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CASES  DETERMINED 

BY   THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM,  XLV.  VICTORIA. 


MAGNER  V,  HUTCHISON.  1882. 

Executors — Penalty  for  not  proving  Will — Excuse — PUading,  April. 

In  an  action  under  tho  Kev.  Stat.  c.  136,  b.  10,  to  recover  the  penalty  for  not 
proving  a  Will  in  the  {)robate  Court,  the  declaration  stated  the  making  of  the 
Will  by  M.  and  appointing  the  defendant  the  executor,  of  which  ne  had 
notice ;  that  ho  did  not  prove  it  in  the  Probate  Court  or  register  it  in  the 
otSce  of  the  Eegistrar  of  Probates  for  the  County  of  N.,  where  the  deceased 
dwelt,  or  renounce  the  executorship  within  thirty  days  though  he  had  no  just 
excuse  for  the  delay. 

Pleas— 1.  That  the  defendant  did  prove  and  record  the  Will  in  tho  Registrar's 
oftice  of  the  County  of  N.  where  the  deceased  had  last  dwelt. 

2.  That  after  the  death  of  M.,  the  plaintiff,  with  the  defendant's  consent,  took 
possession  of  all  the  personal  property  of  M.  and  still  had  the  use  and 
enjoyment  thereof,  ana  that  all  the  debts  and  funeral  expenses  being  paid, 
the  Will  was  proved  and  recorded  ip  the  office  of  the  Registrar  of  Deeds  and 
Wills  for  the  County  of  N.,  wherein  all  M's  real  estate  was  situated,  and 
that  the  plaintiff  entered  into  the  possession  of  and  still  possessed  such  real 
estate;  wherefore  the  defendant  did  not  prove. the  Will  in  the  Probate 
Court,  or  renounce  the  executorship  thereof. 

Held,  on  demurrer  per  Allen,  C.  J.,  Wbtmork,  Palmer  and  Kino,  JJ., 
(Weldon,  J.,  dissenting),  that  the  pleas  were  bad ;  that  the  "Registrar" 
mentioned  in  cap.  13(),  s.  10,  was  the  Registrar  of  Probates,  and  not  the 
Registrar  of  Deeds. 

Per  Weldon,  J.,  that  the  registry  of  the  Will  in  the  office  of  the  Registrar  of 
Deeds  was  snfBcient. 

This  was  an.  action  to  recover  the  penalty  given  by  the 
Kevised  Statutes,  cap.  13G,  sec.  10,  for  not  proving  a  Will. 

The  declaration  stated  that  Daniel  Magner,  lately  of  the  Parish  of 
Newcastle  in  the  County  of  Northumberland,  deceased,  in  his  lifetime 
duly  mad&  and  executecl  his  last  Will  and  Testament  bearing  date  the 
8th  December,  1873,  and  thereby  named  and  appointed  the  defendant 
and  one  Daniel  Sullivan  to  bo  executors  of  his  said  Will,  and  also 
thereby  devised  and  bequeathed  his  lot  of  land  in  Douglastown,  so 
culled,  in  the  Parish  of  Newcastle  in  the  County  aforesaid,  with  the 
appurtenances,  all  his  famu  stock,  and  all  his  goods  and  chattels,  unto 
his  wife,  the  above  named  plaintiff  for  her  natural  life,  and  after  her 
death  imto  one  Jerry  Quick,  his  heirs  and  assigns  forever,  subject, 
however,  to  the  payment  of  his  funeral  expenses,  and  debts  which 
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1882.         might  be  due  by  hiin  at  the  time  of  his  decease;  and  having  so  made 
Mauner       *^^  executed  his  said  last  Will  and  Testa tm en t,  Daniel  Magner  after- 
V,  wards,  to-wit,  on  the  31st  January,  1874,  departed  this  life  at   the 

HuTCHisoK.  Parish  of  Newcastle  aforesaid  without  having  in  any  way  revoked  or 
cancelled  the  said  will,  and  being  at  the  time  of  his  death  jiossessed 
of  the  said  lot  of  land,  and  of  farm  stock,  goods  and  chattels  of  great 
value,  to-wit,  of  the  value  of  81000.  That  the  said  Daniel  Magner, 
before  and  at  the  time  of  his  death  was  an  inhabitant  of  the  said  Oounty 
of  Northumberland,  and  although  the  defendant  well  knew  that  he 
was  named  in  the  said  Will  as  an  executor  thereof,  he  did  not  within 
thirty  days  next  aft«r  tlie  death  of  Daniel  MagncT  cause  the  said 
Will  to  be  proved  in  the  Probate  Court  of  the  County  of  Northum- 
berland before  the  Judge  of  Probates  for  the  said  County  and  recordt'd 
in  the  office  of  the  Registrar  of  Probates  for  the  said  County,  or 
present  the  Will  at  the  said  Probates  Court  before  the  said  Judge  of 
Probates  and  renounce  the  executorship  thereof ;  but  on  the  contrary 
thereof  the  said  defendant,  although  he  liath  not  any  excuse  for  the 
delay,  hath  hitherto  wholly  neglected  and  refused  and  still  neglects 
and  refuses  to  cause  the  said  Will  to  be  proved  in  the  said  Probate 
Court  before  the  said  Judge  of  Probates  and  recorded  in  the  office  of 
the  said  Registrar,  and  has  also  hitherto  wholly  neglected  and  refused 
and  still  neglects  and  refuses  to  jiresent  the  said  W'ill  at  the  said  Pro- 
bate Court  and  renounce  the  executorship  thereof :  contrary  to  the 
form  of  the  Statute,  tkc. 

Averment.  That  eighty-five  months  have  elapsed  since  the  exi)ira- 
tion  of  thirty  days  next  after  the  death  of  the  said  Daniel  !Magn(^r ; 
whereby,  and  by  reason  of  the  premises  and  by  force  of  the  Statute 
the  defendant  became  liable  to  forfeit,  and  foifeited  the  sum  of  §20 
every  month  from  and  after  the  expiration  of  the  said  thirty  days, 
and  also  by  reason  of  the  premises  and  by  force  of  the  Statute  afore- 
said an  action  hath  accrued  to  the  plaintiff  as  a  legatee  under  the  said 
Will  to  demand  and  have  of  and  from  the  said  defendant  the  said 
several  sums  of  $20  so  forfeited,  which  said  sums  of  $20  together  and 
in  the  whole  amount  to  the  sum  of  $1700. 

The  defendant  pleaded :  Secondly,  That  after  the  death  of  Daniel 
Magner,  to-wit,  on  the  11th  March,  1874,  he  caused  the  said  Will  to 
be  proved  and  recorded  in  the  Registrar's  office  for  the  County  of 
Northumberland,  being  the  County  in  which  the  said  Daniel  Magner 

last  dwelt. 

Thirdly,  That  after  the  making  of  the  said  Will  by  the  said  Daniel 
Magner  and  after  his  death,  the  plaintiff,  with  the  consent  of  the 
defendant  and  the  said  Daniel  Sullivan  took  possession  of  the  farm 
stock,  goods  and  chattels  in  the  Will  mentioned,  being  all  the  per- 
sonal property  of  which  the  said  Daniel  Magner  died  possessed,  and 
has  hitherto  and  still  has  the  use  and  enjoyment  thereof ;  and  that 
the  plaintiff  having  paid  the  funeral  expenses  and  debts  du(»  by  the 
said  Daniel  Magner,  and  the  same  being  so  fully  paid  and  satisfied, 
the  said  Will  was  on  the  11th  March,  A.  D.  1874,  duly  proved  before 
John  Lawlor,  Esquire,  then  being  the  Registrar  of  Deeds  in  and  for 
the  County  of  Northumberland,  at  Newcastle  in  the  said  County,  by 
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William  Russell,  a  subscribing  witness  thereto,  who  made  oath  before         1882. 

the  said  Registrar  that  the  said  Will  was  duly  executed  by  the  said      Magnbb 

Daniel  Magner  according  to  the  law  in  force  relating  to  the  execution  v. 

of  wills,  and  on  the  same  day  the  said  Will  being  so  duly  proved,    Hutchison. 

was  duly  recorded  in  the  Records  of  the  County  of  Northumberland, 

being  the  County  in  which  was  situate  all  the  real  estate  possessed  by 

the  said  Daniel  Magner  at  the  time  of  his  death  and  in  the  said  Will 

mentioned,  and  being  the  County  in  which  the  said  Daniel  Magner 

last  resided ;  and  that  thereupon  the  plaintiif  entered  into  possession 

of,  and  enjoyed,  and  does  still  possess  and  enjoy  the  said  real  estate, 

without  any  let  or  hindrance  from  the  defendant  or  the  said  Daniel 

Sullivan  or  either  of  them,  wherefore  and  for  the  causes  aforesaid,  the 

defendant  says  that  he  did  not  cause  probate  of  the  said  Will  to  be 

made,  or  present  the  same  and  renounce  the  executorship  thereof. 

The  plaintiflF  demurred  to  the  pleas,  and  stated  the  following 
objections.    To  the  2nd  plea — 

1st.  The  plea  is  uncertain  as  it  does  not  state  in  which  office  tlie 
Will  was  recorded ;  whether  in  the  office  of  the  Registrar  of  Deeds, 
or  in  the  office  of  the  Registrar  of  Probates  of  the  County. 

2nd.  It  does  not  state  how  or  before  whom  the  Will  was  proved. 

3rd.  It  does  not  state  that  the  Will  was  proved  before  the  Judge 
in  the  Court  of  Probates  for  the  County. 

4th.  It  does  not  state  that  the  will  was  recorded  in  the  office  of  the 
Registrar  of  Probates  for  the  County. 

5th.  That  it  does  not  traverse  or  confess  and  avoid  the  matters 
alleged  in  the  declaration. 

To  the  3rd  plea^ 

1st.  It  is  no  answer  to  the  plaintiff's  cause  of  action  alleged  in  the 
declaration,  that  the  Will  was  proved  before  John  Lawlor,  the  Regis- 
trar named  in  the  said  plea,  by  a  subscribing  witness  to  the  Will. 

2nd.  It  is  no  answer  to  the  action  that  the  Will  was  proved  in  the 
manner  and  before  the  officer  alleged  in  the  plea,  and  was  recorded  in 
tlie  Records  of  the  County. 

3rd.  (Same  as  the  first  objection  to  second  plea). 

4th.  (Same  as  fourth  objection  to  second  plea). 

5th.  (Same  as  fifth  objection  to  second  plea). 

February  13th,  1882.  Wetmorey  Q.  C,  in  support  of  the 
demurrers.  The  second  plea  is  bad  for  uncertainty.  It  alleges 
that  the  Will  was  proved  and  recorded  in  the  Registrar's  oflSce — 
this  may  mean  the  office  of  the  Registrar  of  Deeds.  It  is  clear 
that  Consol.  Stat.  cap.  52,  sec.  11  (Rev.  Stat.  cap.  136,  sec.  10), 
requires  the  Will  to  be  proved  before  the  Judge  of  Probates 
and  registered  in  the  office  of  Registrar  of  Probates. 

The  third  plea  is  bad.  It  does  not  either  confess  and  avoid 
or  traverse  the  allegations  in  the  declaration.    If  the  defendant 
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1882.        wished  to  rely  upon  the  fact  that  he  had  an  excuse  he  should 
Maomer      have  traversed  the  allegation  in  the  declaration  that  he  had 

HurcmsoN.  no  just  excuse. 

Weldmiy  Q.  C.y  contra.  The  act  is  a  penal  one  and  should  be 
construed  liberally  in  favor  of  the  executors  :  3  Vic.  c.  Gl  and 
26  Geo.  3  c.  3,  related  to  both  Wills  and  Deeds. 

The  third  plea  shews  a  good  excuse  as  against  the  j^laintiff 
for  the  delay.  It  shews  there  was  no  fraud  or  dishonest  in- 
tention— no  concealment  or  suppression  of  the  Will.  The 
mischief  aimed  at  w^as  the  suppression  of  wills. 

Wetmorey  in  reply.  The  object  of  the  Act  was  not  to  pre- 
vent the  suppression  of  wills,  but  was  to  compel  the  proof  of 
wills,  in  order  that  estates  might  be  speedily  wound  up :  Wms. 

Exors.  2070. 

Car.  adc.  vuli. 

The  following  judgments  were  now  delivered  : 

Palmer,  J.,  after  stating  the  pleadings  in  the  case,  said : — 
The  fii'st  question  in  this  case  is,  whether  the  10th  section  of 
chapter  13G  of  the  Revised  Statutes  required  the  Will  to  be 
recorded  in  the  office  of  the  Registrar  of  Probates  or  that  of 
the  Registrar  of  Deeds  and  Wills.  The  words  of  the  10th 
section  are :  "  Cause  such  will  to  be  proved  and  recorded  in  the 
Registrar's  office,  or  present  the  same,  and  renounce  the  execu- 
torahip  thereof."  The  section  occurs  in  a  chapter  the  title  of 
which  is  of  "  Courts  of  Probate."  The  1st  section  authorizes 
the  appointment  or  continuance  of  Judges  of  Probate.  The 
2nd  the  appointment  of  Registrars  of  Probate.  The  7th  gives 
the  jTidge  of  Probate  for  the  County  of  which  a  deceased  per- 
son was  an  inhabitant,  exclusive  jurisdiction  over  his  estate. 
By  the  same  chapter  provision  is  made  for  proving  all  Wills 
before  such  Judge ;  after  which  comes  the  section  in  question. 
Before  the  statute  it  was  the  practice  for  Judges  of  Probate 
only  to  grant  probate  upon  the  Will  being  proved,  and  when 
proved  it  was  registered  in  the  office  of  the  Registrar  of  Pro- 
bates, and  the  fees  for  the  Registrar  of  Probates,  on  page  489, 
give  9d  per  folio  for  registering  Wills  in  a  book,  and  although 
the  4th  section  of  chapter  112  enacts  that  all  wills  that  aiSect 
any  lands  shall  be  registered  in  the  office  of  the  Registrar  of 
Deeds  and  Wills  for  the  County  where  the  lands  lie  within  six 
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months,  or  three  years  after  the  death,  it  appears  to  me  that        1882. 
the  10th  section  of  the  Probate  Act  can  have  no  reference  to     Magneb 
that,  for  such  a  Will  not  only  might,  but  should  be,  registered    Hutchison. 
in  eveiy  County  where  there  is  any  land  ;  and  no  executor 
could  present  and  renounce  his  executorship  in  the  office  of  the 
Registrar  of  Deeds.     The  only  place  he  could  do  this  would  be 
in  the  Court  of  Probate  in  the  County  of  which  the  testator 
was  an  inhabitant  when  he  died,  and  the  testator  might  have  no 
land  in  that  County.     I  therefore  think  what  is  meant  by  the 
section  is  the  office  of  the  Registrar  of  Probates,  and  the  plea 
first  demurred  to  is  bad. 

As  to  the  other  plea — no  penalty  is  incurred  if  the  defendant 
had  any  just  excuse  for  the  delay.  I  confess  that  I  have  had 
very  great  difficulty  in  determining  in  my  own  mind  what  this 
means.  I  would  have  thought  that  it  referred  to  some  excuse 
created  by  law,  but  there  are  none  such  that  I  am  aware  of 
It  follows  that  the  only  meaning  that  I  can  give  these  words 
is  'their  ordinary  and  popular  meaning,  and  I  know  of  none 
other  than  such  as  an  ordinary  person  would  say  was  a  just 
excuse,  and  I  think  that  what  that  is,  is  a  pure  question  of  facti 
the  same  as  what  is  negligence.  I  think  the  question  can  fairly 
be  put  as  follows : — Under  all  the  circumstances,  and  bearing 
in  mind  the  duty  cast  upon  the  defendant  to  prove  the  Will  or 
renounce  within  thirty  days,  has  he  been  guilty  of  negligence 
in  not  doing  so  ?  To  determine  this  question,  I  do  not  think  a 
legal  inference  can  be  drawn  that  the  excuse  existed  from  any 
alleged  state  of  facts,  and  if  the  defendant  wished  to  rely  upon 
a  just  excuse,  his  proper  mode  of  pleading  was  to  traverse  the 
allegation  that  he  had  no  just  excuse  for  the  delay.  This  not 
being  done,  by  the  rules  of  pleading  it  is  admitted  ;  and  if  so, 
of  what  avail  is  it  to  set  out  facts  that  the  jury  might  or 
might  not  consider  an  excuse  under  the  circumstances  ?  The 
plea  does  not  allege  that  the  plaintiff  knew  that  the  defendant 
had  not  proved  the  Will.  If  the  want  of  excuse  was  traversed, 
and  the  case  tried,  although  that  question  is  one  of  pure  fact, 
the  Judge  on  the  trial  will,  I  think,  have  a  certain  duty  to 
perform  and  the  jury  another.  The  Judge  will  have  to  say 
whether  there  are  any  facts  established  by  evidence  from  which 
a  just  excuse  may  reasonably  be  inferred,  and  the  jury  will 
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1882.  have  to  say  whetlier  from  these  facts,  when  submitted  to  them, 
Magner  such  an  excuse  ought  to  be  inferred :  or,  in  other  words,  whether 
Hutchison.  ^^®y  afford  a  just  excuse  under  all  the  circumstances.  It  fol- 
lows that,  in  my  opinion,  this  plea  is  also  bad. 

King,  J.  I  think  the  second  plea  is  bad.  I  agree  that  the 
office  in  w^hich  the  Will  is  to  be  registered  to  prevent  the 
penalty  from  attaching  under  the  10th  section  of  cap.  136  Rev. 
Stat,  is  the  office  of  the  Registrar  of  Probates.  The  various 
sections  of  that  chapter  providing  for  the  filing  of  inventories 
and  accounts  show  that  the  Registrar  of  Probates,  and  not  the 
Registrar  of  Deeds,  was  intended  where  the  word  "  Registrar  " 
is  used.  So  under  the  20  Geo.  3  c.  11,  by  a  comparison  of  sec- 
tions 7  and  10,  it  is  clear  that  the  words  **  Registrar's  Office  " 
mean  the  office  of  the  Registrar  of  Probates.  I  also  agree  that 
the  3rd  plea  is  bad,  but  I  do  not  think  that  the  question 
whether  there  is  such  an  excuse  as  will  prevent  the  penalty 
from  attaching  is  a  pure  question  of  fact,  and  not  a  question 
of  law.  What  would  be  an  excuse  must  be  matter  of  law; 
whether  the  excuse  exists  is  for  the  jury  to  determine.  One 
matter  of  excuse  might  be  mistake  as  to  a  fact :  for  example  if 
one  executor  reasonably  supposed  that  his  co-executor  had 
proved  and  recorded  the  will ;  or  if  the  legatees  or  devisees  knew 
of  the  omission  to  prove  and  did  not  complain.  Ignorance  of  the 
law  would  not  be  an  excuse.  Here  the  plea  alleges  that  the 
executors  allowed  the  plaintiff,  the  life  tenant  under  the  will, 
to  go  into  possession  of  the  property,  and  I  do  not  think  that 
this  is  a  just  excuse  under  the  Act. 

Weldon,  J.  This  is  an  action  for  penalties  against  the 
defendant  for  not  proving  the  will  of  Daniel  Magner,  or  re- 
nouncing the  executorship  thereof. 

The  second  plea  sets  forth  that  the  Will  was  proved  and 
registered  in  the  Registiur  s  office  for  the  County  of  Northum- 
berland, being  the  county  in  which  the  testator  last  dwelt. 

This  plea  is  demurred  to  on  the  gi'ound  that  it  does  not  state 
in  which  Registrar's  office  it  was  registered — whether  in  the 
office  of  the  Registrar  of  Deeds,  or  the  Probate  office,  or  before 
whom  it  was  proved. 

The  Act  26  Geo.  3,  cap.  3,  provides  for  the  registry  of  all 
deeds,  conveyances,  and  wills  affecting  lands.    The  second  sec- 
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tion  declares  : — "  That  in  each  County  of  this  Province  there        18^2. 
shall  be  erected  and  established  one  public  office  for  the  regis-     Maoner 
tering  of  such  deeds,  conveyances  and  wills,  of  and  concerning    Hutchison. 
any  lands,  tenements,  and  hereditaments,  that  are  situate,  lying 
and  being  in    such  county   and  counties  respectively  to  be 
managed  and  executed  by  fit  and  proper  persons  appointed  by 
the  Governor." 

The  6th  section  points  out  how  wills  are  to  be  proved  ;  and 
the  14th  section  requires  such  Registrai's  to  give  daily  attend- 
ance at  their  office.  The  Revised  Statutes  cap.  112,  section  1, 
declares  that  in  every  County  there  shall  be  one  public  officer 
for  the  registry  of  all  conveyances  affecting  lands  situated 
within  the  County  for  which  such  office  is  established.  The 
third  section  requires  such  Registrar  to  keep  and  provide  suit- 
able books  and  indexes ;  and  all  conveyances  required  to  be 
registered  in  the  County  Registry  are  to  be  numbered  in  the 
order  they  are  received,  and  the  Registrars  are  to  keep  their 
offices  open  daily.  The  fourth  and  fifth  sections  apply  to  the 
registering  of  wills,  and  point  out  within  what  time  they 
must  be  registered.  The  twentieth  section  also  provides  that  a 
copy  of  the  Will  and  Probate  may  be  registered  in  certain 
cases. 

The  Consolidated  Statutes  provides  in  the  same  way  for  the 
registering  of  all  conveyances  regarding  lands,  and  for  daily 
attendance  of  the  Registrar,  and  refers  to  the  registering  of 
wills  in  the  same  manner  as  in  the  Revised  Statutes,  with  other 
provisions  regarding  wills  made  and  executed  without  the 
Province. 

By  Act  of  26  Geo.  3,  cap.  13,  the  Lieutenant  Governor  was 
empowered  to  appoint  Surrogate  Judges  of  Probates  in  the 
respective  counties.  The  Registrar  of  the  Province  was  the 
Provincial  Secretary,  Registrar  and  Clerk  of  the  Executive 
Council.  By  an  Act  passed  in  1840, 3  Vic.  cap.  61,  the  Lieuten- 
ant Governor  was  for  the  first  time  authorized  to  appoint. 
Registrar  of  Pifobates  in  the  respective  Counties,  who  had  the 
keeping  of  all  books  and  papers  belonging  to  the  Probate — and 
his  duties  were  defined  and  limited  by  the  said  Act.  It  did 
not  alter  or  change  the  Acts  establishing  the  public  officer  for 
registering  of  Deeds  and  Wills — ^nor  did  the  Act  make  another 
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1882.        public  officer  in  the  county  or  compel  the  officer  or  Registrar 

Maoner      of  the  Probate  Court  to  keep  office  hours,  or  be  in  daily  attend- 

HuTcnisoN.  ^^^^  J  ^^  that,  in  common  parlance,  where  a  person  is  speaking 

of  the  Registry  office  in  a  county,  he  would  necessarily  mean 

the  office  in  which  the  attendance  was  required  by  law  to  be 

daily,  and  the  office  kept  open  during  fixed  hours. 

The  demurrer  to  the  third  plea  is  that  there  are  no  grounds 
stated  to  justify  the  defendant  in  not  proving  the  Will  before 
the  Judge  of  Probates  for  the  County  of  Northumberland,  and 
in  not  recording:  it  in  the  office  of  the  Re^fistrar  of  Probates. 
[His  Honor  here  read  the  plea.] 

There  is  no  necessity  in  law  to  prove  the  Will  in  the  Probate 
Court,  unless  to  enable  the  executor  to  collect  and  pay  debts. 
The  jurisdiction  of  the  Court  of  Probates  regarding  lands  be- 
longing to  an  estate  is  purely  statutoiy,  for  the  payment  of 
debts.  The  personal  estate  in  the  estate  of  Magner  was  left  to 
the  plaintiff,  who  took  possession  of  it,  and  was  in  possession 
when  the  action  was  brought.  There  were  no  creditors  appear- 
ing, no  debts  to  be  paid,  and  the  real  estate  still  remains  in  her 
possession  with  the  assent  of  the  defendant  and  Daniel  Sulli- 
van, the  executors  named  in  the  Will.  The  question  then 
arises  under  this  plea,  as  to  the  reasonableness  of  the  excuse 
stated  for  not  proving  the  Will  in  the  Probate  Court.  That  is 
the  issue  tendered  by  the  defendants  in  their  third  plea ;  and 
therefore  I  think  the  plea  good. 

Allen,  C.  J.  I  think  the  pleas  demurred  to  are  bad.  The 
declaration  charges  that  the  defendant  (though  he  had  no  just 
excuse  for  the  delay)  did  not  cause  the  will  to  be  proved  in 
the  Probate  Court  of  the  County  of  Northumberland,  and 
recorded  in  the  office  of  the  Registrar  of  Probates  for  that 
County,  nor  renounce  the  executorship.  The  second  plea 
gives  no  sufficient  answer  to  this :  it  does  not  state  before  whom 
the  will  was  proved,  or  where  it  was  recorded — whether  in  the 
office  of  the  Registrar  of  Probaites,  or  the  Registrar  of  Deeds. 
No  doubt,  under  the  Act  26  Geo.  3,  cap.  3,  sec.  6,  a  Will  might 
have  been  proved  before  the  Registrar  of  Deeds  and  recorded 
in  his  office ;  and  the  same  might  probably  still  be  done  under 
the  Revised  Statutes,  cap.  112,  and  the  Consol.  Statutes,  cap. 
74s,  and,  so  far  as  related  to  the  real  estate  devised,  this  would 
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be  a  sufficient  proving  and  registry ;  but  it  would  not  be  the  ^882. 
proof  or  recording  required  by  the  Act  2G  Geo.  3,  cap.  11,  sec.  7,  Maoner 
nor  by  the  Revised  Statutes,  cap.  136,  sec.  10,  under  which  this  Hutchison 
action  is  brought.  The  Act  26  Geo.  3,  cap.  3,  related  entirely 
to  the  registry'  of  deeds  and  instruments  affecting  real  estate ; 
but  the  2G  Geo.  3,  cap.  11 — from  the  seventh  section  of  which 
the  section  now  under  consideration  was  copied — related  not 
only  to  the  execution  of  wills,  but  to  the  gmnting  of  probate 
and  letters  of  administration ;  the  filing  of  inventories  and 
accounts  by  executors ;  suits  for  the  recovery  of  legacies,  and 
the  distribution  of  intestates'  estates:  with  none  of  which 
matters  the  Registrar  of  Deeds  has  anything  to  do.  X^hapter 
1 3G  of  the  Revised  Statutes  being  sul)stantially  a  revision  of 
the  Act  3  Vict.  cap.  01,  relates  entirely  to  the  Courts  of  Probate* 
and  the  appointment  and  duties  of  executors  and  administra- 
tors ;  and  actions  against  them.  The  proof  and  recording  of 
wills  mentioned  in  the  tenth  section  must  therefore  mean  proof 
before  the  Judge  of  Probates,  and  recording  in  the  office  of 
Registrar  of  Probates.  An  executor,  as  such,  has  nothing  to 
do  with  the  real  estate  devised  by  the  Will,  except  where  it 
may  be  necessary  to  apply  for  a  license  to  sell  it  for  payment 
of  the  testator  8  debts ;  but  he  has  the  entire  control  of  the 
personal  estate  in  the  first  instance.  If  he  wishes  to  renounce 
the  executorship  of  the  Will,  his  renunciation  must  be  made 
to  the  Judge  of  Probates.  I  do  not  think  there  can  be  the  least 
doubt  that  the  recording  of  the  will  directed  in  the  tenth  sec- 
tion of  cap.  136,  must  be  in  the  office  of  the  Registrar  of  Pro- 
bates, which  is  a  public  office  for  keeping  all  books  and  papers 
of  the  Probate  Court,  and  where  wills,  of  which  probates  have 
been  granted,  are  always  filed.  A  certified  copy,  if  necessary, 
is  authorized  by  the  Act  to  be  registered  in  the  office  of  the 
Registrar  of  Deeds. 

I  have  had  some  difficulty  in  coming  to  a  satisfactory  deter- 
mination upon  the  third  plea.  It  does  not  traverse,  in  terms, 
the  allegations  in  the  declaration,  that  the  defendant  had  no 
just  excuse  for  the  delay  in  proving  the  Will  in  the  Probate 
Court ;  but  sets  out  facte  which,  no  doubt,  are  intended  to  shew 
that  he  had  such  an  excuse — indeed,  the  plea  alleges  that  those 
were  the  reasons  why  he  did  not  so  prove  the  Will,  or  renounce. 

Vol  XXIL  N.  &  Beport&  2 
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1882. 
Magner 

V. 

Hutchison. 


But  I  think  the  plea  is  defective  in  not  stating  that  the  plain- 
tiff had  notice  that  the  Will  had  not  been  proved  in  the  Pro- 
bate Couii; :  this,  however,  was  not  taken  as  one  of  the  objec- 
tions to  the  plea.  It  is  quite  consistent  with  the  statement  in 
the  plea,  that  the  plaintiff  took  possession  of  the  real  and  per- 
sonal property  devised  and  bequeathed  to  her  by  the  Will,  and 
has  since  continued  to  use  and  enjoy  it,  that  she  was  ignorant 
of  the  fact  that  the  defendant  had  not  proved  the  Will.  There 
is  another  difficulty  I  think  arising  out  of  the  plea;  viz; 
whether  it  is  for  the  Court  or  a  jury  to  determine  whether  the 
facts  stated  are  a  just  excuse  for  the  delay.  I  think  it  is  a 
mixed  question  of  law  and  fact.  If,  on  the  trial,  the  defendant 
should  prove  the  facts  as  stated  in  this  plea,  together  with  the 
plaintifi's  knowledge  that  the  Will  had  not  been  proved,  I  think 
it  would  be  the  duty  of  the  Judge  to  determine  whether,  under 
certain  circumstances,  those  facts  would  amount  to  a  just  excuse 
for  the  delay,  or  not ;  and  for  the  jury  to  determine  w^hether 
those  circumstances  existed ;  whether  the  defendant  really 
omitted  to  prove  the  Will  in  consequence  of  the  facts  stated  ; 
what  his  intention  was ;  and  whether  he  acted  honestly  and 
bmiajide  in  the  matter. 

Wetmore,  J.     I  agree  that  the  pleas  are  bad. 

Judgment  for  the  jylaintiff. 


1882. 

April, 


Doe  DEM.  ESTABROOKS  v.  TOWSE. 

Nev^  trial — Perverse  verdict. 

Where  the  Judge  on  the  trial  of  a  cause  told  the  jury  there  was  uo  evidence  on 
which  they  could  find  for  the  defendant,  and  they  found  a  verdict  for  the 
defendant,  the  Court  ordered  a  new  trial  without  inquiring  into  the  correct- 
ness of  the  verdict. 

This  cause  was  tried  before  Allen,  C.  J.,  at  the  Westmorland 
Circuit  in  July,  1881,  and  verdict  given  for  the  defendant. 

Wetvim^ey  Q,  C,  now  moved  for  a  new  trial  on  the  ground 
that  the  verdict  for  the  defendant  was  perverse  as  being  against 
the  Judge's  charge. 

[Allen,  C.  J.  I  did  not  tell  the  jury  in  so  many  words  to 
find  for  the  plaintiflF,  but  I  virtually  told  them  to  do  so.  Mr. 
Edwin  Botsford,,  to  whom  I  am  related,  is  interested  in  this 
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cause   having  given  a  warrantee  deed.     I  consented  on  the        ^^--  

request  of  both  parties  to  try  it.     I  regret  I  did  do  so.     I  shall       Doe  d. 
take  no  further  part  and  shall  only  retain  my  seat  during  the        -^Rooks 
argument  for  the  purpose  of  informing  the  Court.]  Towse. 

Uanington,  Q.  C,  contra,  admitted  that  the  cases  established 
the  rule  that  a  verdict  against  the  Judge's  direction  would  be 
set  aside  as  perverse  without  any  inquiry  as  to  whether  the 
direction  was  proper  or  not,  but  contended  as  the  direction  was 
not  positive  and  direct  the  verdict  was  not  perverse. 

Weldon,  J.  1  think  there  must  be  a  new  trial.  The  jury 
were  told  there  was  no  evidence  on  which  they  could  find  for 
the  defendant. 

Wetmore,  J.  The  learned  Chief  Justice  virtually  told  the 
jury  to  find  for  the  plaintiff'.  I  think  there  should  be  a  new 
trial. 

Duff,  J.    I  am  of  the  same  opinion. 

Palmer,  J.     The  Court  has  gone  very  far  in  this  matter —  , 

farther  perhaps  than  the  English  Courts,  but  the  rule  is  too 
well  settled  to  admit  of  discussion. 

KiUe  absolute  for  new  tnul. 


aliquot  portion  of  the  joint  costs,  though  all  the  defendants  appeared  by  the 
same  attorney  and  counsel,  and  pleaded  jointly. 
The  acquitted  defendant's  costs  should  be  taxed  at  the  same  time  the  plaintiffs 


KEENAN  V.  THE  TRUSTEES  OF  THE  LEINSTER  STREET    _  1882. 
BAPTIST  CHURCH,  IN  THE  CITY  OF  ST.  JOHN,  et  al.  i^ 

Joint  action  of  tort — Costa  of  acquitted  defenda/nt — Tii)ie  for  taxing. 

An  acquitted  defendant  in  a  joint  action  of  tort  is  prima  facie  entitled  to  an 
aliquot  portion  of  the  joint  costs,  though  all  the 
same  attorney  and  counsel,  and  pleaded  jointly, 
le  acquitted  aef < 
costs  are  taxed. 

T.  C.  Allen  shewed  cause  against  a  rule  7iisi  calling  upon 
the  plaintiflF  to  shew  cause  why  the  costs  of  the  defendant, 
Arthur  W.  Masters  should  not  be  taxed,  and  judgment  there- 
for entered  on  the  plaintiff's  judgment  roll.  He  read  an  affi- 
davit of  the  plaintiff's  attorney  stating  that  the  defendant, 
Masters,  appeared  and  pleaded  jointly  with  the  other  defend- 
ants; that  the  action  was  brought  to  recover  damages  for 
injuries  i-eceived  by  the  plaintiff  from  falling  into  an  excavation 
made  in  the  street  in  front  of  the  defendants'  premises ;  that 
on  the  trial,  a  verdict  was  entered  against  all  the  defendants ; 
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1882.        that  on  a  motion  for  a  new  trial  it  was  ordei  e J  that  a  new  trial 

Kekxan      be  granted  unless  the  plaintiff  consented  that  a  verdict  should 

The         ^^  entered  for  the  defendant  Masters ;  that  the  plaintiff  con- 

Trustkksof  sented  to  this  and   taxed  his  costs,  after  due  notice  to  the 

StreettBap-  defendant's  attorney,  on  the  14th  January  last,  and  signed  final 

TisT  Church  ludcrment;  the  defendant's  attorney  not  attending?  the  taxation 

IN  THE  City  ''      ^-   .     .  *^  ° 

OF  St.  John,  or  claiming  any  costs.      He  contended  that  Masters  having 

appeared  and  pleaded  jointly  with  the  other  defendants  was 

not  entitled  to  any  costs :  McLaughlin  v.  Wilson,^     That  he 

incurred  no  costs  apart  from  the  general  costs  of  the  defence. 

The  Consol.  Statutes,  cap.  37,  s.  209,  only  intended  to  give  an 

acquitted  defendant  costs  which  he  would  be  obliged  to  pay, 

outside  of  the  general  costs  of  the  defence ;  there  would  be  no 

such  costs  where  a  defendant  appeared  and  pleaded  jointly  with 

the  other  defendants. 

Rand,  in  support  of  the  rule,  contended  that  in  the  absence 
of  a  certificate  from  the  judge  who  tried  tlie  cause,  that  there 
was  reasonable  ground  for  making  Masters  a  party,  it  was  plain 
the  Act  gave  him  his  costs.  He  was  entitled ,  to  an  ali(jUot 
portion  of  the  joint  costs :  Chit.  Arch.  (12  ed.)  497 ;  Norman  v. 
Clinienson,'  There  were  peculiar  circumstances  in  the  case  of 
McLaughlin  v.  Wilson  which  took  that  case  out  of  the  general 
rule. 

AUen,  in  reply :  The  rule  as  to  an  aliquot  portion  of  joint 

costs  has  never  been  acted  on  by  this  Court.     The  defendant 

should  have  had  his  costs  taxed  when  the  plaintiff's  were  taxed 

and  before  judgment  was  signed.     Not  having  done  so,  he 

should  at  all  events,  only  be  allowed  in  on  payment  of  the  costs 

of  this  application. 

Cvbr.  adv.  vidt 

The  judgment  of  the  Court  was  now  delivered  by — 
Allen,  C.  J.  If  the  defendant  Masters  had  been  ready  to 
tax  his  costs  at  the  time  the  plaintiff's  costs  were  taxed,  we 
should  have  had  no  doubt  about  his  right  to  them,  as  the  Act 
declares  that  an  acquitted  defendant  shall  have  judgment  for, 
and  recover  liis  reasonable  costs,  unless  the  judge  who  tried  the 
cause  certifies  that  there  was  reasonable  cause  for  making  him 
a  defendant  in  the  action. 

18  Kerr,  106.  S4  M.  &  O.  24& 
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Tlie  case  of  McLwnghlin  v.  Wilson,^  has  been  relied  on  as  an  ^^82. 

authority  against  granting  this  application.     The  circumstan-  Keknan 

ces  of   that  case  were  somewhat  peculiar.     The  defendants  rp^g 

attorney  had  attended*  the  taxation  of  the  plaintiff's  costs  with-  Trustees  of 

THE  LkINHTER 

out  making  any  claim  for  costs  for  the  acquitted  defendants;  Street Bap- 

the  defendant  a;jainst  whom  the  iudmnent  was  obtained,  and  ""^^  Church 

o      ,   ,  JO  *  IN  THE  City 

who  had  put  in  the  joint  defence,  and  taken  the  whole  conduct  of  St.  John. 

of  it,  had  paid  the  damages  and  costs  in  the  action ;  and  the 

application  for  costs  for  the  acquitted  defendants  was  not  made 

for  nearly  a  year  after  the  judgment  was  signed.     Moreover 

the  cases  of  Gambrell  v.  Earl  Falmouth;^  GrifflHia  v.  Jcmea,^ 

and   Norman  v.   Climenaon,^   were  not  referred  to  by   the 

counsel. 

The  rule  established  bv  those  cases  is  that  a  successful  de- 
fendant  in  a  joint  action  is  pi^lrtia  facie  entitled  to  an  aliquot 
portion  of  the  joint  costs.  We  therefore  think  the  defendant, 
Masters,  was  entitled  to  one-third  of  the  costs  of  the  joint  de- 
fence unless  there  were  some  special  circumstances  shewn  to 
take  the  case  out  of  the  general  rule :  the  mere  fact  of  fill  the 
defendants  appearing  by  the  same  attorney  and  counsel  is  not 
enough  to  deprive  him  of  his  costs.  But  it  was  his  duty  to 
have  made  up  his  costs,  and  had  them  taxed  at  the  time  the 
plaintiff  taxed  his  costs :  if  he  required  further  time,  he  might 
have  obtained  a  Judge's  order  to  stay  the  taxation  of  the  plain- 
tiff's costs.  Having  allowed  the  plaintiff  to  tax  his  costs  and 
sign  judgment  regularly,  we  think  the  defendant  ought  not 
now  to  be  allowed  to  come  in,  except  on  payment  of  the  plain- 
tiff's costs  of  appearing  to  answer  this  application. 

If  the  defendant,  Masters,  elects  to  come  in  on  these  terms, 
he  should  do  so  within  ten  days  after  notice  of  this  order,  and 
should  tax  his  costs  within  ten  days  thereafter ;  and,  in  that 
case,  that  the  costs  allowed  to  him  should  be  deducted  from 
the  plaintiff's  costs,  and  the  judgment  roll  be  amended  accord- 
ingly. 

Rvle  accordingly, 

13  Kerr  105.  S4  Dowl.  150;  2  C.  M.  &  a  333. 

96  A.  &  £.  40&  44  M.  &  G.  243. 
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1882.         LANTALUM  r.  THE  ANCHOR  MARINE  INSURANCE  CO 


May.         Marine  hiaurance — Loss  or  damage — Matters  in  disjnUe — Arhitra- 

tiwi  clause — Ousting  the  Court  of  its  jurisdiction — Pleading. 

A  policy  of  marine  insurance  provided  {inter  aiia)  for  adjustment  in  c«'ise  of  loss 
and  that  payment  would  be  made  in  sixty  daya  after  delivery  at  the  office  of 
the  company  of  the  usual  proofs  in  writing  of  loss  and  interest  in  the  insured, 
together  with  the  adjustment  papers ;  that  if  any  difference  arose  between 
the  company  and  the  insured  as  to  the  loss  or  damage  or  any  other  matter 


relating  to  the  insurance,  arbitrators  should  be  appointed  ;  that  the  insured 

at  law  or  suit  in  eou 
policy  until  the  matters  in  dispute  had  been  referred  to  the  arbitrators  so 


should  not  bo  entitled  to  maintain  any  action  at  law  or  suit  in  equity  on  the 


appointed  ;  and  that  the  obtaining  of  the  decision  of  such  arbitrators  should 
be  a  condition  precedent  to  the  right  of  the  insured  to  maintain  any  such 
action  or  suit.  In  an  action  on  Qie  policy  the  defendants  pleaded  that  a 
difference  had  arisen  between  them  ana  the  plaintiff,  as  to  the  alleged  loss  or 
damage,  and  that  although  arbitrators  had  been  appointed,  they  bad  not 
settled  the  matters  in  dispute  nor  made  any  award.  To  this  the  plaintiff 
replied  that  the  defendants  did  not  admit  their  liability  under  the  policy, 
but  wholly  denied  it.  On  demurrer  to  this  replication,  the  question  was 
whether  the  arbitration  clause  applied  except  wnere  the  company  admitted 
a  liability  and  only  disputed  the  amount : 

Heltlt  That  the  replication  was  no  answer  to  the  plea,  and  that  until  the  arbi- 
trators determined  the  matters  in  difference  referred  to  them,  no  action  was 
maintainable. 

This  was  an  action  on  a  policy  of  insurance  containing  the 
following  clause  : — "In  case  of  loss,  it  shall  be  adjusted  in 
accordance  with  English  practice  and  the  usage  at  Lloyds,  but 
subject  to  the  conditions  herein  embodied.  *  ♦  *  Payment 
will  be  made  in  sixty  days  after  the  delivery  at  the  office  of 
the  company  of  the  usual  proof  in  writing  of  loss  and  interest 
in  the  insured,  together  with  the  adjustment  papers."  Then 
followed  a  number  of  provisions  about  partial  loss ;  other  in- 
surance effected  on  the  vessel ;  and  the  assignment  of  the  j^Iain- 
tiffs  interest ;  after  which  the  policy  contained  the  following 
clause: — ^**If  any  difference  shall  arise  between  the  company 
and  the  insured  as  to  the  loss  or  damage,  or  any  other  matter 
relating  to  the  insurance,  in  such  case  the  insured  shall  appoint 
an  arbitrator  on  his  behalf,  and  the  company  shall  appoint 
another;  and  if  the  company  refuse  for  fourteen  days  after 
notice  of  the  appointment  of  his  arbitrator  by  the  insured,  to 
appoint  another,  the  insured  may  appoint  a  second;  and  in 
either  case,  the  two  appointed  shall  forthwith  appoint  a  third; 
which  three  arbitrators  or  any  two  of  them  shall  decide  upon 
the  matters  in  dispute  according  to  the  terms  and  conditions 
of  the  policy,  and  the  laws  of  Canada.    Provided  always  and 
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it  is  hereby  expressly  agreed  between  the  company  and  the  1882. 
insured,  that  the  insured  shall  not  be  entitled  to  maintain  any  Lantalum 
action  at  law  or  suit  in  equity  on  this  policy,  until  the  matters  rp^^.  ^iycHOR 
in  dispute  shall  have  been  referred  to  and  settled  by  arbitrators  Marine  In- 
appointed  as  hereinbefore  specified,  and  then  only  for  such  sum 
as  the  arbitrators  shall  award ;  and  the  obtaining  of  the  decision 
of  such  arbitrators  on  the  matters  and  claims  in  dispute,  is 
hereby  declared  to  be  a  condition  precedent  to  the  right  of  the 
insui-ed  to  maintain  any  such  action  or  suit/*  The  defendants 
pleaded  that  a  difference  arose  between  them  and  the  plaintiflf  as 
to  the  alleged  loss  and  damage ;  that  the  plaintiff,  in  pursuance 
of  the  conditions  of  the  policy,  appointed  an  arbitrator,  and  the 
defendants  also  appointed  an  arbitrator  to  settle  the  matters  in 
dispute  according  to  the  terms  of  the  policy ;  but  that  the  said 
arbitratoi^s  had  not  made  anv  award,  or  settled  the  matters  in 
dispute.  To  this  the  plaintiff  replied,  that  the  defendants  did 
not  admit  their  liability  under  the  policy,  but  wholly  denied  it. 
The  defendants  demurred  to  this  replication,  and  the  question 
argued  on  the  demurrer,  was  whether  the  arbitration  clause 
applied,  except  where  the  company  admitted  a  liability,  and 
only  disputed  the  amount  of  it. 

February  13,  1882.  Barhei\  Q.  C,  in  support  of  demurrer. 
The  clause  providing  for  arbitration  does  not  only  cover  the 
question  as  to  the  amount  of  the  loss  or  damage,  but  also  as  to 
there  being  any  cause  of  action:  Scott  v,  Avery ;^  Bowes  v. 
National  Insurance  Co,^  The  arbitrators  were  appointed,  but 
no  award  has  been  made  nor  the  matter  in  dispute  settled. 
The  arbitration  is  now  pending. 

Elliott  V.  Royal  Exchange  Insurance  Co,^  goes  far  to  shew 
that  arbitrators  appointed  under  such  a  clause  should  decide 
not  only  the  amount  that  should  be  paid,  but  whether  the  plain- 
tiff has  a  right  to  be  paid  any  amount. 

Weldon,  Q.  C,  and  C  A,  Palmer,  contra. 

Under  a  former  clause  in  the  policy  the  company  agree  to 
pay,  the  adjustment  papere  being  in,  and  the  plaintiff  has  a 
right  of  action  immediately  after  the  expiration  of  the  sixty 
days.  In  Scott  v.  Avery  it  does  not  appear  by  the  pleadings 
that  an  arbitrator  had  been  appoint<5d :  here  it  appears  that  ar- 

16H.L.  811.  "i  p.  &  B.  437.  «L.  R.  2  Ex.  237.  ' 
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1^2.        bitratoi-s  had  been  appointed,  and  the  plaintiff  can  do  nothing 

Lantalum    further. 

The  Anchor      ^^^  clause  providing  for  arbitration  is  an  independent  one 

Marine  In-   and  does  not  take  away  the  plaintiff's  ri^ht  of  action.     It  is 

void  as  being  an  attempt  to  oust  the  Coui-t  of  its  jurisdiction. 

[King,  J.     Not  if  it  is  a  condition  precedent.]     The  declaring 

of  the  condition  a  condition  precedent  does  not  alter  its  effect. 

See  Adams  V.  National  Insurance  Co.y^  and  Ul rick  v.  National 

Insurance  Cor  ' 

The  tendency  of  the  decisions  in  Davjsony.  Fitzgerald,^  and 
Edward  v.  Aherayron  Inmtrance  Co.,^  is  to  restrict  the  prin- 
ciple laid  down  in  Scott  v.  Avery, 

Barkery  Q,  C,  in  reply.  The  fii*st  condition  fixes  a  liability  ; 
the  second  provides  a  mode  for  settling  the  amount  in  case  of 

dispute.     It  is  a  condition  precedent. 

Cur.  adv.  vulf. 

The  following  judgments  were  now  delivered: 

Allen,  C.  J.  This  was  an  action  on  a  policy  of  insurance 
containing  the  following  clause: — *'In  case  of  loss,  it  shall  be 
adjusted  in  accordance  with  English  practice  and  the  usage  at 
Lloyds,  but  subject  to  the  conditions  herein  embodied.  ♦  *  ♦ 
Payment  will  be  made  in  sixty  days  after  the  delivery  at  the 
office  of  the  company,  of  the  usual  proof  in  writing  of  loss  and 
interest  in  the  insured,  together  with  the  adjustment  papers." 
Then  followed  a  number  of  provisions  about  partial  loss,  other 
insurance  effected  on  the  vessel,  and  the  assignment  of  the 
plaintiff's  interest;  after  which  the  policy  contained  the  fol- 
lowing clause: — "If  any  difference  shall  arise  between  the 
company  and  the  insured  as  to  the  loss  or  damage,  or  any  other 
matter  relating  to  the  insurance,  in  such  case  the  insured  shall 
appoint  an  arbitrator  on  his  behalf,  and  the  company  shall 
appoint  another ;  and  if  the  company  refuse  for  fourteen  days 
after  notice  of  the  appointment  of  his  arbitrator  by  the  insured, 
to  appoint  another,  the  insured  may  appoint  a  second;  and  in 
either  case,  the  two  appointed  shall  forthwith  appoint  a  third  ; 
which  three  arbitrators  or  any  two  of  them  shall  decide  upon 
the  matters  in  dispute  according  to  the  terms  and  conditions  of 


14  p.  &  a  509.  »1  Ex.  DIv.  257. 

«4  Ont  App.  Cm.  85.  «1  Q.  B.  Dir.  503. 
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the  policy,  and  tho  laws  of  Canada.     Provided  always  and  it  is        1882. 
hereby  expressly  agreed  between  the  company  and  the  insured,    Lantalum 
that  the  insured  shall  not  be  entitled  to  maintain  any  action  at  j,^^  Anchor 
law  or  suit  in  equity  on  this  policy,  until  the  matters  in  dispute  Marine  In- 
shaJl  have  been  referred  to  and  settled  by  arbitmtors  appointed 
as  hereinbefore  specified,  and  then  only  for  such  sum  as  tlie 
arbitrators  shall  award ;  and  the  obtaining  of  the  decision  of 
such  arbitrators  on  the  matters  and  claims  in  dispute,  is  hereby 
declared  to  be  a  condition  precedent  to  the  right  of  the  insured 
to  maintain  any  such  action  or  suit." 

The  defendants  pleaded  that  a  difference  arose  between  them 
and  the  plaintiff  as  to  the  alleged  loss  and  damage ;  that  the 
plaintiff  in  pursuance  of  the  conditioas  of  the  policy,  appointed 
an  arbitrator,  and  the  defendants  also  appointed  an  arbitrator 
to  settle  the  matters  in  dispute  according  to  the  terms  of  the 
policy ;  but  that  the  said  arbitrators  had  not  made  any  award, 
or  settled  the  matters  in  dispute.  To  this  the  plaintiff  replied, 
that  the  defendants  did  not  admit  their  liability  under  tho 
policy,  but  wholly  denied  it.  The  defendants  demurred  to  this 
replication,  and  tho  question  argued  on  the  demurrer  was 
whether  the  arbitration  clause  applied,  except  where  the  com- 
pany admitted  a  liability,  and  only  disputed  the  amount  of  it. 

The  leading  case  on  the  effect  of  an  arbitration  clause  in  a 
policy  is  Scott  v.  Avery .^  A  good  deal  of  doubt  has  been 
expressed  in  several  cases,  as  to  what  was  decided,  or  intended 
to  be  decided,  by  the  House  of  Lords  in  that  case ;  for  though 
the  words  of  the  agreement  were  general,  and  not  confined  to  the 
mere  settling  of  loss  or  damage,  but  extended  to  "any  other 
matter  relating  to  the  insurance,"  the  only  matter  in  dispute 
was  the  extent  of  the  loss ;  and  it  was  with  reference  to  that, 
that  it  was  held,  both  in  the  Exchequer  Chamber  and  the  House 
of  Lords,  that  the  arbitration  clause  was  valid.  Coleridge,  J., 
delivering  judgment  in  the  Exchequer  Chamber  (8  Exch.  487), 
says:  "Both  sides  admit  that  it  is  not  unlawful  for  parties  to  • 
agree  to  impose  a  condition  precedent  with  respect  to  the  mode 
of  settling  the  amount  of  damage,  or  the  time  for  paying  it,  or 
any  mattei*8  of  that  kind  ivhich  do  not  go  to  the  root  of  the 
action.    On  the  other  hand,  it  is  conceded  that  any  agreement 

'  15  H.  L.  811. 
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1882.        which  is  to  prevent  the  suffering  party  from  coming  into  a 
Lantalum    court  of  law,  or,  in  other  words,  w^hich  ousts  the  courts  of  their 
The  Anchor  jurisdiction,  cannot  be  supported." 

Marine  Ik-       The  Lord  Chancellor,  delivering  judgment  in  the  Housoof 
^^^  *    Lords  (p.  847),  said,  *' There  is  no  doubt  that  where  a  right  of 

action  has  accrued,  parties  cannot  by  contract  say  that  there 
shall  not  be  jurisdiction  to  enforce  damages  in  respect  of  that 
right  of  action.  This  doctrine  depends  upon  the  general  policy 
of  the  law  that  parties  cannot  enter  into  a  contract  which  gives 
rise  to  a  right  of  action  for  the  breach  of  it,  and  then  withdraw 
such  a  case  from  the  jurisdiction  of  the  ordinary  tribunals. 
But,  surely  there  can  be  no  principle  or  policy  of  the  law  which 
prevents  parties  from  entering  into  such  a  contract  as  that  no 
breach  shall  occur  until  after  a  reference  has  been  made  to 
arbitration.  It  appears  to  me,  that  in  such  cases  as  that,  the 
policy  of  the  law  is  left  untouched.'*  His  Lordship  then  illus- 
trated the  principle  by  saying  that  if  a  person  covenanted  to 
do  particular  acts,  and  also  covenanted  that  any  question  that 
might  arise  as  to  the  breach  of  the  covenants  should  be  referred 
to  arbitration,  the  latter  covenant  did  not  prevent  the  cove- 
nantee from  bringing  an  action ;  that  a  right  of  action  had 
accrued,  and  it  would  be  against  the  policy  of  the  law  to  give 
effect  to  an  agreement  that  such  a  right  should  not  be  enforced 
through  the  medium  of  the  ordinary  tribunals.  But  if  a  per- 
son covenanted  with  A.  that  if  he  did,  or  omitted  to  do  a  cer- 
tain act,  then  he  would  pay  to  A.  such  sum  as  an  arbitrator 
should  award  as  the  amount  of  damages  sustained,  then  until 
the  award  was  made,  and  the  amount  was  not  paid,  the  cove- 
nant was  not  broken,  and  no  right  of  action  had  arisen.  The 
policy  of  the  law  did  not  prevent  parties  from  so  contracting. 

Lord  Campbell  w^ent  somewhat  further  than  the  Lord  Chan- 
cellor, and  said  that  the  contract  between  the  parties  was  very 
clear,  that  no  action  should  be  brought  against  the  insurers 
until  the  [arbitrators  had  disposed  of  any  dispute  that  might 
arise  between  them..  "It  is  declared  (said  his  Lordship)  to  be 
a  condition  precedent  to  the  bringing  of  any  action.  There  is 
no  doubt  that  such  was  the  intention  of  the  parties;  and  upon 
a  deliberate  view  of  the  policy,  I  am  of  opinion  that  it  embraced 
not  only  the  assessment  of  damage — the  contemplation  of 
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quantum — but  also  any  dispute  that  might  arise  between  the       1^2. 
underwriters  and  the  insured  respecting  the  liability  of  the    Lantalum 
insurers,  as  well  as  the  amount  to  be  paid.     If  there  had  been  j^^^  Aijchor 
any  question   about  want  of  sea- worthiness,  or  deviation,  or  Mamnb  In- 

SUILANCK  Co 

breach  of  blockade,  I  am  clearly  of  opinion,  that  upon  a  just 
construction  of  this  instrument,  until  thase  questions  had  been 
determined  by  the  arbitrators,  no  right  of  action  could  have 
accrued  to  the  insured." 

Thepext  case  in  which  the  question  arose  was  Roper  v.  Len- 
don,^  where  a  policy  of  insurance  contained  a  clause,  that  if 
any  difference  or  dispute  should  arise  between  the  insured  and 
the  company  touching  any  loss  or  damage  or  otherwise  in 
respect  of  any  insurance,  such  difference  should  be  submitted 
to  arbitrators ;  and  it  was  held  that  this  agreement  to  refer  was 
collateral,  and  not  a  condition  precedent,  and  therefore  could 
not  be  pleaded  in  bar  to  tlie  action.  Lord  Campbell  said  that 
it  was  held  in  Scott  v.  Avery ^  that  a  certain  clause  in  a  policy 
of  insurance  that  no  action  should  be  brought  against  the  in- 
surers until  arbitrators  had  disposed  of  the  dispute  between 
them,  was  lawful ;  but  unless  the  condition  was  so  framed,  the 
jurisdiction  of  a  Court  of  law  was  not  ousted.  In  Horton  v. 
Sayer,^  the  action  was  for  breach  of  covenant  in  a  lease  of 
mines,  containing  an  agreement  that  if  any  difference  or  ques- 
tion should  arise  between  the  parties  concerning  any  matter  or 
thing  in  the  lease,  or  the  meaning  or  construction  thereof,  all 
and  every  the  matters  in  difference  should  be  settled  by  arbi- 
trators ;  and  that  neither  of  the  parties  should  commence  any 
action  or  suit  for  relief  without  first  submitting  to  such  arbi- 
tration. It  was  held  that  the  covenant  on  which  the  action 
was  brought,  was  independent  of  the  covenant  to  refer,  and 
therefore  the  case  was  distinguishable  from  Scott  v.  Avery, 
though  Martin,  B.,  said  he  could  not  distinguish  it  from  what 
was  laid  down  in  the  judgment  of  Lord  Campbell  in  that  case. 
So,  in  Dawson  v.  Fitzgerald,^  a  covenant  by  a  lessee  to  keep 
only  such  a  number  of  rabbits  as  would  do  no  injury  to  the 
crops,  and  in  case  he  did  otherwise,  that  he  would  pay  a  rea- 
sonaUe  compensation,  the  amount  of  which  in  case  of  difference 

to  be  settled  by  arbitration ;  it  was  held  that  the  covenant  to 

■ 
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^882. refer  was  a  collateral  and  distinct  covenant,  and  that  an  action 

Lantalum  was  maintainable  though  there  had  been  no  arbitration. 
The  AifCHOR  ^"  Elliott  V.  Royal  Exchange  Assurance  Co.,^  a  policy  of 
Marine  In-  insurance  provided  that  on  a  loss  occurring,  the  insured  should 
deliver  a  particular  account  of  his  loss  within  fifteen  days, 
which  loss  or  damage,  after  the  same  was  adjusted  should  be 
immediately  paid  by  the  defendants ;  and  in  case  any  difier- 
ence  should  arise  touching  any  loss  or  damage,  such  difference 
should  be  submitted  to  arbitrators,  whose  award  should  he  con- 
clusive. The  plea  alleged  that  the  loss  sued  for  had  not  been 
adjusted  according  to  the  articles ;  that  a  difference  arose 
between  the  plaintiff  and  defendants  touching  the  loss,  which 
the  defendants  had  always  been  willing  to  refer  to  arbitration. 
On  demurrer  to  this  plea,  it  was  held  that  the  adjustment  of 
the  loss  by  the  arbitrators  was  a  condition  precedent  to  the 
right  to  sue.  Bramwell,  B.,  dissented,  holding  that  the  agree- 
ment to  refer  was  collateral,  and  the  defendants'  liability  to 
pay  the  loss  was  not  dependent  upon  it. 

It  appears  from  the  remarks  made  by  the  Judges  in  cases 
where  the  effect  of  the  arbitration  clause  has  been  under  con- 
sideration, that  they  were  neither  unanimous  as  to  what  was 
decided  in  Scott  v.  Avery,  nor  (in  some  cases)  disposed  to  fol- 
low the  decision,  if  they  could  possibly  escape  from  it ;  for  in 
Norton  v.  Sayer,  (supra),  while  Pollock,  Or  B.,  said  that  the 
case  was  very  distinguishable  from  Scott  v.  Avery,  and  but  for 
that  case  there  would  have  been  no  question  at  all,  and  Bram- 
well, B.,  thought  Scott  V.  Avery  was  rightly  decided,  and  the 
principle  there  established  very  intelligible ;  Martin,  B.,  said  he 
could  not  distinguish  the  case  from  what  was  laid  down  in  the 
judgment  of  Lord  Campbell  in  Scott  v.  Avery,  the  decision  in 
which,  he  did  not  think  could  be  supported  unless  Lord  Camp- 
bell was  right.  Again,  in  Trediuen  v.  Holman,"  which  was  an 
action  on  a  policy  of  insurance  containing  a  clause  that  all 
average  claims  of  abandonment,  and  all  other  cases  of  dispute 
of  whatever  natui-e,  should  be  settled  by  arbitration,  Martin, 
B.,  delivering  the  judgment  of  the  Court  said,  "  The  case  of 
Scott  V.  Avery  decided  that  the  insurers  and  underwriters  may 
contract  that  no  right  of  action  to  be  enforced  in  a  court  of 

11  H.  A  C.  72 ;  8  Jur.  N.  8.  1080  ?L.  K.  2£xch.  2S7. 
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law,  shall  accrue  until  an  arbitrator  has  decided  not  merely  as        1882. 


to  the  amount  of  damage  to  be  received,  but  any  dispute  that  Lantalum 
may  arise  upon  the  policy."  And  in  Edwards  v.  Tfie  Aheray-  r^jj^  anchor 
ron  Mutual  Insurance  Society y^  where  the  question  arose  under  Marine  In- 
a  somewhat  similar  clause  in  the  articles  of  the  Association, 
Mellor,  J.,  said  the  case  fell  within  the  rule  laid  down  in  Ired- 
wen  V.  Hotman,  and  that  it  was  quite  competent  for  the  Society 
to  establish  a  domestic  forum  that  should  decide  all  disputes 
which  should  arise  between  the  members,  and  that  they  should 
not  resort  to  a  court  of  law  until  they  had  proceeded  according 
to  the  rules  to  which  they  were  parties.  In  the  same  case,  in 
the  Exch.  Chamber  (p.  578),  Amphlett,  B.,  said,  "I  think,  that 
upon  the  true  construction  of  the  articles,  it  must  bo  taken  to 
have  l^een  the  intention  of  the  parties  to  give  exclusive  juris- 
diction to  settle  all  claims  between  the  Society  and  its  members, 
and  the  question  whether  an  agreement  to  that  effect  is  void, 
as  being  against  the  policy  of  the  law  is,  in  my  judgment,  con- 
cluded by  the  decision  of  the  House  of  Lords  in  Scott  v.  Avery, 
It  is  true  that  in  the  present  case  the  directors  are  to  decide, 
not  the  mere  amount  of  the  claims,  but  also  any  dispute  that 
might  arise  respecting  insurances ;  but  so  they  were  in  Scott  v. 
Avery,  and  both  the  learned  lords  who  decided  that  case  held 
such  extension  of  the  powers  of  the  directors  to  \)e  immaterial." 
On  the  other  hand,  Brett,  J.,  said,  "  I  agree  with  Martin,  B.,  in 
Um'ton  v.  Sayer,  that  if  the  decision  in  Scott  v.  Avery  in  the 
House  of  Lords  is  to  be  interpreted  according  to  the  opinion 
expressed  therein  of  Lord  Campbell,  the  former  cases  are  to  be 
overruled,  and  the  doctrine  previously  maintained  with  regard 
to  ousting  the  jurisdiction  of  the  ordinary  courts  is  exploded. 
But  I  do  not  think  it  is  possible  to  say  that  the  decision  of  the 
House  of  Lords  did  overrule  the  former  decisions.  Baron  Mar- 
tin thought  it  did :  he  so  stated  in  Horton  v.  Saijer,  and  so  in 
terms  ruled  in  Trediven  v.  Holman.  The  facts  in  Scott  v. 
Avery,  as  interpreted  did  not  make  it  necessary  to  decide  more 
than  this — that  there  may  be  a  valid  and  binding  contract  that 
no  action  shall  be  maintained  until  the  amount  of  damage,  if 
any,  has  been  ascertained  in  a  specified  mode.  Then,  after 
quoting  from  the  judgment  of  the  Lord  Chancellor,  he  added, 

U  (|.  B.  D.  676. 
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18^2.        *  This  ruling,  as  it  seems  to  me,  in  no  way  conflicts  with  a  right 

Lantalum    in  either  party  to  litigate  before  a  court  of  law  or  equity  any 

Tab  Anchor  ^^^^^*  question  than  the  amount  of  damages  which  might  arise 

Marine  In-  under,  or  in  resi^ect  of,  the  contract/     Kelly,  C.  B.,  was  of  the 

same  opinion.     He  said,  *  The  case  of  Scott  v.  Avery  has  been 

quoted,  and  undoubtedly  there  is  much  in  the  language  of  Lord 

Campbell  in  his  judgment,  which,  taken  by  itself  might  seem 

to  shew,  as  Baron  Martin  (I  think  incorrectly)  held,  that  it  put 

an  end  to  the  doctrine  against  the  ousting  of  the  jurisdiction  of 

the  Courts.' " 

In  Lee  v.  Page,^  KinJersley,  V.  C,  said,  "There  had  been  a 
good  deal  of  doubt  respecting  the  case  of  Scott  v.  Avery,  not  on 
the  abstract  and  broad  principle,  but  upon  its  application. 
There  were  dicta,no  doubt,  which  it  was  not  possible  to  recon- 
cile with  each  other;  but  the  general  principle  laid  down  was, 
that  it  was  illegal  by  any  agreement  between  the  parties,  to 
withdraw  the  decision  of  the  question  at  issue  from  the  detenni- 
nation  of  the  ordinary  tribunals  of  the  countiy ;  but  if  A.  agreed 
with  B.  that  in  the  event  of  his  doing  or  omitting  to  do  a  particu- 
lar act,  A.  would  pay,  not  a  particular  sum  of  money  for  damage, 
but  such  an  amount  as  an  arbitrator  should  agree  upon,  that 
was  lawful,  and  was  not  a  withdrawing." 

The  effect  of  an  arbitration  clause  in  an  agreement  was  also 
considered  by  this  court  in  Myers  v.  St.  Aiulrews  Railway  Co,,' 
where  Carter,  C.  J.,  says,  "  After  all,  is  the  distinction  on  which 
several  of  the  learned  Judges  formed  their  opinion  in  Scott  v. 
Avery,  and  escape  the  old  doctrine  of  ouster  of  jurisdiction  very 
intelligible  ?  Surely,  to  determine  the  amount  to  be  recovered 
for  the  breach  of  a  contract,  is  as  much  within  the  jurisdiction  of 
the  courts,  as  the  decision  whether  there  has  been  a  breach  of  the 
contract  or  not.  The  submission  to  arbitrators  of  the  question, 
what  amount  of  damages  has  been  sustained,  virtually  leaves 
to  their  decision  whether  any  damages  have  been  sustained, 
and  incidentally,  whether  there  has  been  a  breach  of  the  con- 
tract, and  almost  every  question  which  could  come  before  the 
court  in  an  action  on  the  contract.  The  court  is  certainly 
ousted  of  its  jurisdiction  when  arbitrators  are  to  determine  the 
amount  of  damage,  and  when  nothing  is  left  to  the  court  but 

17  Jur.  N.  S.  768.  36  AUen,  577. 
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the  consideration  whether  the  award  is  good.     And  if  the        ^^- 


award  be  good  on  its  face,  and  there  has  been  no  misconduct    Lantalum 
on  the  part  of  the  arbitrators,  the  only  jurisdiction  left  to  the  j^^j  Anchor 
court  (which  is  so  jealous  of  its  privileges),  is  that  of  enforcing  Marine  In- 
the  decision  of  the  arbitrators,  even  though  such  decision  may 
be  founded  on  mistaken  law,  and  incorrect  conclusions  from 
the  evidence.     The  same  jurisdiction  would  in  all  cases  be  left 
to  the  court ;  for,  if  all  matters  in  dispute  were  referred  to 
arbitration,  the  decision  of  the  arbitrators  could  only  be  enforced 
by  the  jurisdiction  of  the  court ;  and  I  find  it  difficult  to  under- 
stand how  the  court  is  ousted  of  its  jurisdiction  more  in  the 
one  case  than  the  other." 

There  is  great  force  in  this  reasoning.  I  think,  with  all  re- 
spect for  the  opinions  of  the  learned  Judges  who  have  drawn 
such  refined  distinctions  between  what  is,  and  what  is  not  an 
agreement  to  oust  the  jurisdiction  of  the  courts,  tliat  there  is 
no  substantial  difference  in  this  respect,  between  an  agreement 
to  refer  to  arbitrators  a  dispute  respecting  the  amount  of  damages 
to  be  recovered  on  a  breach  of  contract  (often  a  question  of 
great  difficulty  in  a  legal  point  of  view),  and  any  other  matter 
in  difference  arising  out  of  the  conti*act.  That,  clearly  was  not 
the  opinion  of  Lord  Campbell  in  Scott  v.  Ave'i^y,  and  of  other 
Judges  whose  judgments  have  been  referred  to.  If  the  arbi- 
tration clause  in  this  policy  is  to  be  dealt  with  as  a  question  of 
construction,  then  what  have  the  parties  agreed  to  ?  Was  it 
merely  that  any  difference  respecting  the  amount  of  damages 
sustained  on  an  admitted  claim  should  be  referred  to  arbitra- 
tion ?  Ceiiiainly  not :  but  it  extended  to  "  any  other  matter 
relating  to  the  insurance." 

Unless  such  an  agreement  is  illegal — and  Lord  Campbell  in 
Scott  V.  Aveiyy  and  in  Roper  v.  Lendon,  and  other  Judges  in 
some  of  the  cases  above  referred  to,  said  it  was  not — the  plea 
in  this  case  is  an  answer  to  the  action. 

In  Richardso^i  v.  Melliah,^  where  one  of  the  objections  was, 
that  the  contract  on  which  the  action  was  brought  was  in  con- 
travention of  public  policy.  Best,  C.  J.,  said  he  was  not  much 
disposed  to  yield  to  arguments  of  public  policy,  and  thought 
the  Courts  of  Westminster  Hall  had  gone  much  further  than 
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1882.        they  were  warranted  in  going  in  ([uestions  of  policy.    And,  to 

I  Lantalum    quote  again  from  Scott  v.  Avery  oa  this  point,  Lord  Campbell 

Ti  E  Anchor  ^y^»  "What  pretence  can  there  be  for  saying  that  there  is 

Mabine  In-  anything  contrary  to  public  policy  in  allowing  parties  to  con- 

suRANCE     .  ^^.g^j.^  ^jjj^^  ^j^^y  gj^g^jj  jj^^  |^  Hablc  to  any  action  until  their 

liability  has  been  ascertained  by  a  domestic  and  private  tribu- 
nal upon  which  they  themselves  agree  ?  Can  the  public  be 
injured  by  it?"  *  *  *  i^jg  there  anything  contrary  to 
public  policy  in  saying  that  the  company  shall  not  be  harassed 
by  actions,  the  costs  of  which  might  be  ruinous,  but  that  any 
dispute  that  arises  shall  be  refeiTcd  to  a  domestic  tribunal, 
which  may  speedily  and  economically  determine  the  dispute  ? 
I  can  see  not  the  slightest  ill  consequences  that  can  flow  from 
such  an  agreement,  and  I  see  great  advantage  that  may  arise 
from  it." 

No  doubt,  if  a  contract  merely  contains  a  clause  or  covenant 
to  refer  to  arbitration,  differences  that  may  arise  between  the 
parties,  and  goes  no  further,  this  does  not  take  away  the  juris- 
diction of  the  courts,  nor  constitute  any  answer  to  an  action 
for  breach  of  the  contract ;  but  it  is  otherwise  where  it  is  also 
expressly  agreed,  as  it  is  here,  that  there  shall  be  no  right  of 
action  till  arbitrators  have  settled  the  matters  in  dispute. 

In  Elliott  V.  llie  Royal  Exch.  Assurance  Co,  (sxipra),  Kelly, 
C.  B.,  said,  that  the  fair  result  of  the  authorities  was  that  if 
the  contract  was  in  such  terms  that  a  reference  to  a  third 
person  was  a  condition  precedent  to  the  right  of  the  party  to 
maintain  an  action,  then  he  was  not  entitled  to  maintain  it 
until  that  condition  was  complied  with ;  but  if,  on  the  other 
hand,  the  contract  was  to  pay  for  the  loss  or  other  matter  in 
question,  with  a  subsequent  contract  to  refer  the  question  to 
arbitration,  contained  in  a  distinct  clause  collateral  to  the  other, 
then  that  contract  for  reference  should  not  oust  the  jurisdiction 
of  the  courts,  or  deprive  the  party  of  his  action. 

In  Myers  v.  St  Andrews  Ry.  Co.  (suprajy  the  Master  of  the 
Bolls  said,  "In  the  older  cases,  it  has  been  repeatedly  held  that 
an  agreement  to  refer  does  not  oust  the  courts  of  their  juris- 
diction ;  and,  on  considering  the  language  and  circumstances  of 
the  recent  cases,  it  seems  to  me  they  have  not  gone  the  length 
of  overthrowing  that  doctrine,  but  they  establish  this  distinc- 
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tion — that  where  there  is  an  agreement  to  refer,  and  the  con-        ^^^2* 
tract  also  provides  that  no  action  shall  be  brought  till  after  the    Lantalum 
result  of  a  reference  to  arbitration,  there  the  prohibition  is  the  AJychor 
considered  imperative,  and  the  parties  are  in  the  meantime  Marine  In- 
precluded  from  bringing  an  action."     See  also,  per  Mellish,  L.  J., 
in  Shai*pe  v.  San  Paulo  Ry.  Co.,^  and  Jessel,  M.  R.,  in  Dawson 
V.  Fitzgerald ;"  Holmes  v.  Ricket.^ 

I  am  unable  to  see  what  right  the  Court  has  to  reject  a  part 
of  the  contract  the  parties  have  entered  into — to  dispense  with 
that  which  they  have  made  a  condition  precedent — and  virtu- 
ally to  make  a  contract  for  them,  different  from  that  which  they 
have  made  for  themselves,  which  we  certainly  shall  do,  if  wo 
adopt  the  plaintiff's  view  of  the  law. 

It  was  contended  that  the  covenant  to  refer  in  this  case  was 
collateral,  and  independent  of  the  defendants'  covenant  to  pay 
within  sixty  days  after  proof  of  loss  and  delivery  of  the  ad- 
justment papers,  and  therefore  was  no  bar  to  the  action.  It  is 
difficult  to  reconcile  the  cases  on  this  point ;  but  where  the 
parties  expressly  agree  (as  they  did  in* this  case)  that  the  de- 
cision of  arbitrators  upon  any  matter  in  dispute  should  be  a 
condition  precedent  to  the  right  to  maintain  any  action,  I  do 
not  see  bow  it  can  b^  successfully  contended  that  the  covenant 
to  refer  was  only  collateral.  The  plea  alleges  that  a  difference 
arose  between  the  parties  as  to  the  loss  and  damage,  and  that 
they  thereupon  appointed  arbitrators.  The  replication  does 
not  deny  this,  but  merely  states  that  the  defendants  did  not 
admit  their  liability  under  the  policy,  but  wholly  denied  it. 
That  does  not  seem  to  me  to  be  any  answer  to  the  plea.  Until 
the  arbitrators  determine  the  matter  in  difference  so  referred 
to  them,  I  think  the  plaintiff  has  no  right  of  action. 

There  must  be  judgment  for  the  defendants. 

Wetmore,  J.    I  agree. 

King,  J.  I  agree  with  the  learned  Chief  Justice.  Two 
questions  are  raised.  1st.  Whether  the  arbitration  clause  pur- 
ports to  extend  to  the  determination  of  differences  relating  to 
the  liability  of  the  defendants  under  the  policy ;  and  2nd.  If 
it  does  so  extend  to  such  differences,  whether  the  plaintiff  has 
a  right  of  action  independent  of  and  notwithstanding  such 
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1S^«  clause.     I  think  there  can  be  very  little  question  on  the  first 

Lantalum    point.     The  arbitration  clause  extends  in  terms  to  "any  differ- 

Thb  AJnchor  ^^^®  ^^^^  ®^*^^  Bbiise  between  the  company  and  the  insured  as 
Marine  In-  to  the  loss  or  damage  or  any  other  matter  relatin<nr  to  the  insur- 
ance,"  and  by  the  force  of  the  terras  themselves,  as  well  as  by 
the  clause  further  on  which  provides  that  the  insured  shall  not 
be  entitled  to  maintain  "any  action  at  law  or  suit  in  equity 
on  this  policy"  until  the  matters  in  dispute  shall  have  been 
referred  to  and  settled  by  arbitrators,  it  seems  to  me  that  all 
matters  arising  under  the  policy  which  may  form  the  subject 
of  an  action  at  law  or  suit  in  equity  on  the  policy  are  covered 
by  the  arbitration  clause.  In  this  respect  the  case  is  (with  the 
exception  of  a  slight  and  immaterial  variation)  similar  to  the 
clause  which  in  Scott  v.  Avery  was  taken  to  extend  as  well 
to  differences  respecting  any  liability  under  the  policy,  as 
to  differences  respecting  the  amount  to  be  paid  where  the  lia- 
bility to  pay  some  amount  is  not  disputed.  See  also  the  clause 
in  Elliott  v.  The  Royal  Exchange  Asfnirance  Go.,^  and  Edwards 
V.  Aherayron  Mutual'Ship  Ins,  Society,' 

Supposing  this  to  be  so,  the  next  question  is  what  is  the 
.  effect  of  the  clause  upon  the  right  of  action : — has  the  plaintiff 
a  right  of  action  independent  of  this  clause.  The  policy  con- 
tains an  express  stipulation  that  "  payment  will  be  made  in 
sixty  days  after  the  delivery  at  the  office  of  the  company  of 
the  usual  proofs  in  writing  of  the  loss  and  interest  in  the  in- 
sured, together  with  the  adjustment  papers."  Farther  on  it 
contains  the  arbitration  clause  already  referred  to,  and  it  is 
then  expressly  provided  that  the  insured  shall  not  be  entitled 
to  maintain  any  action  at  law  or  suit  in  equity  on  this  policy 
until  the  matters  in  dispute  shall  have  been  referred  to  and 
settled  by  the  arbitratoi"s,  and  then  only  for  such  sum  as  the 
arbitrators  shall  award ;  and  the  obtaining  of  the  decision  of 
such  arbitrators  on  the  matters  and  claims  in  dispute  is  declared 
to  be  a  condition  precedent  to  the  right  of  the  insured  to  main- 
tain any  such  action  or  suit.  The  learned  Chief  Justice  has 
reviewed  the  case  of  Scott  v.  Avery,  and  the  cases  since  decided 
in  which  various  interpretations  were  put  upon  the  extent  and 
effect  of  that  decision.    All  these  cases  down  to  February  1875 

IL.  R.  8  Ex.  246.  n  Q.  fi.  P.  608. 
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were  considered  by  Brett,  J.,  in  Edwards  v.  The  Aberayron        ^832. 
Mutual  Ship  Tna.  Society,^  in  the  course  of  which  he  dissented    Lantalum 
from  Tredwen  v.  Holman,^  and  expressed  the  opinion  that  "  the  rp^jg  anchor 
true  limitation  of  Scott  v.  Averii  is  that  if  parties  asree  to  a  stipu-   Marine  In- 

.  SURANCE  Co 

lation  which  imposes  as  a  condition  precedent  to  the  mainten- 
ance of  an  action  for  breach  of  it,  the  settling  by  arbitration 
of  the  amount  of  damage  or  time  of  paying  it,  or  any  matters 
of  that  kind  which  do  not  go  to  the  root  of  the  action,  i.  e.  which 
do  not  prevent  any  action  at  all  from  being  maintained,  such 
stipulation  prevents  any  action  being  maintained,  until  the  par- 
ticular facts  have  been  settled  by  arbitration ;  but  a  stipulation 
which  in  terms  would  prevent  the  party  from  maintaining  any 
suit  or  action  at  all  in  respect  of  any  breach  of  the  contract  does 
not  prevent  an  action  from  being  maintained," — Kelly,  C.  B., 
agreed  with  this.  But  on  this  point  (although  the  judgment  of 
the  Q.  B.  was  reversed  on  other  grounds)  Amphlett,  B.,  Pollock, 
B.,  and  Archibald,  J.,  agreed  with  Blackburn,  Mellor,  and  Lush, 
JJ.,  in  the  Court  below  in  holding  the  contrary.  That  was  in- 
deed a  case  where  there  was  no  express  stipulation  in  the  policy 
that  the  insurers  would  pay  any  money ;  but  the  case  of  Tred- 
iven  V.  Holman,  was  approved  of  by  the  majority.  This  latter 
case  was  decided  in  1862,  and  it  was  there  held  that  the  case 
of  Scott  v.  Avery  decided  that  the  assurer  and  the  assured  may 
contract  that  no  right  of  action  (to  be  enforced  by  a  court  of 
law)  shall  accrue  until  an  arbitration  Ims  decided,  not  merely 
as  to  the  amount  of  damages  to  be  recovered,  but  upon  any 
dispute  that  may  arise  upon  the  policy. 

The  case  of  Dawson  v.  Fitzgerald^  was  decided  in  the  Court 
of  Appeal  three  months  after  the  decision  of  Edwards  y.  The 
Aberaynym  Mutual  Ship  Ins,  Society.  A  lessee  covenanted  with 
the  lessor  that  he  would  keep  only  such  a  number  of  hares  and 
rabbits  as  would  do  no  injury  to  the  crops,  and  that  in  case  he 
kept  such  a  number  as  should  injure  the  crops  he  would  pay  a 
fair  and  reasonable  compensation,  the  amount  of  such  compen- 
sation in  case  of  difference  to  be  referred  to  arbitrators  or 
an  umpire.  The  lessor  having  brought  an  action  for  breach  of 
covenant,  alleging  that  the  lessee  had  not  kept  such  a  number 
only  of  hares  and  rabbits  as  would  do  no  injury,  but  had  kept 

11 Q.  a  D.  678.  •!  H.  A  C.  72.  si  Ex.  D.  257. 
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^S82.        such  a  number  as  did  injury  and  had  neglected  to  pay  any 
Lantalum    compensation,  it  was  held  (reversing  the  decision  of  the  Court 
The  Anchor  b^^^w)  that  upon  the  true  construction  of  the  lease  the  cove- 
Mabine  In-  nant  to  refer  the  amount  of  compensation  was  a  collateral 
and  distinct  covenant,  and  that  the  action  was  maintainable 
although  there  had  been  no  arbitration.     The  Master  of  the 
K^       Kolls  said,  "I  take  the  law,  as  settled  by  the  highest  authority 
— the  House  of  Lords — to  be  this.     There  are  two  cases  where 
such  a  plea  as  the  present  is  successful,  first,  where  the  action 
can  only  be  brought  for  the  sum  named  by  the  arbitrator; 
secondly,  where  it  is  agreed  that  no  action  shall  be  brought  till 
there  has  been  an  arbitration,  or  that  arbitration  shall  be  a 
condition  precedent  to  the  right  of  action.     In  all  other  cases 
where  there  is  first  a  covenant  to  pay,  and  secondly  a  covenant 
to  refer,  the  covenants  are  distinct  and  collateral,  and  the  plain- 
tiff may  sue  on  the  first,  leaving  the  defendant  to"  one  of  two 
courses  he  there  points  out. 

The  four  decisions  of  Scott  v.  Avery,  Tredwen  v.  Holman, 
Edwards  v.  Aherayron  Mutiujd  Ship  Iiu,  Society  and  Dawson 
V.  Fitzgerald  establish  then  the  freedom  of  contract  in  such 
matters,  and  leave  the  question  to  be  one  simply  of  construction. 
And  construing  this  policy  by  the  rule  laid  down  by  the  Master 
of  the  Rolls,  I  think  the  covenant  to  pay  in  sixty  days  is  not  a 
covenant  independent  of  the  arbitration  clau&e,  inasmuch  as  it 
is  expressly  stated  that  arbitration  shall  be  a  condition  pre- 
cedent to  the  right  of  action.  The  pleas  therefore  must  be 
held  good. 

Weldon,  J.,  concurred. 
J]J^Palmer,  J.,  having  been  counsel  in  the  cause  took  no  part. 

JxidAjment  for  defendants. 
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ARMSTRONG  AND  WIFE,  Appellants,  r.  McGOURTY,  1882. 

Respondent. 


Trespass — PurcJuiser  under  registered  deed —  WJiether  actv/il  eivtry  neces- 
sary to  maintain  trespass — Title  to  land — County  Court — Remitting 
case  to  Supreme  Court 

In  an  action  of  trespass  quart  clausum  /regit  by  A.  and  wife,  it  was  shewn  that 
the  locus  in  quo  consisted  of  a  vacant  lot  of  land  in  St.  John,  formerly  owned 
by  one  H.  Sometime  in  March,  1878,  H.  gave  defendant  permission  to  pile 
stone  on  the  lot,  and  he  fenced  it  in  and  nsed  it  for  that  purpose.  H.  stated 
on  the  trial  that  he  told  defendant  he  could  have  the  use  of  the  lot  till  he 
wanted  it  to  build  on ;  while  defendant  swore  that  he  took  it  by  the  year. 
On  cross-examination,  he  said  he  was  to  have  it  for  not  less  than  a  year. 

H.  having  become  insolvent,  this  property  was  purchased  from  his  assignee  by 
the  female  plaintiff  by  deed  dated  10th  Apnl,  1879,  r^stered  15th  of  the 
same  month.  A.  being  desirous  of  building  requested  defendant  to  remove 
the  stone,  a  lai^e  quantity  of  which  was  still  there.  Defendant  at  first 
promised  to  do  so,  but  subsequently  refused  and  continued  in  possession, 
whereupon  the  present  action  was  brought.  On  the  trial  in  the  Saint  John 
County  Court,  A.  stated  that  he  went  into  possession  after  buying  the  prop- 
erty, but  he  did  not  state  the  nature  or  acts  of  possession,  nor  was  he  cross- 
examined  on  this  point.  At  the  close  of  plaintiffs*  case  defendant's  counsel 
moved  for  a  nonsuit  on  the  grounds — 1.  That  the  action  should  not  have  been 
brought  in  the  County  Court,  the  title  to  land  being  brought  in  question. 

2.  That  defendant  was  tenant  from  year  to  year  and  there  was  no  notice  to  quit. 

3.  Even  if  defendant'9  holding  was  for  a  year  certain  which  had  expired, 

Slaintiffs  coald  not  maintain  traspass  against  him  without  actual  entr^  and 
emand  of  possession.  Leave  was  thereupon  reserved  to  enter  a  nonsuit  and 
a  verdict  for  plaintiffs  taken  by  consent.  Subsequently  at  Chambers,  the 
County  Court  Judge  granted  a  nonsuit  on  the  third  ground,  and  against  this 
order  the  plaintiffs  appealed. 

Held,  by  Weldon  and  Wethore,  JJ.,  that  under  the  Consolidated  Statutes, 
cap.  74,  sec.  12,  a  purchaser  under  a  registered  deed  is  not  obliged  to  make 
an  actual  entry  in  order  to  maintain  trespass ;  but  even  if  so,  there  was  evi- 
dence for  the  jury  of  an  entry  in  this  case. 

Held,  by  Weldon,  Wetmore,  Palmer  and  King,  JJ.,  that  the  title  to  land 
was  brought  in  question,  and  that  the  Judge  should  not  have  nonsuited  plain- 
tifis,  but  should  naye  remitted  the  cause  to  the  Supreme  Court  under  Consol. 
Stat.  cap.  51,  sec.  45.    But, 

Heldj  by  Dutf,  J.,  that  [the  title  to  land  did  not  come  in  question,  and  that 
the  nonsuit  was  right. 

Appeal  from  the  decision  of  the  Judge  of  the  Saint  John 
County  Court,  setting  aside  a  verdict  for  the  appellants  (plain- 
tiffs) and  ordering  a  nonsuit.  The  action  was  one  of  trespass 
for  breaking  and  entering  the  close  of  the  female  appellant, 
and  encumbering  it  with  a  quantity  of  stone. 

The  locus  in  quo  had  formerly  been  the  property  of  one 
James  Hcgan,  against  whom  an  attachment,  under  the  "  In- 
solvent Act  of  1875,'*  was  issued  on  14th  Nov.  1878.  Ezekiel 
McLeod  was  duly  appointed  creditors'  assignee  of  Hegan  s 
estate ;  and,  by  deed  dated  10th  April  1879,  conveyed  the  land 
in  question,  to  Mrs.  Armstrong.  The  deed  was  duly  registered 
on  the  County  Records  on  15th  April,  1879. 


April, 
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1882.  On  the  part  of  the  appellants — the  plaintiffs  below — it  was 

Arbistrong  proved  that  at  the  time  of  the  purchase  of  it  by  Mrs.  Arin- 
McGouRTv.  strong,  the  lot  was  encumbered  with  a  quantity  of  building 
stone  which  Hegan  had  permitted  the  respondent  to  place  on 
it,  until  he  should  want  to  build  on  it,  or  use  it  himself.  Mr. 
Armstrong  testified  to  his  having  requested  McGourty  on 
several  occasions  to  remove  the  stone ;  to  the  latter  having 
promised  to  do  so,  and  to  his  never  having  made  a  claim  to 
retain  possession  of  it;  and  he  said  on  his  examination,  "Im- 
mediately after  I  purchased  the  lot,  I  went  into  possession 
of  it." 

On  the  other  hand,  the  respondent's  case  was  that,  in  January 
1878,  having  to  excavate  stone  from  Union  street,  he  required 
a  place  of  deposit  for  the  stone  which  he  should  so  excavate ; 
and  he  applied  to  Hegan  for  the  use  of  this  lot  for  that  purpose. 
And,  after  several  conversations,  it  was  finally  understood 
between  them,  that  the  respondent  should  have  a  lease  of  it 
by  the  year.  He  testified  that  he  was  to  have  a  lease  of  it  for 
not  less  than  a  year ;  but  he  admitted  that  no  specific  time 
was  agreed  upon  at  which  the  lease  should  commence  or  when 
it  should  terminate ;  nor  was  any  specific  sum  named  as  rent 
in  respect  thereof.  He  said  that  he  went  into  possession  of  the 
lot  immediately  afterwards;  that  he  fenced  it  in  March  1878; 
and  that  he  still  remained  in  possession  of  it.  There  was  no 
evidence  of  any  rent  having  ever  been  paid  for  it. 

At  the  close  of  the  evidence  a  nonsuit  was  moved  for  upon 
the  following  grounds : — 

1.  The  action  should  not  have  been  brought  in  the  County 
Court,  the  title  to  land  being  brought  in  question. 

2.  That  defendant  was  tenant  from  year  to  year,  and  there 
was  no  notice  to  quit. 

3.  Even  if  defendant  s  holding  was  for  a  year  certain  which 
had  expired,  plaintiff  could  not  maintain  trespass  agaiast  him 
without  actual  entry  and  demand  of  possession. 

By  consent  a  verdict  was  taken  on  the  trial  for  $10  damages, 
with  leave  to  move  to  enter  a  nonsuit  or  verdict  for  defendant 
should  the  Judge  be  of  opinion  that  the  action  was  not  war- 
ranted under  the  evidence. 

Upon  motion  subsequently  made,  the  Judge  of  the  County 
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Court  ordered  a  nonsuit  on  the  ground  that  an  actual  entry        ^^^- 
must  be  made  upon  the  land  before  trespass  can  be  maintained,    Arbistrokg 
and  that  there  was  not  any  evidence  for  the  jury  of  such  an    mcGoubty. 
entry  having  been  made  in  this  case  by  or  on  behalf  of  the 
female  appellant. 

June  21,  1881.  W,  Pugsley,  for  the  appellants.  As  to  the 
first  objection,  it  is  submitted  that  title  to  land  did  not  come 
in  question,  because  even  under  defendant's  testimony  his 
term  had  expired  (he  being  by  his  own  evidence  only  a  tenant 
for  a  year)  and  he  was  a  wrong-doer.  Besides  that  is  not  now 
ground  of  nonsuit,  but  the  case  must  be  remitted  to  the 
Supreme  Court:  Consol.  Stat.  cap.  51,  sec.  45. 

It  is  clear  McGourty  was  holding  wrongfully  in  either  view 
of  the  case,  either  as  tenant  at  will,  or  as  tenant  for  a  year. 
If  tenant  at  will  the  tenancy  was  put  an  end  to  by  the  sale ; 
also  by  the  demand  of  possession  by  Armstrong.  If  for  a  year 
lie  held  over  wrongfully, — and  we  can  rely  on  either.  I  have 
always  understood  that  a  tenant  holding  over  wrongfully  may 
be  treated  as  a  trespasser. 

Suppose,  instead  of  giving  Mrs.  Armstrong  a  deed,  Hegan 
had  gone  on  the  land  and  given  her  livery  of  seizin  would  it 
be  contended  she  could  not  then  maintain  trespass  ?  She  would 
clearly  have  possession  accompanying  the  title.  See  on  this 
point  BaU  v.  CuUi/more^ 

But  by  the  Consol.  Stat.  cap.  74,  sec.  12,  every  conveyance* 
duly  acknowledged  or  proved,  and  registered,  shall  be  effectual 
for  the  transferring  of  the  lands  therein  described,  and  the 
possession  thereof,  according  to  the  intent  of  such  conveyance, 
without  livery  of  seizin,  or  any  other  act. 

The  cases  cited  by  the  learned  Judge  below  do  not  apply 
for  here  Mrs.  Armstrong  had  the  legal  title  by  registered  deed. 

In  addition  Armstrong  swears  that  after  his  wife  bought  he 
went  into  possession.  He,  being  tenant  by  the  courtesy,  would 
have  the  right  to  enter,  and  it  was  not  neccasary  to  declare 
that  he  was  acting  for  his  wife. 

Again,  the  declaration  alleges  ownership  in  plaintiff,  and  sets 
out  the  land,  and  it  is  not  denied  by  the  pleas.  The  only  plea 
is  not  guilty. 

12  C.  H.  A  R.  120. 
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^^2.  See  Consol.  Stat.  County  Courts  Act,  cap.  51,  sees.  35,  44  ; 

Armstrong  also  Bull.  &  Lea. ;  ^onsol.  Stat.  cap.  37,  sec.  83  and  sub-sees.  14 

McGouRTY.   ^^^  ^^»  (applicable  to  County  Court). 

There  should  have  been  a  special  notice  of  defence,  so  our 
attention  would  have  been  called  to  the  matter. 

The  form  of  action  is  now  of  no  importance,  and  the  ques- 
tion is,  whether  plaintiffs  have  made  out  a  good  cause  of  action 
in  either  trespass  or  case. 

Trespass  will  lie  against  a  lessee  in  some  cases :  Chit.  PI.  73. 
It  lies  against  a  mere  tenant  at  will  for  pulling  down  a  house,  or 
cutting  trees  during  the  tenancy  at  will,  the  interest  being  there- 
by determined :  1  Chit.  PI.  206.  Here  the  tenancy  at  will  was 
determined  by  the  sale  to  Mrs.  Armstrong  under  registered  deed. 

In  Fattlson  v.  Tingley,^  Carter,  C.  J.,  on  p.  557  and  p.  558^ 
recognizes  to  the  full  that  registry  of  deed  transfers  possessory 
right  and  has  the  same  effect  as  livery  of  seizin. 

See  also  Fisher's  Dig.  Cases  under  Trespass,  ''Continuing 
Trespass;'  Buliver  v.  Bvlwer.' 

Blair,  contra.  The  objection  that  plaintiffs  cannot  maintain 
the  action  without  entry  is  open  to  the  defendant  under  the 
plea  of  not  guilty. 

As  to  want  of  jurisdiction,  I  refer  to  Sloan  v.  Davis  ;^  see 
also  McLeod  v.  Mui^ay,*' 

Plaintiffs  are  too  late  to  say  the  case  could  only  be  sent  to 
the  Supreme  Court,  instead  of  a  nonsuit. 

We  contend  there  was  no  sufficient  entry.  The  evidence  of 
Armstrong  was,  "I  went  into  possession  of  the  lot  after  buying 
it."  That  is  no  evidence  of  such  a  possession  as  would  enable 
him  to  maintain  trespass.  [Palmer,  J.  Not  being  cross- 
examined,  is  it  not  evidence  ?  King,  J.  Suppose  a  man  simply 
says,  "I  executed  a  deed,"  would  not  that  be  sufficient?]  I  refer 
to  Oovemoi*  and  Trustees  of  Madras  Board  v.  Ryan;  *  Oidney 
V.  Bates,^  [Palmer,  J.  There  was  no  title  there.]  Further, 
it  does  not  appear  whether  this  entry  was  before  or  after  regis- 
try, or  even  after  getting  the  deed. 

See  Pattison  v.  Tingley ;^  Dunham  v.  King;'  B atelier  v. 

""  15  AU.  563.  66  All.  207. 

S2B.&A.470.  «5  All.  895. 

82  All.  593.  rstev.  Dig.  445. 
«2  Han.  198. 
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Butc/ter,^     [Palmer,  J.    That  case  doesn't  seem  to  help  you       ^^2. 
much*     King,  J.     The  Statute  says  the  registry  of  the  deed    Armstrong 
shall  transfer  the  possession  also.]  *  McC;ourty. 

See  Merritt  v.  QiUnton  ;'^  Litchfield  v.  Ready  ;'^  Harrison 
V.  Blackhutm;*  Myan  v,  ClarJx,^ 

Further,  the  conveyance  being  made  to  Jane  Armstrong,  the 
husband's  entry  would  not  be  sufficient:  The  Qiveen  v.  O'Neill' 
[Palmer,  J.  Would  not  the  husband  have  the  right  to  take 
possession  of  his  wife's  land?]  The  property  of  a  married 
woman  is  vested  absolutely  in  the  wife  as  her  separate  prop- 
erty. McGourty  was  a  tenant  from  year  to  year,  and  was 
entitled  to  notice. 

Pugsley,  in  reply. 

Cur,  adv.  mdt. 

The  following  judgments  were  now  delivered: 

Wetmore,  J.  The  case  opened  was  trespass  for  breaking 
and  entering  the  land  of  the  plaintiff,  Jane  J.  Armstrong,  and 
encumbering  the  same  with  about  5000  tons  of  stone. 

From  the  evidenxje  of  John  Armstrong,  plaintiff,  it  appears 
the  female  plaintiff  purchased  the  land  from  Ezekiel  McLeod, 
assignee  of  the  estate  of  James  Hegan,  by  deed  dated  10th 
April,  1879 :  this  would  be  on  Thursday ;  registered  15th  April, 
1879,  which  was  the  following  Tuesday.  The  land  was  covered 
with  building  stone  when  Mrs.  Armstrong  bought  it,  so  much 
so  that  building  operations  could  not  be  carried  on  upon  it.  In 
the  purchase  John  Armstrong,  the  female  plaintiff's  husband, 
was  acting  for  his  wife.  After  the  purchase  he  told  defendant 
he  had  purchased  the  lot  which  Hegan  formerly  owned,  and 
there  was  a  quantity  of  stone  belonging  to  the  defendant  upon 
it  which  he  wished  removed.  The  defendant  promised  to  com- 
mence removing  it  the  following  Friday  ;  he  said  he  was  at  a 
loss  where  to  put  the  stone,  and  Mr.  Hegan  allowed  him  to 
leave  it  there  for  a  time.  This  was  in  April.  Armstrong  says 
he  went  into  possession  of  the  lot  after  buying  it.  Defendant 
did  not  begin  to  remove  the  stone  on  Friday ;  he  might  have 
taken  away  a  load  or  two.  On  Armstrong  seeing  him  again 
defendant  said  he  was  disappointed,  but  a  Mr.  Sweeny  had  a 

i7a&.C.  990.  «17  C.  a,  N.  S.,  678. 

•5  Bx.  989.  «3  P.  &  a  49. 
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18^'        bam  to  build,  and  he  would  require  stone ;  he  would  begin  on 
Armstrong   Monday  and  would  get  through*  quickly.     He  was  there  af ter- 
McGouRTv.   wards  and  defendant  had  not  hauled  any  away.     He  subse- 
quently met  defendant,  having  sent  him  a  letter.     Defendant 
,  said  he  had  got  his  notice  and  witness  might  take  his  own 

course.  Armstrong  says  defendant  did  not  at  any  time  claim 
any  right  to  keep  the  stone  there.  The  stone  is  not  all  away 
yet.  On  cross-examination — The  notice  was  from  Mr.  Pugsley ; 
James  Hegan  owned  the  lot ;  before  he  bought  it  he  did  not 
know  Hegan  had  verbally  leased  the  lot  to  defendant :  Hegan 
told  him  the  reverse ;  he  told  him  that  he  did  not  lease  the  lot 
to  defendant,  that  he  only  allowed  him  to  put  the  stone  on  it. 
Defendant  said  he  had  got  witness'  notice,  and  now  I  might  take 
my  own  course ;  defendant  never  told  witness  he  had  legal 
possession  of  the  lot,  he  told  him  he  would  remove  the  stone, 
and  that  Mr.  Hegan  had  allowed  him  to  leave  the  stone  there. 
On  re-examination,  defendant  made  no  other  claim  to  the  lot 
against  witness,  but  said,  when  I  saw  him  on  the  first  and 
second  occasions,  that  he  would  remove  the  stone  at  once.  Mr. 
Hegan  in  his  evidence  says,  he  was  the  owner  of  the  lot ;  he 
bought  it  from  Mr.  Hazen :  defendant  asked  him  if  he  could 
have  the  use  of  it  for  piling  stone,  and  witness  agreed  to  let 
him  have  it  until  he  required  it — no  specified  time  was  men- 
tioned :  witness  said  he  was  not  going  to  use  it  immediately, 
and  defendant  could  have  it  until  witness  wanted  to  use  it :  no 
amount  of  rent  was  fixed :  he  did  not  recollect  mentioning 
any  time  ;  it  is  possible  he  may  have  said  he  did  not  intend  to 
build  for  a  year  or  two  :  he  saw  a  fence  afterwards,  defendant 
had  possession ;  he  gave  no  notice  to  quit.  On  re-examination 
— There  was  no  time  specified  for  which  defendant  was  to  have 
the  lot. 

For  defence  defendant  stated  that  about  March,  1878,  he 
came  into  possession  of  the  lot;  he  arranged  with  James  Hegan 
that  he  should  lease  the  lot  from  him  by  the  year,  no  regular 
sum  was  agreed  on :  he  said  he  had  an  alley  to  cut  down,  and 
it  was  decided  the  amount  to  be  paid  for  the  lot  was  to  bo 
paid  in  work.  Hegan  and  Hazen  laid  out  the  lot  for  him,  and 
defendant  fenced  it  by  Hegan's  consent  and  orders,  by  the  line 
given  by  Hazen,  and  then  took  possession  and  put  stone  on  it ; 
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he  was  not  notified  by  Hegan  or  any  one  else  to  give  up  pos-  1882. 
session :  got  notice  from  plaintiff  to  remove  the  stone  shortly  A&mstbono 
before  the  suit  was  brought.  He  told  Armstrong  he  had  leased  mcGoubiy 
the  lot  from  Hegan,  the  second  time  Armstrong  talked  sharp, 
and  gave  him  two  or  three  days  to  remove  the  stone.  Defend- 
ant told  him  he  did  not  consider  himself  bound  to  remove  the 
stone,  as  he  had  a  lease  from  Hegan  and  legal  possession.  The 
third  time  they  met  he  told  the  plaintiff  to  carry  out  his 
threat:  this  was  after  he  received  notice.  The  first  time  plain- 
tiff spoke,  he  did  not  know  him  as  the  owner  and  may  have 
told  him  he  would  remove  the  stone  to  humour  him.  Defend- 
ant is  still  in  possession,  and  has  received  no  notice  to  quit 
from  any  one.  On  cross-examination — When  Armstrong  first 
spoke  to  him  Armstrong  said  he  was  owner  of  the  lot ;  defend- 
ant said  he  had  leased  from  Hegan  and  did  not  consider  he  was 
bound  to  remove  the  stone.  Defendant  said,  after  several  con- 
versations with  Hegan  about  putting  stone  on  the  lot,  defend- 
ant finally  agreed  on  leasing  the  lot  from  Hegan  by  the  year 
for  piling  building  stone,  the  rent  not  agreed  on.  Hegan  said 
he  had  some  work  to  do,  and  in  doing  that  work  for  him  we 
could  easily  arrange ;  he  said  he  did  not  intend  building  for  a 
year  or  two.  The  agreement  between  Hegan  and  defendant 
was  that  he  should  not  take  the  lot  for  less  than  a  year :  de- 
fendant had  it  by  the  year :  Hegan  agreed  to  let  him  ha^e  it 
by  the  year :  defendant  said  he  would  not  take  it  for  less  than 
a  year.  Defendant  did  not  say  he  would  give  it  up  to  him 
when  he  wanted  it :  no  particular  date  for  commencing  the 
year.  Defendant  may  have  had  a  few  loads  of  stone  on  the 
lot  in  March,  1878 ;  (he  previously  stated  that  about  March, 
1878,  he  came  into  possession  of  the  lot).  The  deed  in  evidence 
was  dated  10th  April,  1879.  H^an,  he  says,  gave  him  ozclu- 
sive  use  of  the  lot :  word  lease  was  mentioned :  he  went  into 
possession  immediately  and  put  up  a  fence  in  March,  1878. 

Nonsuit  moved  for  upon  the  following  grounds : — 

let.  The  action  should  not  have  been  brought  in  this  courts 
the  title  to  land  being  brought  into  question. 

2nd.  That  defenduxt  was  tenant  from  year  to  year  to  H^an 
and  no  notice  to  quit  -ms  given  either  by  H^gan  or  Armstrong. 

3rd.  Thtttfevon  If  the  holding  of  defencJflAt  was  for  a  year 
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I8g2.  certain  which  had  expired,  plaintiffs  could  not  maintain  trespass 
Armstrong  against  him  without  actual  entry  and  demand  of  possession. 
McGouRTY.  ^^  ^^  agreed  at  the  trial  that  the  jury  might  assess  the 
damages,  and  verdict  be  entered  for  plaintiffs,  with  leave  re- 
served to  defendant  to  move  to  set  aside  the  verdict  and  enter 
a  nonsuit  or  verdict  for  defendant,  should  the  judge  be  of  opin- 
ion that  the  action  was  not  warranted  under  the  evidence. 

The  title  of  the  plaintiffs  was  not  disputed.  The  proper 
question  for  decision  was  as  to  the  nature  of  the  defendant  s 
holding  under  Hegan  and  its  termination.  Defendant  con- 
tended he  held  by  the  year,  the  tenancy  commencing  in  March, 
A.  D.  1878.  In  such  case  the  first  year  would  have  expired, 
and  the  second  year  entered  upon  and  having  been  so  entered 
on  would  continue  until  the  expiration  of  such  second  year ;  or 
it  may  have  been  matter  for  the  jury  to  determine  if  the  ten- 
ancy was  continued  after  the  first  year;  if  the  tenancy  was  not 
continued  for  a  year  the  defendant  would  be  tenant  at  will. 
The  plaintiffs'  contention  was  that  the  occupation  was  always 
at  will  only,  and  there  was  ample  evidence  to  support  either 
position. 

If  the  tenancy  was  one  at  will,  inasmuch  as  the  defendant 
claimed  to  hold  by  the  year,  would  it  not  amount  to  a  denial 
or  repudiation  of  the  tenancy  at  will,  and  therefore  notice  to 
quit,«or  demand  of  possession,  or  other  determination  of  the 
will  would  be  unnecessary,  as  in  a  case  of  tenancy  from  year 
to  year,  the  party  claiming  the  fee  or  denying  the  landlord  s 
title.  See  Doe  dem.  Orvhh  v.  Grubb^  Would  not  the  regis- 
tered deed  to  Mrs.  Armstrong  from  Hegan  detennine  the  will  ? 
In  case  of  tenancy  at  will  a  feoffment  with  livery  of  seizin 
made  on  the  land  determines  the  tenancy  at  will,  though  the 
tenant  is  not  present  nor  assenting  to  the  feoffment ;  and  the 
feoffee  may  maintain  trespass  against  the  tenant  at  will.  Bcdl 
v.  CvUimore;''  1  Gale,  9G;  5  Tyr.  753. 

Per  Lord  Abinger  in  Ball  v.  CuUinwrc : — "  The  general  rule 
of  law  that  any  act  done  upon  the  land  by  the  lessor  in  asser- 
tion of  his  title  to  the  possession  determines  the  will  is  a  suffi- 
cient groimd  for  us  to  say  that  this  feoffment  and  livery  of 
seizin  did  determine  it."    Parke,  B.  (page  124): — ^*'I  am  clearly 

IIOR  AC.  81<L  32  C.  M.  at  a  120. 
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of  opinion  that  the  entry  on  the  land  to  make  liveiy  of  seizin        1882. 
determined  the  will.    Any  act  of  that  kind  determines  the  will    Armstrong 
whether  the  tenant  knows  it  or  not."     Under  our  Act  the  re-^  McGourty. 
gistering  of  the  deed  does  away  with  the  necessity  of  livery  of 
seizin.     By  Consol.  Stat.  cap.  74,  sec.  12,  every  conveyance 
duly  acknowledged  and  registered  shall  be  effectual  for  the 
transfening  of  tHe  land  therein  described  and  the  possession 
thereof  according  to  the  intent  of  such  conveyance,  without 
livery  of  seizin  or  any  other  act.     If  the  holding  was  a  tenancy 
at  will,  in  this  case,  the  question  is  not  whether  there  was  a 
notice  to  quit,  but  was  there  such  an  act  as  determined  the 
will. 

But  if  demand  of  possession  was  necessary,  was  it  not  given  ? 
The  husband  plaintiff  in  his  evidence  says  he  was  acting  for 
Mrs.  Armstrong  in  the  purchase ;  the  object  was  to  excavate  to 
build ;  he  told  defendant  he  had  purchased  the  lot,  and  there 
was  a  quantity  of  stone  on  it  belonging  to  defendant  which 
plaintiff  would  like  him  to  remove,  and  defendant  promised  to 
commence  removing  the  following  Friday.  Defendant  did  not 
begin  to  remove  the  stone  on  Friday ;  he  might  have  taken 
away  a  load  or  two.  Plaintiff  called  to  see  him  again,  and  de- 
fendant said  he  was  disappointed,  but  that  a  Mr.  Sweeny  had 
a  bam  to  build  and  he  would  require  stone  for  it,  and  he  would 
begin  on  Monday  (this  would  be  some  Monday  after  the  Friday 
first  named)  to  haul  over  to  it,  and  would  put  them  through 
quickly. 

Defendant  in  his  evidence  says  he  was  not  notified  by  Mr. 
Hegan,  or  by  anybody,  to  give  up  possession;  and  immediately 
after  he  says  he  got  a  written  notice  to  remove  the  stone  shortly 
before  the  suit  was  commenced.  Would  not  this  be  sufficient 
to  determine  tenancy  at  will  ?  He  saw  Armstrong  three  times. 
The  first  time  he  told  him  he  had  leased  the  lot  from  Hegan ; 
the  second  time  he  talked  sharp,  and  gave  defendant  two  or 
three  days  to  remove  the  stone.  Defendant  told  him  he  did 
not  consider  himself  bound,  as  he  had  a  lease  from  Hegan  and 
legal  possession.  The  third  time  he  told  Armstrong  to  carry 
out  his  threat.'  This  was  after  he  had  received  the  notice  and 
before  suit  The  first  time  Armstrong  spoke  to  him  he  did  not 
know  him  as  the  owner.    Still,  on  cross-examination,  he  says 


38  FASTER  TERM,  XLV.  VICTORIA. 

1882.  the  first  time  Armstrong  spoke  to  him  he  told  him  he  was  the 
Armstrong  owner  of  the  lot.  Defendant  may  have  told  him  he  would  re- 
McGouR-n-  *^^ove  the  stone  to  humour  him.  He  says  he  is  still  in  possession 
and  has  i-eceived  no  notice  to  quit  from  any  one.  (Though  no 
notice  to  quit,  may  the  tenancy  at  will  not  have  been  deter- 
mined ?)  He  says  the  second  time  Armstrong  spoke  to  him,  he 
thinks  he  and  Armstrong  went  down  to  Sweeny's  to  arrange 
about  the  removal.  These  statements  I  think  furnished  suffi- 
cient evidence  for  the  consideration  of  the  jury  of  termination 
of  the  tenancy  at  will,  if  such  was  the  tenancy,  if  proof  of  ter- 
mination was  necessary  after  the  conveyance  of  the  fee  by 
Hegan,  and  after  the  defendant  claimed  to  hold  by  the  year. 

Now,  were  the  acts  of  the  plaintiff,  John  Armstrong,  suffici- 
ent ?  The  learned  Judge  below  says  there  was  no  evidence 
that  he  entei*ed  upon  the  land  in  the  name  of  his  wife,  or  that 
he  was  acting  on  her  behalf,  or  under  her  authority  and  request, 
with  the  intention  of  taking  possession  for  her  as  owner.  He 
says  he  was  acting  for  Mrs.  Armstrong  in  the  purchase :  the 
purchase  was  for  her,  and  the  deed  was  to  her ;  there  is  no 
evidence  of  his  acting  for  any  one  else,  and  if  the  wife  can 
adopt  the  act  of  her  husband,  she  has  done  so  by  being  a  party 
to  the  action.  But  what  was  thefre  to  prevent  the  husband  s 
acts  in  respect  to  completing  the  title  enuring  to  the  benefit 
of  his  wife,  without  any  declaration  that  he  was  acting  for  his 
wife,  and  necessarily  so.  The  husband  can  occupy  and  use  the 
wife's  estate  as  a  matter  of  legal  right.  The  Married  Woman's 
Act,  Consol.  Stat.,  cap.  72,  declares  that  the  real  and  personal 
property  belonging  to  a  woman  before  or  accruing  after  marri- 
age, except  such  as  may  be  received  from  her  husband  while 
married,  shall  vest  in  her  and  be  owned  by  her  as  her  separate 
property,  and  it  shall  be  exempt  from  seizure  or  responsibility 
in  any  way  for  the  debts  or  liabilities  of  her  husband,  and  shall 
not  be  conveyed,  &c.,  &c.,  during  the  time  she  lives  with  her 
husband,  without  her  consent  testified  in  the  way  pointed  out 
by  the  Act.  In  certain  cases  her  property  may  be  disposed  of 
as  provided  for  in  the  chapter,  as  if  she  were  a  fefme  sole. 
Provision  is  made  in  case  of  desertion  or  abandonment  or  living 
separate  or  apart  from  her  husband,  by  sects.  2  and  3.  By  sec. 
4,  the  husband  of  any  married  woman  abandoned  or  deserted 
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by  her  husband,  or  living  separate  and  apart  from  her  husband        ^^ 
as  aforesaid,  or  being  compelled  to  support  herself,  shall  not    Akmstrono 
acquire  property,  or  enjoy  any  estate,  right,  title  or  interest,    mcGoubty. 
either  at  law  or  in  equity  of  in  or  to  any  property,  real  or  per- 
sonal, of  any  such  married  woman.     No  case  of  abandonment, 
desertion,  or  living  apart  from  her  husband  or  being  compelled 
to  support  herself  is  suggested.     Then  so  far  as  the  Married 
Woman's  Act  is  concerned,  the  husband  as  respects  this  action, 
has  as  much  right  as  he  had  before  the  Married  Woman's  Act 

over  the  wife's  property.  No  doubt  he  cannot  sell  or  encum- 
ber it  without  his  wife  joining  in  the  deed,  and  it  is  not  liable 

for  his  debts  or  liabilities.  It  appears  to  me  the  acts  of  the 
husband  are  effectual  towards  perfecting  the  wife's  estate,  and 
will  enure  to  that  effect.  Again,  the  learaed  Judge  says,  no 
evidence  is  given  whether  it  was  before  or  after  the  deed  was 
registered  that  John  Armstrong,  as  he  says,  went  into  posses- 
sion. The  evidence  I  think,  clearly  shews  exercising  a  control 
of  the  property  after  the  registering  of  the  deed.  The  deed  is 
dated  10th  April,  1879 :  this  was  Thursday  in  the  week.  John 
Armstrong  in  his  evidence  says,  when  he  requested  defendant 
to  remove  the  stone  he  promised  to  commence  on  the  following 
Friday.  This  would  not  likely  be  the  next  day  after  the  date 
of  the  deed,  which  was  a  Friday.  If  it  had  been,  the  evidence 
would  in  all  reasonable  probability  have  been,  "  he  promised 
to  commence  the  following  day,"  and  not  the  next  Friday.  He 
did  not,  Armstrong  say^,  commence  the  removal  as  promised, 
and  subsequently  to  the  promised  Friday,  which  if  not  the  next 
day  after  the  date  of  the  deed  would  be  three  days  after  regis- 
tering the  deed,  he  went  with  the  plaintiff  to  Sweeny  and 
promised  again  to  remove  the  stone.  All  this  was  after  the 
Friday  the  defendant  promised  to  commence  the  removal. 
Now  if  the  Friday  he  promised  to  commence  the  removal  was 
not  the  next  day  after  the  date  of  the  deed,  the  deed  would  be 
recorded  before  what  took  place  after  the  Friday,  as  it  was 
recorded  on  15th  April,  1879,  which  was  the  Tuesday  before 
the  Friday  week  after  the  date  of  the  deed — the  date  being  a 
Thursday.  I  cannot  see  the  applicability  of  Merritt  v.  Quin- 
tan, quoted  by  the  learned  Judge,  to  the  present  case.  There 
an  entry  was  proved,  but  the  plaintiff  failed  in  proving  title  to 
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^^^'  the  land  entered  upon — here  the  title  was  admitted.  In  Patii- 
Akmstrono  son  V.  Thigley,^  marginal  note  is  an  unregistered  deed  of 
McGouRTY.  ^^"^^^  transfei*s  no  property  to  the  releasee,  and  gives  no  right 
to  enter  on  the  land — as  between  the  grantor  and  the  grantee 
the  registry  of  a  deed  transfers  the  title  and  possession  by  rela- 
tion from  the  delivery  of  the  deed,  but  it  will  not  affect  the 
intermediate  rights  of  third  parties  not  privy  to  the  deed.  In 
trespass  qxi.  cL  /regit,  on  the  31st  July,  plaintiff  proved  posses- 
sion only ;  defendant  justified  as  owner  of  the  land  under  a  deed 
dated  15th  July,  but  not  registered  till  the  1st  August.  Held, 
That  as  against  the  plaintiff  the  defendant  had  not  title  by 
relation  from  the  date  of  the  deed.  In  the  judgment  (page  o57), 
as  between  grantor  and  grantee  there  can  be  no  doubt  that 
when  the  deed  was  registered  it  would  by  relation  transfer  the 
land  and  the  possession  thereof  from  the  date  or  delivery  of 
the  deed.  At  the  time  when  the  defendant  entered  on  the 
land,  viz.,  31st  July,  the  plaintiff  had  a  possession  which  was  a 
superior  title  to  any  with  which  the  defendant  was  on  that 
day  vested,  and  it  would  seem  unreasonable  that  by  a  subse- 
quent proceeding  on  the  part  of  the  defendant,  he  could  estab- 
lish a  previous  title  as  against  the  plaintiff,  who  was  an  utter 
stranger  to  any  of  the  dealing  between  the  defendant  and  the 
owner  of  the  land,  and  whose  only  care  or  duty  would  have 
been  to  ascertain  whether  on  31st  July  the  defendant  had  any 
right  to  enter  on  the  land — which  on  that  day  he  clearly  had 
not  by  any  title  in  himself,  and  at  page  558  such  a  deed  with- 
out livery  of  seizin  or  registry  transferred  no  possessory  right, 
and  therefore  gave  no  right  to  enter  on  the  plaintiff's  possession, 
and  is  no  justification  for  such  entry. 

It  seems  unnecessary  to  discuss  whether  or  no  (as  to  the 
defendant  being  a  tenant  of  Hegan  who  made  the  deed  to  Mi-s. 
Armstrong),  the  registry  of  the  deed  would  not  affect  him  by 
relation  to  date  of  the  deed— even  so,  no  doubt  he  could  defend 
whatever  rights  he  had  as  tenant  to  Hegan,  but  could  he  repu- 
diate or  dispute  the  title  of  either  Hegan  or  his  transferee  ? 

Supposifag  actual  entry  to  have  been  necessarj-.  Armstrong 
says  he  went  into  possession  of  the  lot  after  buying  it.  No 
objection  was  offered  to  this  evidence,  and  no  question  w^as 
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asked  as  to  the  nature  or  character  of  the  possession  spoken  of  ^882. 
after  the  defendant  telling  Armstrong  he  would  begin  on  Mon-  Armstrono 
day  to  haul  over  to  Sweeny's.  Armstrong  says  he  was  there  M<<;orBTY. 
afterwards  and  defendant  had  not  hauled  any  away.  Where 
wa=5  he  afterwards?  Would  it  not  be  on  the  lot?  At  all 
events,  was  it  not  evidence  for  the  jury  that  it  was  on  the  lot  ? 
As  to  the  plaintiff  s  entry  on  the  lot,  he  says  he  went  into  pos- 
session of  the  lot  after  buying.  The  learned  Judge  says  the 
character  of  the  possession  was  not  proved,  nor  do  I  think  it 
was  necessary  to  prove  it.  The  fact  of  going  into  possession, 
and  that  after  the  registry  of  the  deed,  as  I  glean  from  the 
evidence,  at  all  events,  was  evidence  for  the  jury  that  it  was 
after  the  registry.  If  the  defendant  disputed  the  fact  and 
wished  to  ascertain  the  particular  acts  of  possession,  he  should 
have  examined  the  plaintiff,  and  have  him  state  what  acts  con- 
stituted his  possession.  It  would  seem  strange  if  the  defendant 
should  allow  the  plaintiff,  without  objection,  to  state  that  he 
went  into  possession  after  the  purchase  and  not  asking  a  ques- 
tion as  to  the  nature  of  the  possession,  and  still  be  entitled  to 
a  nonsuit  because  the  particular  acts  constituting  the  possession 
were  not  proved. 

The  entry  can  be  made  adversely  to  the  party  in  possession  : 
Merritt  v.  Q^inton^  It  is  true  that  he  who  has  a  right  to  land 
may,  by  entering  thereupon  with  an  intent  to  take  possession, 
acquire  by  such  entry  the  lawful  possession  although  another 
person  may  be  in  actual  possession  of  the  land  at  the  time,  and 
the  rightful  owner  having  thus  entered  may  maintain  trespass 
even  against  the  person  thus  in  possession  at  the  time  of  his 
entry,  should  such  person  wrongfully  continue  on  the  land : 
citing  Buichei'  v.  Butcher;^  Argent  v.  Durant ;^  Taunton  v. 
Costar;*'  Tiirnei*  v.  Meymott^  Here  the  defendant  recog- 
nized the  plaintiffs'  right  to  discontinue  the  defendant's  posses- 
sion. He  promised  more  than  once  to  remove  the  stone — at 
least  there  is  evidence  of  it.  All  this  was  for  the  jury;  but 
with  such  evidence,  the  plaintiffs  could  scarcely  be  properly 
nonsuited.  As  to  the  necessity  of  the  acts  of  possession  being 
proved,  Gidney  v.  Bates^  is  cited  by  the  Judge  below.    I  do 
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1882.  not  understand  that  case  as  deciding  the  specific  acts  of  pos- 
Akmj^trono  session  must  be  proved.  My  reading  of  it  is  that  the  specific 
Mc<fOURiT  ^^^  ^  proved  in  that  case  did  not  constitute  such  a  possession 
as  would  enable  the  plaintiff  to  recover — a  very  different  case 
from  the  present,  where  the  plaintiff  proves  he  actually  went 
into  possession  after  purchasing,  not  a  word  being  said  as  to 
what  the  acts  of  possession  were.  No  objection  to  the  evi- 
dence, and  subsequently  we  find  the  defendant  promising  to 
immediately  remove  the  stone,  so  the  plaintiffs  could  build  on 
the  lot.  Whatever  view  the  jury  might  have  taken  of  the 
evidence,  I  think  the  plaintiffs*  position  was  such  as  to  save 
them  from  being  nonsuited.  I  am  of  opinion  that  the  plain- 
tiffs' title  was  proved.  If  the  tenancy  was  at  will,  the  defend- 
ant claiming  it  to  be  from  year  to  3'ear,  rendered  a  demand 
of  possession  or  notice  unnecessary ;  but  if  it  was  necessary, 
there  was  sufficient  evidence  of  its  determination  for  the  jurj', 
and  if  an  actual  entry  was  necessaiy  there  was  evidence  of 
such  entry  for  the  jury.  All  these  mattei-s  should,  I  think, 
have  been  left  to  the  jury,  as  also  if  the  tenancy  was  by  the 
year,  and  if  the  defendant  was  recognized  as  tenant  after  the 
expiration  of  firet  year,  which,  if  found  in  the  affirmative, 
would  entitle  the  defendant  to  a  verdict ;  in  fact,  I  think  the 
cause  under  the  evidence  could  not  be  properly  tried  without 
these  matters  being  submitted  to  a  jury.  What  the  finding 
may  have  been,  1  do  not  presume  to  conjecture. 

The  learned  Judge  below  held  he  had  jurisdiction  and  ordered 
a  nonsuit  solely  upon  the  ground  that  the  plaintiffs  were  not 
entitled  to  recover,  as  it  was  necessary  to  prove  an  actual  entry 
before  action.  He  mentioned  Litchfield  v.  Ready^  as  support- 
ing his  position.  At  page  944,  Parke,  B.,  says,  "  Indeed  it  is 
common  learning  that  an  action  of  trespass  cannot  be  main- 
tained without  an  actual  possession  by  entry  on  the  land."  I 
have  already  endeavoured  to  show  that  there  was  evidence  of 
an  entry,  if  such  evidence  was  necessary,  but  I  am  of  opinion 
that  under  our  Statute,  in  case  of  a  registered  deed,  entry  is 
not  necessary  to  entitle  plaintiff*  to  maintain  trespass. 

Under  the  Act  10  Vic,  cap.  42,  sec.  11,  Acts  1847,  page  35, 
all  conveyances  duly  proved  and  registered  shall  be,  and  shall 
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be  deemed  and  taken  to  be  good,  effectual  and  available  for  the        1S82. 
passing  and  transferring  the  estate  and  possession  of  such  lands,    Akmstrono 
tenements  and  hereditaments  according  to  the  intents,  uses  and    mcGodety. 
purposes  in  such  conveyance  or  instrument  expressed  without 
livery  of  seizin  or  any  other  act  or  deed  or  form  or  ceremony 
whatever.    Rev.  Stat.  cap.  3,  sec.  10,  page  287 — every  convey- 
ance duly  acknowledged  or  proved  and  registered  shall  be 
effectual  for  the  transfemng  of  the  lands  therein  described  and 
the  possession  thereof  according  to  the  intent  of  such  convey- 
ance without  livery  of  seizin  or  any  other  act.     And  by  Consol. 
Stat.  cap.  74,  page  691,  sec.  12,  every  conveyance  duly  acknow- 
ledged or  proved  and  registered  shall  be  effectual  for  the  trans- 
ferring of   the  lands  therein  described   and  the  possession 
thereof  according  to  the  intent  of  such  conveyance  without 
livery  of  seizin  or  any  other  act. 

Thus  far  I  should  be  of  opinion  that  the  nonsuit  ordered 
should  under  the  terms  of  agi*eement  be  set  aside  and  the  ver- 
dict for  plaintiffs  on  the  trial  for  SlO  be  restored.  This,  if  the 
only  question,  would  I  think  entitle  the  plaintiffs  to  the  costs 
of  the  appeal.  But  I  am  also  of  opinion  that  the  title  to  the 
land  so  came  in  question  as  to  oust  the  jurisdiction  of  the 
Court  below. 

No  doubt  it  was  for  the  County  Court  Judge  on  the  trial  to 
decide  whether  or  no  the  title  to  land  did  come  in  question ; 
but  if  he  decides  that  title  did  not  come  in  dispute  and  the 
Superior  Court  is  satisfied  that  title  did  come  in  dispute  a  pro- 
hibition will  issue  against  him:  Thomson  v.  Ingham;^  Lilley  v. 
Harvey,^ 

The  learned  Judge  below  says,  "the  question  raised  as  to  the 
extent  or  determination  of  such  tenancy  was  clearly  one  for 
the  Court  to  determine."  Scarcely  so  where  each  party  set  up 
and  proved  a  different  tenancy,  one  a  tenancy  at  will,  the  other 
one  from  year  to  year.  The  conclusion  would  then  be  for  the 
jury  on  the  evidence  under  proper  direction. 

A  party  sued  in  a  County  Court  for  rent  and  double  value 
cannot  oust  the  Court  of  jurisdiction  by  alleging  title  in  the 
premises  himself  if  it  is  proved  that  he  has  admitted  him- 
aelf  to  have  been  tenant  to  the  plaintiff  at  the  times  when 
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l^-«  the  rent  accrued  and  from  which  the  holding  over  commenced : 

^  Armstrong  Wickham  v.  Lee,^  a  very  different  case  from  the  present  one. 
McGouRTY.  ^  most  material  question  here  is  whether  the  tenancy  was  a 
yearly  one  or  a  tenancy  at  will ;  then  follows  whether  it  has 
been  determined  or  not.  Chew  v.  Holroyd  et  aL,'  on  the  trial 
of  a  plaint  for  trespass  committed  by  breaking  the  doora  of 
certain  rooms  in  a  cottage  of  the  plaintiff.  The  plaintiff's  case 
was  that  he  had  let  the  defendant  a  portion  only  of  the  cottage, 
and  had  reserved  to  himself  the  rooms  in  which  the  trespass 
was  committed.  The  defendants  case  was  that  the  plaintiff 
had  let  him  the  whole  of  the  cottage.  Held,  that  title  to  a 
corporeal  hereditament  was  in  dispute  under  the  58  sec.  of  the 
9  and  10  Vic.  cap.  95,  and  that  the  County  Court  had  no  juris- 
diction of  the  plaint ;  so  in  the  present  case  the  question  of 
tenancy  at  will  or  from  year  to  year  had  to  be  disposed  of, 
together  with  its  somewhat  complicated  surroundings,  not 
among  the  least  its  termination — whatever  the  nature  of  the 
tenancy.  In  Sloan  v.  Davis,^  at  page  954,  in  the  judgment  of 
/the  Court  the  words  are  not  "where  the  freehold  shall  come  in 
question"  but  "where  the  title  to  land  shall  in  any  wise  come 
in  question,"  our  County  Court  Act  says  "where  the  title  to 
land  is  brought  in  question."  At  page  595,  of  Sloan  v.  Davis, 
"we  think  it  will  be  fairly  carrj'ing  out  the  spirit  and  policy  of 
the  exception  in  the  Act  of  Assembly  to  undei-stand  by  'title 
to  lands'  any  interest  claimed  in  or  right  to  the  use  of  any 
\  lands." 

The  County  Court  Judge  evidently  claimed  jurisdiction  by 
reason  of  the  tenancy.  If  he  was  deciding  where  a  matter  of 
tenancy  created  an  estoppel  there  might  be  some  reason  for  the 
claim  of  jurisdiction,  under  Wickham  v.  Lee.  Notwithstanding 
Chetv  v.  Holroyd  et  al,,  seems  so  far  as  applicable  to  the  present 
to  shew  pretty  plainly  there  was  a  want  of  jurisdiction,  the 
case,  however,  was  not  decided  on  any  matter  of  tenancy. 
A  mther  nice  question  of  law  relating  to  the  title  to  lands  was 
decided  in  the  Court  below  and  the  case  turned  upon  it,  quite 
irrespective  of  any  question  of  tenancy,  and  without  the 
slightest  reference  to  tenancy.  The  learned  Judge  below  seems 
to  have  claimed  that  because  there  was  a  question  of  tenancy, 
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this  gave  him  a  jurisdiction  over  the  cause  by  virtue  of  which        ^882. 
he  was  entitled  to  decide  the  right  to  the  land,  the  title  to  it,    Armotroixq 
outside  of  and  quite  irrespective  of  any  matter  of  tenancy,  and    McGoubty 
he  has  decided  the  case  in  this  way.     I  think  he  was  in  error, 
and  this  appeal  should,  I  think,  be  sustained. 

When  the  matter  of  jurisdiction  was  suggested  in  the  Court 
below,  the  plaintiff  I  think  should  have  stopped  and  asked 
that  the  case  should  have  been  transferred  to  the  Supreme 
Court  under  sec.  45  of  cap.  51,  Consol.  Statutes,  and  should  not 
have  had  a  verdict  entered  for  him.  On  the  other  hand,  when 
the  verdict  was  entered  for  the  plaintilSs  the  defendant  should 
not  have  sought  for  and  obtained  a  nonsuit  to  be  .entered  upon 
untenable  grounds.  Both  parties  I  think  have  failed  to  follow 
what  I  think  was  the  correct  course.  The  nonsuit  I  think 
cannot  be  sustained,  and  the  cause  should  be  remitted  to  the 
Court  below,  that  tne  learned  Judge  may  make  an  order  under 
the  section  of  the  Consol.  Statutes  I  have  mentioned  to  trans- 
fer the  cause  to  the  Supreme  Court,  and  I  think  the  costs  of 
appeal  should  not  be  allowed  to  either  party. 

Weldon,  J.,  concurred. 

Palmer,  J.  The  facts  are  as  stated  by  my  brother  Wetmore, 
and  I  think  the  title  to  land  was  in  question,  and  the  County 
Court  had  no  jurisdiction,  and  consequently  the  Judge  should 
have  transferred  the  cause  to  this  court  under  the  45th  sec  of 
chap.  51,  Consol.  Stat,  and  not  have  nonsuited  the  plaintiffs. 
The  6th  sec  of  the  County  Court  Act  enacts:  That  the  said  court 
shall  not  have  cognizance  of  any  action  where  the  title  to  land 
is  brought  in  question.  By  chap.  118,  sec.  14,  the  word  "land" 
wherever  it  occurs  in  the  Consol.  Statutes,  is  defined  to  mean 
"all  rights  to  houses,  lands,  tenements,  and  hereditaments." 
Was  any  right  in  any  land  brought  in  question  ?  For  if  it 
was,  by  the  plain  words  of  the  Statute  the  court  had  no  juris- 
diction. Then  what  was  the  question  in  dispute  in  the  court 
below  ?  Mr.  Justice  Wetmore  has  most  minutely,  correctly  and 
ably  evolved  from  the  return  this  question,  and  it  is  whether 
the  defendant  was  tenant  at  will  to  Hegan,  or  such  tenant  from 
year  to  year.  In  other  words,  were  the  defendant  s  estate  and 
right  in  the  land  only  during  the  will  of  Hegan,  or  had  he  the 
term  and  right  of  possession  for  one  whole  year  at  least  ?    And 
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_JS82^ that  question  is,  what  the  court  must  try  and  decide  in  order 

Armstronu  rightly  to  determine  the  case.  Surely  if  ever  there  was  a  case 
McGocRTY.  ^^  which  the  right  to  the  land  at  the  time  of  the  trespass  was 
brought  in  question  this  is  the  case  ;  the  whole  question  being 
who  then  had  the  title  to  the  land.  If  the  tenancy  was  at 
will  it  would  belong  to  the  plaintiffs ;  if  the  tenancy  was  from 
year  to  year  the  defendant  had  the  title  and  the  action  would 
not  lie.  This  principle  does  not  conflict  with  the  rule  of  law 
that  a  tenant  cannot  dispute  his  landlord  s  title.  That  rule 
prevents  a  tenant  while  in  possession  or  having  occupied  under  a 
demise  from  disputing  the  right  of  his  landlord  so  to  demise,  but 
it  in  no  way  Jiindei^s  a  tenant  from  asserting  any  right  that  lie 
may  have  acquired  from  his  landlord,  and  in  this  case  it  would 
not  prevent  the  defendant  from  asserting  that  he  had  a  lease 
from  the  landlord  from  year  to  year,  and  by  virtue  of  such 
demise  he  acquired  a  title  for  the  time  claimed,  and  that  his 
landlord  s  right  during  that  time  was  displaced,  and  the  trial 
of  this  question  must  be  the  trial  of  a  title  'pvo  tanio.  The 
point  was  decided  in  CIcew  v.  Ilolrot/dy^  which  was  a  case 
between  landlord  and  tenant.  The  question  was  whether  the 
plaintiff  had  let  the  premises  to  the  defendant  or  not,  and  the 
court  decided  that  this  brought  the  title  in  question.  See  Sloan 
v.  Davis  ;'^  Regina  v.  Harshvian.^  I  therefore  think  the  ap- 
peal should  be  allowed,  and  all  proceedings  after  the  objection 
taken  remitted  to  the  County  Court  to  make  the  order  under 
the  45th  section.  But  as  both  parties  have  been  partially 
wrong  there  should  be  no  costs  of  appeal. 

I  give  no  opinion  on  any  of  the  other  questions  discussed. 

King,  J.,  concurred. 

Duff,  J.  This  is  an  action  of  trespass  for  breaking  and 
entering  the  close  of  the  female  appellant,  and  encumbering  it 
with  a  quantity  of  stone. 

The  locus  in  quo  had  formerly  been  the  property  of  one 
James  Hegan,  against  whom  an  attachment,  under  "The  In- 
solvent Act  of  1875,"  was  issued  on  14th  November  1878. 
Ezekiel  McLeod  was  duly  appointed  creditors*  assignee  of 
Hegan's  estate,  and  by  deed  dated  10th  April,  1879,  conveyed 
the  land  in  question  to  Mrs.  Armstrong.  The  deed  was  duly 
registered  on  the  county  records  on  15th  April,  1879. 

18 Exch.  249.  S2AlltuGg8.  nPugTm 
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On  the  part  of  the  appellants — the  plaintiffs  below — it  was  1882. 


proved  that  at  the  time  of  the  purchase  of  it  by  Mrs.  Arm-  Akmstrono 
strong  the  lot  was  encumbered  with  a  quantity  of  building  McGourty. 
stone  which  Hegan  had  permitted  the  respondent  to  place  on 
it  until  he  should  want  to  build  on  it  or  use  it  himself.  Mr. 
Armstrong  testified  to  his  having  requested  McGourty  on 
several  occasions  to  remove  the  stone ;  to  the  latter  having 
promised  to  do  so,  and  to  his  never  having  made  a  claim  to 
retain  possession  of  it ;  and  he  said  on  his  examination,  *' Imme- 
diately after  I  purchased  the  lot  I  went  into  possession  of  it." 

On  the  other  hand,  the  respondent's  case  was  that,  in  January 
1878,  having  to  excavate  stone  from  Union  street,  he  required 
a  place  of  deposit  for  the  stone  which  he  should  so  excavate ; 
and  he  applied  to  Hegan  for  the  use  of  his  lot  for  that  purpose. 
And,  after  several  conversations,  it  was  finally  understood 
between  them,  that  the  respondent  should  have  a  lease  of  it  by 
the  year.  He  testified  that  he  was  to  have  a  lease  of  it  for 
not  less  than  a  year ;  but  he  admitted  that  no  specific  time  was 
agreed  upon,  at  which  the  lease  should  commence,  or  when  it 
should  terminate ;  nor  was  any  specific  sum  named  as  rent  in 
respect  thereof.  He  said  that  he  went  into  possession  of  the 
lot  immediately  afterwards,  that  he  fenced  it  in  March  1878 ; 
and  that  he  still  remained  in  possession  of  it.  Th6re  was  no 
evidence  of  any  rent  ever  having  been  paid  for  it ;  and  it  may 
fairly  be  inferred  from  McGourty's  own  evidence,  that  he  never 
paid  any. 

By  consent,  a  verdict  was  taken  on  the  trial  for  SIO  damages, 
with  leave  to  move  to  enter  a  nonsuit;  and,  upon  motion 
subsequently  made.  Judge  Watters  ordered  a  nonsuit,  on  the 
ground  that  an  actual  entry  must  be  made  upon  the  land  be- 
fore trespass  can  be  maintained  in  respect  of  it;  and  that  there 
was  not  any  evidence  for  the  jury  of  such  an  entry  having 
been  made  in  this  case  by  or  on  behalf  of  the  female  appellant. 

This  order  is  appealed  from  by  the  plaintiffs  below.  And 
they  contend  that  the  learned  Judge  should  not  have  nonsuited, 
but  should  have  transferred  the  cause  to  the  Court,  under 
Consol.  Stat.  cap.  51,  sec.  45,  because  the  title  to  land  was  in 
question,  and  the  County  Court  had  no  jurisdiction. 

Whether  the  title  to  land  was  really  in  dispute  or  not,  was  a 


48  EASTER  TERM,  XLV.  VICTORIA* 

^^>'  question  which  the  Judge  of  the  County  Couii  had  to  decide, 
Armstrong  in  the  first  instance,  subject  to  his  decision  being  afterwards 
McGorRT\'.  reviewed  by  this  Court  on  appeal :  Lilleyw,  Harvey  ;^  Thomp- 
son V.  Ingluim.'^  To  oust  the  jurisdiction  of  the  County  Court 
it  is  not  enough  that  one  of  the  parties  to  the  action  inei'cly 
claims  a  right ;  it  must  be  a  claim  of  such  a  right  as  the  law 
will  recognize  as  capable  of  being  sustained  by  proof :  Lloyd 
V.  Jones,^  And  some  evidence  must  be  adduced  to  bring  that 
right  "into  question."  A  mere  pretence  of  disputing  it  will 
not  deprive  the  Court  of  jurisdiction:  Latham  v.  Speddivg ;* 
and  see  per  Ritchie,  C.  J.,  in  Nevera  v.  Duffy,^ 

How  wfius  the  title  to  the  locus  in  quo  in  this  case  in  any 
manner  brought  "into  question"?  The  fee  simple  was  con- 
ceded to  have  been  originally  in  Hegan,  through  whom  both 
parties  claim.  It  was  not  disputed  by  either  that  Hegan  went 
into  insolvency  on  the  14th  November,  1878,  or  that  McLeod 
had  been  appointed  assignee  of  his  estate;  neither  was  it 
denied  that  McLeod,  as  such  assignee,  conveyed  the  fee  to  Mrs. 
Armstrong  by  deed  dated  10th  April,  1879,  or  that  such  deed 
wsls  duly  registered  on  the  15th  of  the  same  month  of  April. 

According  to  the  evidence  in  the  appellants'  case,  McQourty 
never  had  any  right  to  occupy  the  locus  in  quo,  except  as  a 
tenant  at  will.  Vide  Richardson  v.  Langridge  ;^  Doe  deni, 
HuU  V.  Wood.''  And  I  doubt  very  much  if  the  respondent's  own 
testimony  establishes  anything  beyond  that :  Doe  dem.  Tomes 
V.  Chamberlain;^  Braythwayte  v.  Hitchcock,^  If  it  does,  it 
certainly  establishes  a  tenancy  only  for  a  year  from  the  time 
he  took  possession  and  fenced  the  lot  in  March  1878.  And 
after  that  time,  no  rent  having  been  paid,  nor  any  new  agree- 
ment having  been  entered  into,  the  respondent  remained  in 
possession  only  as  a  tenant  at  will :  Brathvxiyte  v.  Hitchcock^ 
(ub.  sup,) ;  Bowman  v.  Avery}  ° 

The  tenancy  at  will  was  determined  by  the  insolvency  of 
Hegan  and  the  conveyance  by  his  assignee  to  Mrs.  Armstrong; 
and  quoad  her  title  it  was  perfect:  Doe  dem,  Davies  v. 
Thomas}^ 
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What  remained  to  be  done  involved  no  question  as  to  the  title  ^^^' 
to  the  property ;  it  related  only  to  the  remedy  which  the  law  Armstbono 
would  afford  her  for  asserting  it.  She  had  one  of  two  courses  ^u<JorRTY. 
to  adopt.  She  might  either  bring  an  action  of  ejectment  to 
recover  possession  of  the  land  itself;  or  she  might  bring  an 
action  of  trespass,  quaro  ehiusinii  f regit,  to  recover  damages. 
But  inasmuch  as  McGourty's  original  entry  was  by  permission 
of  the  owner,  and  tlicrefore  rightful,  certain  preliminary  steps 
were  re([uired  to  bo  taken  before  either  coui-se  was  adopted,  in 
order  to  make  his  possession  wrongful.  Prior  to  bringing  an 
action  of  ejectment,  a  demand  of  possession  was  necessary ;  and 
before  bringing  trespass,  an  actual  entry  was  required.  But 
no  "question"  existed  at  all  as  to  the  "title"  to  the  land.  If 
so,  what  was  the  question  ?  Upon  the  defendant's  own  evi- 
dence, it  is  impossible  to  discover  any  "question"  as  to  the  title. 
Sloan  V.  Dcivls,^  and  Cobrell  v.  Purch/,^  Trinity  Term,  1831, 
are  both  distinguishable  from  this  case.  .  The  latter  arose  under 
the  Trustees  Act,  50  Geo. ."],  c.  17,  (erroneoush-  stated  in  Stevens 
to  have  arisen  un<ler  oG  Geo.  3,  c.  17),  and  the  fonvicr  under  4 
Wm.  4,  c.  45,  the  language  of  which  differs  materially  from  that 
of  the  Consol.  Stat.  c.  51.  But,  irrespective  altogether  of  the 
diffei'ence  in  phraseology  between  the  Acts,  the  facts  show  that 
a  very  important  question  as  to  the  title  to  the  land  was  un- 
questionably involved  in  each.  In  Sloan  v.  Dams,  the  plain- 
tiff was  the  owner  in  fee  of  the  locus  in  quo,  and  had  erected 
a  fence  on  it,  which  the  defendant  broke  down,  claiming  she 
had  a  right  to  do  so,  because  it  was  erected  across  a  highway, 
the  use  of  which  she  required.  "The  evidence,"  said  Carter,  C. 
J.,  in  delivering  the  judgment  of  the  court,  "  would  raise  two 
questions.  Fii-st — Whether  there  had  been  a  dedication  by  the 
owner  of  the  soil ;  and  secondly,  whether  that  was  an  absolute 
or  limited  dedication.  *  *  *  Now  when  the  ([uestion  is 
wliether  the  owner  in  fee  has  a  right  to  the  exclusive  possession 
and  use  of  the  land ;  or  whether  any  other  persons  have  a  right 
to  an  easement  on  the  land  which  entirely  deprives  the  owner 
in  fee  of  all  exclusive  or  beneficial  use  of  it,  seems  to  us  to  be 
a  question  (as  regards  both  parties),  in  some  wise  bringing  the 
title  in  question." 

1 2  AUcn  60Q.  s  2  Stev.  Dig.  802. 
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1882.  No  such  question  arises  here.     Mrs.  Armstrong,  as  soon  as 

Abmstrono   her  deed  was  upon  record,  was  entitled  to  recover  and  retain 
McGouR-n-.   ^^®  exclusive  possession  of  this  land  from  the  respondent  when- 
ever she  demanded  it;  and  she  could  maintain  trespass  qiuire 
clausuiii  fregit  in  respect  of  any  demand  to  it  as  soon  as  she 
chose  to  make  an  actual  entry. 

And  this  brings  me  to  the  ground  on  which  the  learned 
Judge  of  the  County  Court  nonsuited,  and  I  think  properly 
nonsuited  the  appellants.  In  my  opinion  there  was  no  evidence 
of  an  actual  entry  made  by  or  on  behalf  of  Mi-s.  Armstrong 
which  the  learned  Judge  could  properly  leave  to  the  jury. 
^  And  upon  this  point  I  cannot  express  my  own  ideas  better  than 
in  the  language  of  the  learned  Judge  himself : — "  In  Mrrritt  v. 
Quinton,^  it  was  held  that  an  entry  by  a  person  without  title 
on  land  in  the  actual  occupation  of  another,  does  not  give  him 
a  possession  sufficient  to  enable  him  to  maintain  trespass  against 
a  third  person.  Even  the  owner,  though  legally  entitled,  can- 
not maintain  trespass  before  cntiy,  which  must  be  actual  entry  : 
Litchfield  v.  Jieadj/,"  It  must  appear  that  the  plaintiff  was  in 
the  actual  and  immediate  possession:  Harrison  v.  Blaclcburn,'^ 
to  enable  him  to  maintain  an  action  of  trespass  to  land.  (Rose. 
N.  P.  G08)  In  this  case  John  Armstrong  says — *  I  went  into  pos- 
session of  the  land  after  buying  it.*  Now,  what  title  had  John 
Armstrong  ?  In  himself  he  had  none ;  the  deed  was  made  to 
his  wife  alone.  There  is  no  evidence  that  he  entered  upon  the 
land  in  the  name  of  his  wife,  or  acting  on  her  behalf  and  under 
her  authority  and  request,  with  the  intention  of  taking  posses- 
sion for  her  as  owner.  The  only  evidence  is  his  statement,  *  I 
went  into  possession  of  the  lot  after  buying  it.'  In  Pattlsonv. 
Tivgley,*  it  was  held  that  an  unregistered  deed  transfers  no 
property,  and  gives  no  right  to  enter  on  the  land.  There  is  no 
evidence  here,  whether  it  was  before  or  after  the  deed  was  re- 
gistered that  Mr.  John  Armstrong  went  into  possession,  as  he 
says,  of  the  lot.  Neither  have  we  any  evidence  of  the  charac- 
ter of  the  possession  set  up  by  Mr.  Armstrong."  See  Gidney 
v.  Bates'*  on  this  point. 

"Whether  McGourty's  holding  was  a  mere  tenancy  at  will  or 
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for  a  year  certain  which  had  expired,  his  possession  was  not        ^^^' 

that  of  a  wrongdoer.     It  would  be  a  sufficient  possession  against    Armstrokg 
all  but  the  persons  legally  entitled  as  owners  to  the  possession    McGouR-n-. 
of  the  land.     And  it  is  clear  from  the  authorities,  that  even  as 
against  a  wrongdoer,  to  entitle  a  party  to  maintain  trespass, 
there  must  be  an- actual  entiy.'* 

For  these  reasons,  the  learned  Judge  set  aside  the  verdict, 
and  ordered  a  nonsuit  to  be  entered.  I  agree  with  him  in  the 
judgment  which  he  has  given;  and  I  think  therefore  that  this 
Appeal  should  be  dismissed  with  costs. 

Allen,  C.  J.,  took  no  part,  not  having  heard  the  argument. 

Appeal  cdlotued  xoitlumt  costs,  and  tlie 
cause  remitted  to  the  County  Court 
Judge  to  he  by  him  transfei^i^ed  to  the 
Supreme  Court, 


REGINA    v.   RISTEEN.  1882. 


REGINA  V.  BUR1T.  ^prU. 

Canada  Temperance  Act — Proclatnation  declaHng  second  part  of  Act 
in  force — Must  be  put  in  evidence  before  Magistrate — Information. 

JIM,  following  Ex  partt  RuswU^  that  before  a  person  can  be  legally  convicted 
of  seUing  liquor  under  **Thc  Canada  Temperance  Act,  1878,"  it  must  be 
proved  before  the  magistrate  that  the  second  part  of  the  Act  is  in  force,  by 
the  production  of  the  Canada  Oazfite  containing  the  proclamation.  [Palmeii 
and  Kwo,  JJ.,  felt  themselves  bound  by  Ex  parte  Jiussell,  thoush  but  for 
that  case  they  would  have  held  that  the  Court  was  bound  to  take  judicial 
notice  of  the  Act  being  in  force. 

Held,  by  Duff,  J.,  that  the  information  under  the  Act  must  be  taken  before 
two  Justices  although  one  may  sign  the  summons. 

In  these  cases  Rainsford  in  a  former  term  obtained  rules  nisi 
to  quash  convictions  made  under  "The  Canada  Temperance  Act, 
1878,"  on  several  grounds,  the  principal  one  being  that  there 
was  no  proof  before  the  Justice  that  the  second  part  of  the  Act 
was  in  force  in  the  locality  where  the  alleged  oflences  had  been 
committed.  In  the  case  of  The  Queen  v.  BuHt,  there  was  a 
further  objection  that  the  information  was  only  made  before 
one  Justice.    He  referred  on  this  point  to  sec.  103  of  the  Act. 

October  17  and  18.  Lugrin  shewed  cause  in  the  case  of 
The  Queen  v.  Rieteen,  and  Wm.  Wilson  in  that  of  The  Queen  v. 

14  p.  &  B.  630. 
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1S82^ Burtt,  and  contended  that  they  had  a  right  to  produce  to  the 

llEiJiNA      Court  the  proclamation  in  tlie  Canada  Gazette  shewing  the 

RisTKEN.      -^^^  ^^  ^^  "^  force  and  that  the  Court  was  bound  to  take  judicial 

notice  of  its  being  in  force.     They  admitted,  however,  that  if 

Ri:(}iNA       the  Court  were  bound  by  the  decision  in  Ex  parte  Itassell^ 

Buiirr.       they  had  no  case. 

Jiainfifui'cl,  in  support  of  the  rules. 

Car.  adv.  cult. 

The  following  judgments  were  now  delivered. 

WETMOKt:,  J.  In  Kc  parte  Orr  and  Ex  parte  Hewlett'  it  has 
been  decided  tliat  remedy  by  eertiorari  has  been  taken  away 
by  "The  Canada  Temperance  Act  of  1878,"  section  111,  in  all 
cases  where  the  convicting  magistrate  had  jurisdiction.  In 
neither  of  these  cases  was  it  proved  that  the  second  part 
of  the  Act  was  in  force.  Rule  nisi  for  eertiorari  was  granted 
in  Ex  parte  WdltaDi  liasseU;^  where  the  Court  decided  such 
proof  was  necessary  to  give  the  magistrate  jurisdiction.  It 
was  contended  on  the  argument  of  one  or  more  of  the  cases 
that  the  defect  could  not  be  supplied  by  evidence  at  the  hearing. 
I  cannot  find  anything  in  the  Act  to  support  such  a  proposition. 
On  the  authority  of  the  case  cited,  Ex  ^)ar/e  Russell,  I  think 
the  conviction  in  each  case  must  be  quashed. 

Duff,  J.,  (who  being  absent,  his  opinion  was  read  by 
Allen,  C.  J.) 

Un  the  returns  of  the  certioraris  in  these  cases  motions  were 
made  to  quash  the  convictions  returned  to  us,  which  had  been 
made  under  "The  Canada  Temperance  Act,  1878."  The  motions 
were  made  on  a  variety  of  grounds,  but  Ex  parte  Uackett  has 
disposed  of  them  all,  except  the  want  of  jurisdiction. 

In  neither  of  those  cases  was  it  shown  that  the  second  part  of 
"The  Canada  Temperance  Act"  had  been  brought  into  force  in 
the  locality  where  the  alleged  offence  had  been  committed.  In 
Reijina  v.  Burtt  the  objection  to  the  jurisdiction  w^as  two-foW. 
1st,  that  the  second  part  of  the  Act  was  not  shown  to  be  in 
force.  2nd,  that  there  wtis  no  sufficient  information  as  required 
by  the  Act.  By  section  103  it  is  enacted  that  prosecutions 
under  it  may  be  brought,  in  this  Province,  "before  any  police, 
stipendiary  or  sitting  magistrate,  or  commissioner  of  a  Paiisli 
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Court ;  or  before  any  two  justices  of  the  peace,  in  and  for  the 1S82. 

County  in  which  the  offence  was  committed ;"  by  one  of  whom      Re(;ixa 
under  i-ection  105  the  suumions  may  be  signed.  Risteen. 

The  information  in  Jiegina  v.  Biirit  was  made  before  one 
Justice  of  the  Peace  and  was  clearly  insufficient.  IlEcayA 

An  attempt  was  made  to  shew  jurisdiction  on  the  return  of  Burtt. 
the  ceHioravi  by  putting  in  the  Caiuida  Gazette  containing  the 
order  in  council ;  but  I  am  of  opinion  that  it  was  too  late  then. 
The  jurisdiction  of  the  magistrates  ought  to  be  shewn  before 
they  proceed  with  the  inquiry.  I  think  that  the  convictions 
in  both  these  cases  should  be  quashed. 

Weldon,  J.,  concurred. 

King,  J.  I  think  that  where  a  proclamation  of  the  Govenior 
General,  bringing  into  force  a  public  Act  of  Parliament,  is 
bi'ought  to  our  notice  by  the  production  before  us  of  the  Camula 
Gazette  containing  it  (as  was  done  here  on  the  argument),  w^e 
should  take  judicial  notice  of  the  proclamation,  and  should 
refuse  a  writ  to  bring  up  proceedings,  if  the  nonproduction  of 
the  proclamation  before  the  Justice  is  the  only  substantial 
objection  to  the  proceedings  before  him. 

Palmer,  J.  The  authority  upon  which  my  learned  Brothers 
have  decided  these  cases  is  contrary  to  my  own  opinion,  but  I 
feel  myself  bound  by  it.  I  agree  with  the  rest  of  the  Court 
on  the  second  point  that  this  CJourt  has  no  right  to  receive 
evidence. 

Allen,  C.  J.     I  did  not  hear  the  argument  in  these  cases 

and  therefore  take  no  jmrt. 

Rules  absoliUe, 


SHEHYN  V.  MILLIKIN  et  al.  i882. 


Motion  pa])er — Notice  of  motion,  April, 

A  notice  under  Rule  2,  Hilary  Term,  G  Wm.  4,  that  a  rule  hmI  would  be  moved 
for,  is  irregular ;  and  the  Court  will  not  hear  the  motion  though  the  affidavits 
have  been  served,  and  notice  of  motion  given  and  the  cause  entered  on  the 
motion  paper. 

April  12,  1882.  George  F,  Gregory  moved  to  rescind  an 
order  of  Mr.  Justice  Wetmore  setting  aside  proceedings  in  an 
action  on  a  bail  bond.    The  case  bad  been  entered  on  the 
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Shehyn 

MiLUKIN. 


motion  paper  and  notice  of  motion  given  pursuant  to  the  rule 
of  Hilary  Term,  C  Wm.  4  ;  but  the  notice  stated  that  the  plain- 
tiff intended  to  move  for  a  rule  nlsL 

Wetmore,  Q.  C,  objected  to  the  motion  on  that  ground,  and 
contended  that  the  case  was  improperly  on  the  motion  paper. 
Earless  Rules,  G2. 

Allen,  C.  J.  The  notice  is  irregular,  but  I  am  not  prepared 
to  say  at  present  that  it  is  insufficient.  I  think  the  case  might 
be  heard  on  the  merits,  reserving  that  point. 

Weldox,  J.  I  think  it  would  be  a  departure  from  the  rules 
of  Court  if  we  were  to  hear  this  motion.  I  am  not  disposed 
to  do  so. 

Wetmore,  J.  This  notice  states  that  the  plaintiff  intends 
to  move  for  a  rule  nisi;  he  can  only  do  that  the  first  day  or 
the  second  Saturday  in  Term.  I  think  we  should  stand  by 
the  rule  and  refuse  to  hear  the  motion. 

Duff,  J.  I  think  wc  should  refuse  to  hear  the  motion.  I 
am  opposed  to  varying  the  established  practice. 

Palmer,  J.  I  am  not  sure  that  the  notice  is  not  substan- 
tially coiTOct,  as  it  may  mean  that  cause  shall  be  shewn  at  once. 
As  the  affidavits  have  been  served  and  the  notice  ot  motion 
given  as  required  by  the  rule  of  Court,  and  Mr.  Wetmore  must 
have  known  that  the  plaintifTs  attorney  had  made  a  mistake  in 
the  notice  of  motion,  and  that  he  intended  to  move  to  rescind 
Mr.  Justice  Wetmore's  order,  it  is  a  pity  that  the  parties  could 
not  waive  the  irregularity  and  argue  the  case  on  the  merits. 

King,  J.  I  think  the  notice  is  irregular,  and  Mr.  Wetmoi-e 
should  not  be  called  upon  on  this  notice  to  shew  cause  in- 
stanter. 

Allen,  C.  J.  I  gather  from  what  has  been  said,  that  this 
application  cannot  now  be  heard. 

Ajyplication  refused. 
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LYON  V,  BARNES.  April.  - 

CorMKiencement  of  action — JV^m  Frius  Record — Sufficient  proof , 

In  an  action  against  a  Justice  of  the  Peace,  Jfeld^  that  the  statement  of  the 
time  of  issuing  the  summons  contained  in  the  Ni«i  PriuM  record  was  sufficient 
proof  of  the  commencement  of  the  action. 

This  was  an  action  for  false  imprisonment  acrainst  a  Justice 
of  the  Peace.  On  the  trial,  which  took  place  before  Mr.  Justice 
Duff  at  the  King's  Circuit,  the  plaintiff  offered  no  evidence  of 
the  time  of  commencement  of  the  action,  but  relied  upon  the 
statement  in  the  A%8i  Frius  record  as  being  sufficient  proof. 
The  defendants  counsel  moved  for  a  nonsuit  upon  the  ground 
that  there  wsls  no  proof  of  the  commencement  of  the  action 
within  six  months  after  the  cause  of  action  arose,  the  state- 
ment in  the  Nisi  Frius  record  not  being  sufficient.  A  verdict 
was  taken  for  the  plaintiff  with  leave  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Skinner,  Q.  C,  now  moved  accordingly,  and  contended  that 
under  sec.  10,  cap.  90,  Consol.  Stat.,  it  was  necessary  in  actions 
against  Justices  to  give  actual  proof  on  the  trial  of  tlu^  com- 
mencement of  the  action  within  six  months.  In  England  the 
Nis'i  Frius  record  was  accepted  as  proof  of  the  commencement 
of  the  action,  but  that  was  under  a  rule  of  Court. 

Whipple  V.  Mwnley  ;^  Comnierciul  Bank  v.  The  ^tna  Ins. 
Co.^  and  Stark  Ev.  583  were  referred  to. 

Alwardy  contra,  was  not  called  on. 

Allen,  C.  J.     The  Statute,  in  prescribing  the  form  for  the 

Nisi  Frius  record,  has  required  the  time  of  commencement  of 

the  action  to  be  stated.     It  must  have  been  for  some  purpose, 

and  I  think  it  is  not  necessary  to  produce  any  evidence  beyond 

the  record.     The  defendant  could  apply  to  have  it  amended  if 

a  false  date  was  inserted. 

The  rest  of  the  Court  concurring, 

Motion  refused. 

UM.  ftW.  432.  25  All.  441. 
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1882.        WEST,  Appbllant,  v,  THE  TRUSTEES  OF  SCHOOL  DISTRICT 
-Xj;;^^ No.  5,  PARISH  OF  JOHNSTON,  Respondents. 

Injunction — Mandatory — Conunon  Schools  Act — Sfimmary  remedy. 

Heldf  by  Palmer  and  Kino,  JJ.,  on  appeal  from  the  decision  of  the  former, 
made  in  K<|uity,  granting  a  mandatory  injunction  in  this  canse,  that  where  a 
jjcrson  who  has  been  Secretary  to  a  Board  of  School  Trustees,  on  being  dis- 
missed, refuses  to  give  up  the  records  and  other  property  of  the  Corporation, 
the  Court  of  Equity  has  jurisdiction  to  grant  a  mandatory  injunction  to  re- 
strain him  from  retaining  such  property ;  but,  Hehf,  by  \Veij>on  and  Wet- 
more,  JJ.,  that  sec.  92  of  the  Schools  Act  (C-onsol.  Stat.  c.  (>5,)  has  pro- 
vided a  summary  remedy  by  application  to  the  Inspector,  and  that  that 
remedy  should  be  pursued. 

Held,  by  Allen,  C  J.,  that  there  might  be  cases  where  the  remedy  given  by 
sec.  92,  would  be  inadequate,  as  where  a  secretary  of  a  district  had  a  con- 
siderable sum  of  school  money  in  his  possession,  which  he  refused  to  account 
for  or  give  up,  but  as  it  was  by  the  bul  and  not  by  arguments  or  objections 
on  the  motion  for  the  injunction  that  the  right  of  plaintiffs  to  institute  the 
suit  must  depend,  and  as  there  was  no  allegation  in  the  bill  that  the  l3ooks 
and  pai)er8  which  defendant  refused  to  deliver  up  were  of  such  a  character 
and  value  as  to  require  the  interposition  of  a  (/ourt  of  Equity,  or  that  there 
were  special  circumstances  in  tlie  case  requiring  the  interference  of  the 
Court,  ne  thought  the  plaintiffs  sl>ould  have  resorted  to  the  remedy  provided 
by  sec.  92,  and  the  injunction  ought  not  to  have  been  granted. 

The  bill  in  this  case  alleges  that  John  Cble,  Converse  B. 
Parker,  and  Daniel  Stark ey  are  trustees  of  School  District  No. 
5,  in  the  Parish  of  Johnston,  and,  as  such,  are  a  body  corporate 
under  chapter  65  of  the  Consolidated  Statutes.  That  in  Jan'y 
1880,  West  (the  defendant  below)  was  appointed  by  the  trus- 
tees their  secretary,  but  did  not  enter  into  a  bond  as  required 
by  the  Statute.  That  the  plaintiffs  becoming  dissatisfied  with 
West,  as  secretary,  on  the  19th  June  1880,  by  a  majority  vote, 
passed  an  order  dismissing  him  from  the  office  of  secretary. 
That  he  was  notified  of  his  dismissal,  and  was  requested  to 
deliver  up  to  Robert  Hughes,  the  new  secretary,  all  money  and 
papers  and  everything  in  his  possession  belonging  to  the  cor- 
poration; but  that  he  refused  to  be  dismissed,  or  to  acknowledge 
Hughes  as  secretary,  or  to  deliver  over  to  him  any  of  the 
books,  papers,  money  or  property  belonging  to  the  trustees. 
That  West  afterwards  continued  to  perform  the  duties  of  sec- 
retary in  an  imperfect  way,  and  against  the  will  of  the  plain- 
tiffs ;  and  that  about  the  24th  August  1880,  being  .advised  that 
their  dismissal  of  West  mi<jht  be  informal,  because  a  resfular 
.  meeting  of  the  trustees  had  not  been  called  for  the  purpose, 
they  called  a  regular  meeting  on  the  27th  August,  at  which  the 
three  trustees  met,  West  also  being  present,  and  by  a  resolution 
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of  the  majority  they  disinissed  him  from  tlic  office  of  secretary  ^S82. 
and  appointed  Robert  Hughes  as  secretary  in  his  place.  That  West 
Hughes  immediately  afterwards,  by  direction  of  the  plaintiffs,  ^^j^ 
demanded  from  West  all  the  books,  papers  and  property  of  the  TRrsxKEs  of 
trustees  in  his  possession,  but  that  West  refused  to  give  them  trict  No.  .1, 
up,  and  claimed  that  Hughes  was  not  secretary  to  the  trustees,  J^^ish  of 
but  that  he  (West)  was  such  secretary,  and  that  the  plaintiffs  had 
no  power  to  dismiss  him,  and  that  he  had  the  right  to  remain 
as  such  secretary  till  the  end  of  the  current  year,  which  would 
expire  in  January  then  next.  That  since  the  said  27th  August 
West  had  continued  to  act  as  secretaiy,  in  defiance  of  and 
against  the  will  of  the  plaintiffs,  and  had  declared  that  he 
would  continue  to  do  so  till  the  end  of  the  said  current  year. 
That  in  July  or  August  1880,  John  Cole,  one  of  the  trustees, 
called  upon  West,  and  asked  to  sec  the  school  assessment  and 
the  minutes  of  certain  school  meetings  then  in  his  (West's)  pos- 
session ;  but  that  he  refused  to  show  them.  That  before  the 
19th  June  1880,  the  plaintiffs,  for  good  reasons,  became  dissatis- 
fied with  the  manner  in  which  West  performed  the  duties  of 
secretary,  because  he  did  not  obey  their  directions,  and  did  not 
conduct  the  business  of  secretary  as  if  under  the  control  of  the 
plaintiffs,  but  as  if  he  were  their  master,  and  could  do  as  he 
pleased  in  the  discharge  of  the  duties.  The  bill  also  charged 
that  the  plaintiffs  had  authority  by  law  to  dismiss  West  at 
their  pleasure,  without  assigning  any  cause  therefor ;  and  also, 
that  they  had  sufficient  cause  for  dismissing  him.  The  prayer 
of  the  bill  was  that  West  be  "  restrained  by  injunction  from 
further  acting  as  secretary,  and  from  keeping  from  the  custody 
of  the  plaintiffs,  or  their  secretary,  the  books,  papers  and  prop- 
erty of  the  plaintiffs ;  and  that  such  other  -order  may  Ix)  made 
and  relief  granted  in  the  premises  as  to  the  court  should  seem 
meet ;  and  for  that  purpose,  to  have  all  proper  directions  given 
and  accounts  taken." 

An  injunction  order  was  granted  by  the  Judge  in  Equity 
restraining  West  from  continuing  to  keep  the  papei's  and  money 
of  the  plaintiffs,  and  also  the  records  of  the  school  meetings,  and 
from  this  order  the  defendant  appealed,  the  principal  ground 
(and  the  only  one  necessary  to  be  stated  here)  being,  "That  the 
remedy  provided  by  sec.  92  of  cap.  Go  of  the  Consolidated 
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1882.        Statutes  was  sufficient  for  the  pui-pose  of  doing  complete  jus- 

West       tice,  and  therefore  the  Judge  in  Equity  had  not  jurisdiction,  or, 

J^-  at  all  events,  should  not  have  interfered  by  injunction." 

Trustees  op       February  8,  1882.     Wcldon,  Q.  (7.,  fot  the  appellant.     The 

trictN?T  ™^5^  point  is  that  the  learned  Judge  had  no  right  to  grant 

Parish  of    the  mandatoiy  injunction  under  the  circumstances  of  this  case. 

I  refer  to  Consol.  Statutes  cap.  Co,  sec.  75.  The  appellant  was 
appointed  secretary.  If  a  full  and  complete  remedy  is  provided 
by  the  Statute  for  the  performance  of  a  statutory  duty,  the 
Court  of  Chancery  will  not  interfere  by  injunction.  Section  02 
provides  a  full  remedj'.  See  Kerr  on  Injunctions,  p.  50;  Mart  in 
V.  Powning.^ 

The  inspector  is  provided  with  full  power  to  investigate. 

[Palmer,  J.     Do  you  think  he  could  decide  the  legal  status 
of  trustees  and  that  it  would  be  res  j  ted  teat  a?]     Yes. 
I  cite  Iloare  v.  Breinrldge  ;'^  Ochsenheia  v.  Papelier,^ 
The  word  "may"  in  the  Statute,  sec.  02,  is  imperative.     The 
inspector  must  act:  Ex  parte  Gilbert.* 

[Palmer,  J.  What  influenced  me  was  that  this  was  the 
plaintiffs'  property,  and  it  was  the  duty  of  the  defendant  to 
deliver  it  up  to  them.] 

Skinner,  Q.  C,  for  the  respondents.  Shav.Jv,  HUP  shews  in- 
junction will  lie  in  a  case  of  this  character.  See  also  Hunt  v. 
Hunt^ 

[Palmer,  J.  It  was  on  the  principle  that  mandamus  was 
an  inadequate  remedy  that  I  granted  the  injunction.] 

I  also  cite  Slim  v.  Croivcher.' 

I  now  turn  your  attention  to  section  02  of  the  Common 
Schools  Act.  This  section  is  not  intended  to  touch  a  case  of 
complaint  by  the  Board  of  Trustees. 

It  would  be  impossible  in  this  Act  to  interpret  "may"  as 
meaning  "shall"  in  all  cases.  "Shall"  is  used  in  the  previous 
sections  where  duties  are  cast  on  public  officers,  and  this  shews 
that  in  the  02nd  section  it  is  left  discretionary. 

Section  02  lays  down  w^hat  a  ratepayer  may  do,  but  it  does 

1 L.  R.  4  Ch.  366.  ,  »9  Jur.  821. 

2L.  R  8  Ch.  22.  '  64  De  0.  F.  &  J,  230,  231. 

3L.  R.  8  Ch.  606.  ri  De  O.  F.  k  J.  61& 
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not  confine  the  school  corporation  to  that  remedy.    Being  a        IS^- 
corporation  by  law,  they  have  all  the  rights  of  a  coi'poration.  West 

Weldon,  Q,  (7.,  in  reply.     Shaiu  v.  Hill  only  applies  to  the         ^^^^ 
rules   of  a  society.    There   was  no  statutory  remedy  there.  Tbustmwof 
Here  the  remedy  is  clear  and  simple.    All  matters  in  dispute  trict  No.  6, 
can  be  fairly  dealt  with  by  the  County  Court  Judge.  Pamsh  of 

Cur,  adv,  vulL 

The  following  judgments  were  now  delivered : 

Palmer,  J.  This  is  an  appeal  from  my  decision,  as  the  Judge 
in  Equity  in  a  suit,  as  alleged  in  the  bill  and  affidavits  and 
stated  by  the  counsel  of  both  parties  before  me,  brought  by  the 
respondents  as  trustees  of  schools,  under  the  C5th  chap.  Consol. 
Statutes  to  compel  the  defendant,  a  former  secretary,  to  discover 
what  money  and  other  property  came  to  his  hands  and  to 
account  for  it,  and  for  which  he  refused  to  account  to  the  re- 
spondents, denying  their  right  to  act  as  such  trustees  and 
affirming  that  other  persons  were  the  proper  trustees.  The 
respondents  by  the  suit  asked  for  a  declaration  of  their  rights, 
an  account,  and  a  mandatory  injunction  to  compel  the  restoring 
of  the  books  and  accounts,  without  which  the  respondents  could 
not  do  the  duty  required  of  them  by  law. 

In  the  court  below  the  case  was  contested  on  several  grounds, 
principally  on  the  ground  that  the  respondents  were  not  prop- 
erly elected  trustees  and  consequently  that  the  defendant  who 
was  removed  by  them,  was  still  secretary,  and  had  a  right  to 
keep  the  property,  and  the  respondents  had  no  right  to  it. 
Incidentally,  however,  the  point  was  taken  that  the  Supreme 
Court  in  Equity  had  no  jurisdiction  to  entertain  the  suit,  and 
consequently  had  no  right  to  grant  the  injunction.  His  counsel 
here  abandoned  all  other  grounds,  so  that  the  case  now  resolves 
itself  into  this  question.  When  a  secretary  has  been  properly 
dismissed,  and  has  made  away  with,  or  retains  the  books  and 
moneys  belonging  to  school  trustees,  and  disputes  their  title  to 
their  office,  such  trustees  can  bring  a  suit  in  equity  to  have 
their  rights  declared,  or  for  discovery  or  account  of  moneys  be- 
longing to  them,  or  for  an  injunction  to  restrain  the  keeping 
or  destruction -of  them.  In  my  opinion  they  have  the  clearest 
right  to  bring  the  suit  in  this  court  for  all  or  any  of  the  above 
objectB,  and  any  one  is  sufficient  to  give  jurisdiction,  and  con- 
sequently for  dismJHsing  this  appeal. 


60  EASTER   TERM,.XLV.  VICTORIA. 

^882.  To  discuss  this  question  it  is  important  to  know  what  the 

West  respondents*  rights  are.  By  see.  00,  cap.  Go  of  Consol.  Statutes 
rp^^g  the  school  trustees  are  made  a  body  corporate.  This,  by  com- 
Trustees  of  mon  law  would  give  them  all  the  powers  and  rights  as  to  suits 
TRicT  No.  5,  of  natural  persons,  and  by  chap.  98  Consol.  Statutes,  sec.  1,  they 
Parish  of  ^^q  mven  power  to  sue  and  be  sued,  to  hold  both  real  and  per- 
sonal  estate.  By  sec.  73  of  chap.  05  it  is  made  their  duty  to 
acquire,  take  and  hold  real  or  personal  property,  moneys,  or 
income  for  school  purposes,  and  to  apply  the  same  according 
to  the  terms  on  which  the  same  were  ac(iuired ;  by  sec  74,  to 
provide  school  privileges,  &c.,  for  children  in  their  districts, 
and  employ  teachei's ;  by  sec.  75,  to  appoint  a  secretary  to  keep 
the  records,  accounts  and  moneys  belonging  to  the  board,  who 
is  to  safely  keep  and  deliver  up  when  requii-ed  by  the  trustees 
all  papei*s  and  moneys  which  belong  to  them,  including  records 
of  school  meetings;  and,  by  sec.  72,  in  case  the  trustees 
neglect  to  exercise  the  powers  vested  in  them  for  the  fulfilment 
of  any  contract,  they  are  made  personally  responsible.  It  fol- 
lows that  the  respondents  have  the  legal  title  to  the  property 
in  dispute,  which  they  hold  clothed  with  a  trust,  that  is  for 
the  purposes  of  the  School  Act,  with  all  the  common  law  rights 
incident  to  such  property;  and  that  the  defendaiit  received  that 
property  in  a  fiduciary  character  for  them  and  held  it  from 
them  in  defiance  of  their  rights,  the  respondents  not  knowing, 
and  having  no  means  of  knowing,  what  property  the  defend- 
ant so  held,  and  besides  the  defendant  denied  that  they  were 
trustees  at  all.  Under  such  circumstances  if  the  common  law 
did  not  give  a  I'emedy  in  this  court  the  respondents  must  have 
been  without  any  adequate  remedy  at  all.  It  follows  that  this 
court  would  have  power  to  take  cognizance  of  it,  and  afiPord 
the  remedy,  if  not  taken  away  by  some  Statute,  which  in  my 
opinion  has  not  been  done.  I  think  the  respondents  had  a 
perfect  right  to  bring  a  suit  in  this  court  for  a  declaration  of 
their  rights.  This  remedy  is  in  my  opinion  directly  given  in 
the  53rd  sec.  of  chap.  49,  which  enacte  as  follows :  "  No  suit  in 
the  said  court  shall  be  open  to  the  objection  that  a  merely  de- 
claratory order  or  decree  is  sought  thereby,  and  it  shall  be 
lawful  for  the  Judge  to  make  a  binding  declaration  of  rights, 
without  granting  consequential  relief." 
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Where  the  right  is  clear  a  party  has  a  right  to  bring  a  suit         18^2. 

for  a  mandatory  injunction  as  in  other  cases  where  he  has  no        West 

adequate  remedy  at  law.     This  is  given  by  sec.  25  of  chap.  49,        r^^^^    . 

which  enacts  that  the  court  shall  have  power  to  grant  manda-  Trustees  of 

tory  injunctions  as  in  other  cases.     That  the  remedy  at  law  trict  No.  5, 

in    this    case    was    inadequate    is    apparent   from    the    fact    Ja^ishof 

^  *^  .  Johnston. 

that  a  common  law  court  had  no  power  to  force  the  disclosure 
of  the  state  of  the  accounts,  which  was  absolutely  necessary  to 
enable  the  respondents  to  do  their  duty  and  make  assessments. 
Then  mere  damages  for  loss  of  their  records  would  not  be  an 
adequate  remedy,  for  they  must  have  the  records  themselves. 
Again,  the  delay  of  a  common  law  suit  would  be  too  great,  and 
would  prevent  the  respondents  from  supplying  the  school 
privileges  in  the  meantime,  and  no  common  law  court  could 
prevent  the  making  away  and  destruction  of  the  record  and 
accounts,  which  would  be  an  irreparable  injury  in  a  legal  sense. 
See  The  North  Union  v.  Bolton  and  Preston  Railivay  Co,,^  in 
which  case  the  court  lay  down  this  doctrine,  that  they  will 
protect  the  right  by  injunction  where  the  protection  of  right 
in  specie  is  the  only  mode  of  doing  complete  justice.  See  also 
Hervey  v.  Smith;^  Robinson  v.  Lord  Byron ;'^  London  dc  North 
Western  Ry,  Co.  v.  Lancashire  S  Yorkshire  Ry.  Co.  ;*  Goodson 
V.  Richardson.^  I  would  say  in  this  case,  as  was  in  effect  said 
by  Sir  W.  M.  James  in  that  case,  the  defendant  in  this  case  is  ad- 
mittedly a  trespasser,  he  has  committed  a  trespass  upon  the  res- 
pondents' property  without  any  legal  justification  or  legal  excuse 
whatever,  and  he  proposes  to  continue  that  trespass  from 
day  to  day  by  keeping  the  respondents'  records  from  them, 
without  which  they  cannot  do  important  duties  cast  upon  them 
by  law,  and  it  is  said  that  we  ought  to  allow  this  to  be  done — 
that  we  ought  in  fact  to  dismiss  the  plaintiffs  from  this  court 
and  tell  them  to  find  their  way  to  another  court  in  which  they 
are  to  bring  an  action  to  which  there  is  no  defence  whatever. 
I  do  not  think  there  is  any  principle  in  this  court  which  will 
compel  us  to  drive  the  plaintiffs  to  this,  I  think  while  it  is 
undoubtedly  true  that  where  a  legal  remedy  exists,  this  court 
in  determining  whether  it  will  leave  the  parties  to  that  legal 
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18S2.        remedy,  or  will  interfere  by  way  of  injunction,  has  regard  to 

West       the  circumstances  of  each  particular  case ;  and  amongst  those 

The        circumstances  no  doubt,  one  is,  what  will  be  the  result  to  the  par- 

Trustees  of  ties  of  the  interference  of  the  court  on  the  one  hand  or  leaving 

TRicT  No.  6,    them  to  their  legal  rights  and  liabilities  on  the  other.     I  can- 

Parish  of    j^Qt  look  at  this  case  otherwise  than  as  a  deliberate  and  unlawful 
Johnston. 

invasion  by  one  man  of  these  respondents'  rights,  without  the 
slightest  excuse  or  pretence  of  legal  justification  and  the  con- 
tinuance of  which  effectually  deprives  the  public  of  the  school 
privileges  secured  to  them  by  law,  and  I  have  no  doubt  as  such 
it  is  a  proper  subject  for  an  injunction. 

But  it  is  said  that  a  remedy  is  given  the  respondents  by 
section  92, which  enacts  as  follows:  "On  complaint  under  oath 
of  any  ratepayer  of  a  district  that  any  person,  whether  a  trus- 
tee, secretary  of  trustees,  or  other  person,  improperly  withholds 
from  the  trustees  money  or  other  property  belonging  to  the 
district,  the  inspector  may,  in  writing,  require  such  pei-son  to 
deliver  over  to  the  trustees  within  a  time  limited  by  him  such 
money  or  property,  and  if  such  order  is  not  complied  with 
within  the  time  so  limited  a  County  Court  Judge  may,  on 
application  of  the  complainants  and  on  proof  of  the  above 
facts,  summon  the  person  so  charged,  and  may  inquire  into 
the  matter  and  may  deal  summarily  therewith  and  make  such 
order  or  orders  as  to  him  may  seem  just  and  with  or  without 
the  costs,  which  order  shall  be  enforceable  as  other  orders  of 
the  Court."  This  gives  the  corporation  of  the  school  trustees 
no  remedy  at  all,  for  to  give  the  inspector  any  jurisdiction  in  the 
matter  there  must  be  a  complaint  by  a  ratepayer,  and  the  cor- 
poration of  school  trustees  created  by  the  Statute  never  can  be 
a  ratepayer,  and  therefore  it  is  impossible  for  the  remedy  in 
that  section  to  be  open  to  any  such  corporation.  It  follows 
that  their  common  law  remedies  are  not  taken  away  by  their 
being  given  others,  even  if  that  would  have  such  effect. 

But  it  has  been  suggested  that  any  one  of  the  trustees  could 
make  the  complaint  in  their  individual  capacity.  The  answer  to 
that  is  that  they  may  not  be  able  to  make  the  oath  required,  and 
their  doing  so  might  incur  individual  liability  which  they  are 
not  bound  to  incur  unless  they  choose.  The  section  I  think 
gives  them  individually,  in  common  with  all  other  ratepayers, 
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this  mode  of  compelling  the  giving  up  of  any  property  to  the       ^^^' 

trustees.     This  right  any  ratepayer  can  exercise  or  nob  at  his       West 

option.     There  is  no  duty  cast  upon  him  to  do  so,  but  the  cor-         xhe 

poration  are  bound  to  exercise  and  enforce  their  rights  under  Trustei»of 
^  "  School  Dis- 

penalties,  and  the  Statute  left  them  all  the  common  law  reme-  trict  No.  5, 
dies  to  preserve  those  rights,  and  lias  given  such  corporation  no  j^^^^ 
new  remedies.  It  would  be  strange  indeed  that  a  Statute  which 
casts  such  onerous  duties  on  the. corporation  should  strip  them 
of  all  common  law  remedies  necessary  to  enforce  their  rights, 
the  enjoyment  of  which  is  absolutely  necessary  for  the  perform- 
ance of  their  duties  and  leaving  them  no  remedy  but  one  in 
their  individual  capacity  and  dependent  upon  the  mere  will  of 
another  party,  the  inspector.  The  rule  is  that  the  remedy  at 
common  law  in  the  Superior  Courts  is  never  taken  away  except 
by  the  plainest  words.  Take  the  simple  case  of  the  trustees 
coming  into  office.  They  find  that  funds  have  been  collected 
and  should  be  in  the  hands  of  the  former  secretary.  They  ask 
him  f6r  an  account  and  to  deliver  up  the  books,  assessment, 
records,  &c.,in  his  hands,  and  against  the  clearest  right  he  refuses. 
They  know  nothing  of  their  own  knowlegc,  and  can  swear 
to  nothing.  What  are  they  to  do  ?  They  are  a  corporation 
with  a  power  to  sue  and  be  sued.  The  defendant  is  bound  to 
let  them  know  what  money  and  property  he  has  belonging  to 
them.  This  in  no  way  differs  from  any  other  corporation  with 
its  rights  denied  by  a  former  servant  or  officer.  Suppose  a 
treasurer  of  a  corporation  after  his  dismissal  did  the  same 
thing  and  denied  the  right  of  the  directors,  surely  it  is  the 
simplest  equity  suit  to  determine  the  right  and  make  him 
account,  and  if,  as  in  this  case,  any  remedy  would  be  inade- 
quate, because  before  it  could  be  decided  the  school  privileges 
which  the  respondents  were  imperatively  required  to  provide  for 
the  children  of  the  district  would  not  be  provided  or  the 
teacher's  salary  paid. 

Some  of  my  brethren  appear  to  think  that  one  of  the  trus- 
tees could  as  easily  make  the  oath  required  by  the  92nd  section 
as  to  obtain  an  injunction  order,  apparently  thinking  that  to 
obtain  such  order  they  would  have  to  make  a  similar  oath;  but 
this  is  a  mistake,  for  to  obtain  such  order  there  is  no  necessity 
for  any  of  the  trustees  to  make  any  deposition  whatever,  for 
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1882.        the  oath  of  any  competent  witness  that  may  know  the  facts 

West       would  be  sufficient ;  and  I  venture  to  affirm  that  no  case  or 

The        even  dicta  can  be  found  to  support  the  proposition  that  the 

Trustees  of  right  of  a  corporation  to  an  injunction  can  be  denied  merely 

trictNo.  5,   because  the  individual  membei^  of  that  corporation  in  their 

Parish  of    individual  capacity  have  an  adequate  remedy,  or  that  the  right 

of  the  independent  members  of  any  corporation  in  any  way 

afTects  the  rights  and  remedies  of  the  corporation  itself.     They 

are  distiijct  entities  and  all  their  rights  and  remedies  are  as 

distinct  as  if  different  pereons,  the  one  in  no  way,  that  I  am 

aware  of,  affecting  the  other. 

Even  if  this  corporation  had  a  remedy  under  the  92nd  sec- 
tion, and  it  was  as  adequate  as  the  remedy  in  this  Court,  I  do 
not  think  it  would  take  away  the  jurisdiction  of  this  Court. 
The  rule  is,  that  the  jurisdiction  of  a  Superior  Court  is  never 
taken  away  by  implication  but  only  by  expressed  plain  words. 
Sir  Geo.  Jcssel,  in  Jacobs  v.  Brett, ^  lays  down  the  rule  as  follows: 
"Nothing  is  bett(»r  settled  than  that  an  Act  of  Parliament 
which  takes  away  the  jurisdiction  of  a  Superior  Court  must 
be  expressed  in  clear  terms." 

I  am  aware  that  there  are  a  class  of  cases  which  decide  that 
when  an  Act  of  Parliament  creates  a  liability  and  gives  a 
remedy  to  enforce  it,  such  remedy  must  be  pursued,  and  no 
action  can  be  brought.  To  this  class  belong  the  cases  of  Tfie 
Dundalk  Ry.  v.  Tapster  ;^  The  Vestry  ofSt.Pancrasv.  Batter- 
bury,^  and  Wolverluimpton  W,  Co.  v.  Ilaivksford^  But  in  this 
case  the  Statute  does  not  create  the  liability  on  the  defendant 
sought  to  be  enforced.  It  arises  at  common  law  by  reason  of 
his  unlawful  detention  of  the  respondents'  property,  and  it  is 
such  a  wrong,  as  I  have  shown,  that  this  Court  has  jurisdic- 
tion to  remedy,  and  if  the  Statute  had  given  any  additional 
remedy  it  would  be  cumulative  merely.  See  Skvpavd  v.  Hills.^ 
Then  it  is  said  that  this  Court  ought  not  to  interfei'e  by  in- 
junction because  the  respondents  had  an  adequate  remedy  at 
law.  But  what  is  the  remedy  that  they  could  have  at  law  ? 
They  could  get  damages  at  the  end  of  the  suit  But  this  would 
not  prevent  the  mischief  of  the  respondents  being  prevented 

1 L.  R  20  Eq.  1.  '2  C.  B.,  N.  S.  477.  *11  ExdL  66. 
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from  providing  the  school  privileges  required,  and  without  the        ^8^2. 

records  and  assessments  they  could  not  have  the  collections        West 

made  and  therefore  the  only  adequate  remedy  is  one  operating         rj?j,j. 

quickly  and    in  specie,  which  a  Court  of  Equity  could  alone  Trustees  of 

\  "^  ^  *      -^  School  Dis- 

give.  TRicr  No.  5, 

The  cases  shew  that  in  all  cases  of  trespass  under  colour  of  J^^^^  of 
title,  whether  the  mischief  be  irreparable  or  not,  a  Court  of 
Equity  will  extend  its  jurisdiction  of  preventative  justice 
when  damages  would  be  an  inadequate  and  uncertain  remedy, 
and  the  protection  of  the  right  in  specie  is  the  only  mode  of 
doing  complete  justice.  Sir  R.  Wood,  in  Hervey  v.  Smith, 
gi*anted  a  mandatory  injunction  where  a  man  placed  a  tile  on 
his  neighbour's  chimney  pot  although  it  was  a  simple  and  pure 
trespass,  and  in  my  opinion  what  is  complained  of  in  this  case 
are  some  of  those  simple  and  summary  acts  that  can  be  so  im- 
mediately done  that  it  is  not  possible  to  prevent  the  injury 
arising  from  them  while  the  right  could  bo  tried,  and  in  which 
this  Court  would  interfere  to  prevent  such  damage,  particularly 
where  the  right  is  clear  and  undisputed. 

In  this  case  it  is  impoasible  to  say  what  amount  of  injury  would 
have  been  done  if  this  appellant  had  been  allowed  to  keep  those 
things  from  the  acting  trustees  while  the  right  was  being  tried, 
even  if  such  right  could  have  been  disputed,  but  in  the  face  of 
the  acknowledgment  of  this  appellant  of  the  respondents  being 
right  and  himself  wrong,  his  claim  that  I  should  have  allowed 
him  to  retain  property  appears  absurd.  Again,  the  defendant's 
possession  of  these  things  was  wrongfully  kept  after  having 
obtained  it  in  a  fiduciary  character  for  the  respondents  them- 
selves as  their  secretary.  This  of  itself,  in  my  opinion,  was 
quite  enough  to  give  this  Court  jurisdiction.  See  Wood  v. 
Rowdiffe.^ 

King,  J.  I  am  of  opinion  that  the  appeal  slioukl  be  dis- 
missed. The  right  that  is  sought  to  be  enforced  is  the  right  of 
the  respondents  to  their  corporate  property,  and  this  is  a  right 
that  Is  not  created  by  the  statute.  The  Schools  Act  does 
indeed  incorporate  the  trustees,  but  their  right  to  their  cor- 
porate property  and  to  require  their  officers  to  account  to  them 
is  a  common  law  right  that  follows  upon  their  incorporation. 

12  PhU.  S82  ;  6  Hare  183 ;  11  Jur.  915. 
ToL  XXII  K  a  Reporta.  0 
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1882.  This  being  so,  the  trustees  may  resort  to  the  ordinary  tribunals 
West  unless  their  right  to  do  so  is  taken  away  expressly  or  by  neces- 
r^'  sary  implication.     Here  a  particular  remedy  is  given  for  the 

Trustees  OF  enforcement  of  the  common  law  right,  but  given  in  such  a 
TRKT^No.T  ^^'^y  ^  ^^^  ^^  deprive  the  Superior  Courts  of  jurisdiction. 
Parish  of  The  case  falls  within  the  fii-st  of  the  class  of  cases  mentioned 
"by  Willes,  J.,  in  Wolverhampton  W.  Co.  v.  Hawlcesfovd.^  He 
says,  "There  arc  three  classes  of  cases  in  which  a  lial;ility  may 
be  established  founded  upon  a  statute.  One  is  where  there 
was  a  liability  existing  at  common  law  and  that  liability  is 
affirmed  by  a  statute  which  gives  a  special  and  peculiar  fonn 
of  remedy  different  from  the  remedy  which  existed  at  common 
law.  There,  unless  the  statute  contains  words  which  expressly 
or  by  necessary  implication  exclude  the  common  law  remedy, 
the  party  suing  has  his  election  to  pursue  either  that  or  the 
statutoiy  remedy.  The  second  class  of  cases  is  where  the  statute 
gives  the  right  to  sue  merely  but  provides  no  particular  form  of 
remedy.  There  the  party  can  only  proceed  by  action  at  com- 
mon law.  But  there  is  a  third  class  of  cases,  viz.,  where  a 
liability  not  existing  at  common  law  is  created  by  a  statute 
which  at  the  same  time  gives  a  special  and  particular  remedy 
for  enforcing  it." 

I  may  add  that  I  do  not  feel  the  force  of  the  objection  to  the 
resort  to  the  statutory  remedy  that  is  suggested  by  my  brother 
Palmer.  The  necessity  of  the  trustees  making  affidavit  in 
their  individual  character  as  ratepayers,  or  obtaining  the  affi- 
davit of  another  as  a  preliminary  to  proceedings  under  the 
statute,  would  seem  to  present  no  greater  difficulty  than  that 
which  exists  in  an  application  for  an  injunction,  where  an 
affidavit  is  requisite  before  the  injunction  will  be  granted. 

Weldon,  J.  This  is  an  appeal  from  the  Court  of  Equity  in 
which  a  mandatoiy  injunction  order  was  granted  requiring  the 
appellant  as  secretary  to  the  trustees  of  schools  in  No.  5  district 
for  the  Parish  of  Johnston,  Queens  County,  to  deliver  up  to 
the  trustees  the  records  and  school  property  held  by  him. 

By  the  Consolidated  Stat.  cap.  (jOy  sec.  75,  relating  to  Parish 
schools,  the  Board  of  Trustees  for  any  Parish  are  empowered 
and  directed  soon  after  the  election  of  a  trustee  or  trustees  to 

"  16  C.B.,N.  8.836. 
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appoint  a  secretary,  who  ma}'  be  one  of  their  own  number,  and  ^^82. 
wlio  shall  give  a  bond  to  Her  Majesty,  with  two  sureties,  in  a  West 
sum  equal  to  that  to  be  raised  by  the  district  during  the  year,  r^^^ 
for  the  faithful  performance  of  the  duties  of  his  office,  and  the  Trustees  or 

Scsooii  IjI8> 

same  shall  be  forthwith  lodged  by  the  Board  of  Trustees  with  tbiot  No.  6, 
the  County  Secretary,  and  such  secretary  shall  keep  the  records,  J^^s^  o' 
accounts  and  moneys  of  the  Board,  and  in  pursuance  of  the 
orders  of  the  Board,  collect  and  disburse  all  school  moneys  of 
the  district ;  have  charge  of  the  school  property  ;  safely  keep 
and  deliver  up  when  required  by  the  trustees  the  papers  and 
moneys  of  the  corporation ;  and  the  76th  section  declares  such 
bond  shall  be  a  continuing  security  so  long  as  it  shall  remain 
uncancelled  and  deemed  to  bo  a  continuing  security  although  in 
terms  for  one  year. 

The  92nd  section  provides,  any  secretary  of  trustees  with- 
holding any  property  of  trustees,  the  inspector  of  schools  may 
in  writing  require  such  person  to  deliver  over  to  the  trustees 
any  property  withheld;  and  in  case  such  order  be  not  complied 
with,  the  County  Court  Judge  shall  make  an  order  or  orders 
as  to  him  shall  seem  just  with  or  without  costs  in  the  matter. 

The  School  Act  appears  to  mc  by  statutory  powei's  to  pro- 
vide a  summary  and  inexpensive  remedy  for  any  disputes 
or  difficulties  arising  from  omission  to  elect  a  trustee,  or  any 
declining  to  act,  or  any  failure  or  refusal  to  call  the  annual 
meeting,  or  any  difficulties  or  disputes  arising  between  the 
trastees  and  their  secretary,  without  resorting  to  any  other 
tribunal  than  those  provided  for  and  named  in  the  said  School 
Act,  without  invoking  the  powers  of  the  Superior  Courts  of 
Law  and  Equity. 

The  81st  section  of  the  Act  in  express  terms  declares  no 
actions  shall  be  brought  against  the  trustees  individually  or  in 
their  corporate  capacity,  or  against  the  secretary  of  the  trus- 
tees for  any  thing  done  by  virtue  of  their  office  of  trustee  or 
secretary,  unless  brought  within  a  limited  time  and  after  a 
month's  notice,  and  the  cause  shall  be  tried  in  the  County 
where  the  cause  of  action  arose — clearly  designating  all  school 
matters  shall  be  settled  and  disposed  of  in  the  respective 
Counties. 

From  carefully  considering  the  School  Act,  I  am  of  opinion 
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1^-  _    the   Legislature  hcos  provided  a  cheap  and  summary  mode  for 


West        the  disposal  of  and  speedily  settling  any  disputes  or  differences 
rjijj^,        arising  between  the  trustees  and  their  secretary,  that  it  shall  be 
TRusTEfci  OF  settled  in  the  district  by  the  inspector  in  the  mode  and  manner 
trictNo.  5,    pointed  out  by  the  School  Act. 

Parish  of  •p]^^^  object  of  the  School  Act  was  to  have  all  mattei-s  con- 
nected with  the  districts,  trustees  elected,  secretary  appointed 
by  security  for  the  due  discharge  of  his  duties,  any  difficulties 
or  differences  arising  between  the  trustees  and  their  secretary, 
settled  in  their  respective  districts,  by  the  inspector  of  schools 
w4th  all  convenient  despatch  and  at  the  least  possible  expense 
and  if  his  directions  or  orders  are  not  carried  out  he  may  apply 
to  the  Judge  of  the  County  Court  who  may  by  any  orders 
enforce  them.  There  arc  ample  provisions  in  the  said  Act  to 
have  all  matters  connected  with  the  schools  (the  trustees  and 
secretary  appointed  by  them),  settled  in  their  several  localities 
and  at  trifling  expense,  and  not  resoi-ting  to  either  of  the 
Superior  Courts  of  liaw  or  Equity,  thereby  causing  delay, 
expense,  and  producing  what  the  object  of  the  Act  was  to 
provide  against,  and  not  by  reference  to  other  tribunals  and 
proceedings,  heavy  costs  and  expense  incidental  to  proceeding 
at  Law  or  Equity  as  the  proceedings  in  this  case  have  done. 

I  am  therefore  of  opinion  this  appeal  should  be  allowed, 
without  costs  on  either  side. 

Wetmore,  J.     I  agree  with  my  Brother  Weldon. 

Allen,  C.  J.  The  bill  in  this  case  alleges  that  John  Cole, 
Converse  B.  Parker  and  Daniel  Starkey  are  trustees  of  School 
District  No.  5,  in  the  Parish  of  Johnston,  and  as  such,  are  a 
body  oorporate  under  chapter  65  of  the  Consolidated  Statutes. 
That  in  January  1880,  West  (the  defendant  below)  was  ap- 
pointed by  the  trustees  their  secretary,  but  did  not  enter  into 
a  bond  as  required  by  the  Statute.  That  the  plaintiffs  becoming 
dissatisfied  with  West,  as  secretary,  on  the  19th  June  1880,  by 
a  majority  vote,  passed  an  order  dismissing  him  from  the  office 
of  secretary.  That  he  was  notified  of  his  dismissal,  and  was 
requested  to  deliver  up  to  Robert  Hughes,  the  new  secretary, 
all  money  and  papers  and  everything  in  his  possession  belong- 
ing to  the  corporation ;  but  that  he  refused  to  be  dismissed,  or 
to  acknowledge  Hughes  as  secretary,  or  to  deliver  over  to  him 
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any  of  their  books,  papers,  money  or  property  belonging  to  the  ^^82. 
trustees.  That  West  afterwards  continued  to  perform  the  West 
duties  of  secretary  in  an  imperfect  way,  and  against  the  will  of  rj.^^ 
the  plaintiffs;  and  that  about  the  24th  August  1880,  being  TRusxEsaoF 
advised  that  their  dismissal  of  West  might  be  informal,  because  trict  No.  5, 
a  regular  meeting  of  the  trustees  had  not  been  called  for  the  J^^^^h  of 
purpose,  they  called  a  regular  meeting  on  the  27th  August,  at 
which  the  three  trustees  met,  We*it  also  being  present,  and  by  a 
resolution  of  the  majority  they  dismissed  him  from  the  office 
of  secretary,  and  appointed  Robert  Hughes  as  secretary  in  his 
place.  That  Hughes  immediately  afterwards,  by  direction  of 
the  plaintiffs,  demanded  from  West  all  the  books,  papers  and 
property  of  the  trustees  in  his  possession,  but  that  West  refused 
to  give  them  up,  and  claimed  that  Hughes  w^as  not  secretary  to 
the  trustees,  but  that  he  (West)  was  such  secretary  and  that  the 
plaintifls  had  no  power  to  dismiss  him,  and  that  he  had  the  right 
to  remain  as  such  secretary  till  the  end  of  the  current  year, 
which  would  expire  in  January  then  next.  That  since  the  said 
27th  August,  West  had  continued  to  act  as  secretary,  in  defiance 
of,  and  against  the  will  of  the  plaintiffs,  and  had  declared  that 
he  would  continue  to  do  so  till  the  end  of  the  said  current 
year.  That  in  July  or  August,  1880,  John  Cole,  one  of  the 
trustees,  called  upon  West,  and  asked  to  see  the  school  assess- 
ment and  the  minutes  of  certain  school  meetings  then  in  his 
(West's)  possession ;  but  that  he  refused  to  show  them.  That 
before  the  19th  June,  1880,  the  plaintiffs,  for  good  reasons,  be- 
came dissatisfied  with  the  manner  in  which  West  performed 
the  duties  of  secretary,  because  he  did  not  obey  their  directions 
and  did  not  conduct  the  business  of  secretary  as  if  under  the 
control  of  the  plaintiffs,  but  as  if  he  were  their  master,  and  could 
do  as  he  pleased  in  the  discharge  of  the  duties.  The  bill  also 
charged  that  the  plaintiffs  had  authority  by  law  to  dismiss  West 
at  their  pleasure,  without  assigning  any  cause  therefou;  and 
also,  that  they  had  sufficient  cause  for  dismissing  him.  The 
prayer  of  the  bill  was  that  West  be  "restrained  by  injunction 
from  further  acting  as  secretary,  and  from  keeping  from  the 
custody  of  the  plaintiffs,  or  their  secretary,  the  books,  papers 
and  property  of  the  plaintiff ;  and  that  such  other  order  may 
be  made  and  relief  granted  in  the  premises  as  to  the  Court 
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1882.       should  seem  meet,  and  for  that  purpose  to  have  all  proper 
West       directions  given  and  accounts  taken." 

fj^^j.  An  injunction  order  was  granted,  restraining  West  from  con- 

Trustkbs  0?  tinuing  to  keep  the  papers  and  money  of  the  plaintiffs,  and 
TRiCT  No.  6,   *^so  t^®  records  of  the  school  meetings. 

Parish  of  The  defendant  appealed  from  this  decision  on  several  grounds: 
of  which,  in  the  view  I  take  of  the  case,  it  will  only  be  neces- 
sary to  refer  to  one — viz. :  "  That  the  remedy  provided  by  sect 
92  of  chap.  Go  of  the  Consolidated  Statutes  was  sufficient  for 
the  purpose  of  doing  complete  justice,  and  therefore  the  Judge 
in  Equity  had  not  jurisdiction;  or,  at  all  events,  should  not 
have  interfered  by  injunction." 

By  chapter  65  of  the  Consolidated  Statutes  the  Legislature 
manifestly  designed  to  establish  a  complete  system  of  public 
schools,  and  to  provide  machinery  within  itself  for  carrying  it 
into  effect  with  as  little  recourse  as  possible  to  the  ordinary 
courts  of  justice.  I  may  refer  generally  to  the  powei's  given 
to  the  chief  superintendent  and  inspectors ;  and  particularly  to 
the  superintendent  by  the  01st  section  to  detei*rm7ie  all  com- 
plaints respecting  assessments,  and  the  proceedings  of  school 
meetings,  and  taking  away  certiorari  in  such  cases. 

By  section  75,  the  trustees  of  each  school  district  are  required 
to  appoint  a  secretaiy,  whose  duty  is  declared  to  be  "  to  keep 
the  records,  accounts  and  moneys  of  the  board,  and  in  pursu- 
ance of  the  orders  of  the  board,  to  collect  and  disburse  all 
school  moneys  of  the  district,  have  charge  of  the  school  property, 
safely  keep  and  deliver  up  when  required,  to  the  trustees,  the 
papers  and  moneys  of  the  corporation,  including  the  records  of 
the  school  meetings  ;  and  to  perform  all  other  duties  which  the 
board  may  prescribe  in  relation  to  their  corporate  officers." 

The  92nd  section  enacts,  that  "  on  complaint,  under  oath,  of 
any  rate-payer  of  a  district,  that  any  person,  whether  a  trustee, 
secretary  of  trustees,  or  other  person,  improperly  withholds 
from  the  board  of  trustees,  money  or  other  property  belonging 
to  the  district,  the  Inspector  may,  in  writing,  require  such  per- 
son to  deliver  over  to  the  trustees  within  a  time  limited,  such 
money  or  property ;  and  if  such  order  is  not  complied  with 
within  the  time  so  limited,  a  County  Court  Judge  may,  on 
application  of  the  complainant,  and  on  proof  of  the  above  &cts, 
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Bummon  the  person  so  charged  and  make  enquiry  into  the        ^^2* 

matter,  and  may  deal  summarily  therewith,  and  make  such        West 

oi*der  or  orders  as  to  him  may  seem  just,  and  with  or  without         rj^g 

costs:  which  order  shall  be  enforceable  as  other  orders  of  the  Trusted  of 
^  „  School  Dia- 

CJOUrt.  TRICT  No.  5, 

Substantially,  the  only  question  presented  by  the  plaintiffs'  j^^Il^J 
bill  was  whether  the  appellant,  at  the  time  the  bill  was  filed, 
was  secretary  to  the  trustees.  His  refusal  to  deliver  up  to 
them  the  property  which  he  had  in  his  possession  was  based 
on  his  assertion  that  the  trustees  had  wrongfully'  attempted  to 
dismiss  him,  and  that  he  still  continued  to  be  the  secretary. 
There  is  no  allegation  in  the  bill  that  he  had  any  money  in  his 
hands  belonging  to  the  trustees,  or  to  the  school  district  the 
amount  of  which  he  had  refused  to  discover  or  account  for;  or, 
that  he  denied  that  the  persons  by  whom  the  bill  was  filed 
were  the  trustees  of  the  district.  It  is  by  the  allegation  in  the 
bill,  and  not  by  the  arguments  or  objections  on  the  motion  for 
the  injunction  that  the  right  of  the  plaintiffs  to  institute  the 
.suit  must  depend.  Then,  do  not  the  acts  complained  of  in  the 
bill  present  the  very  case  provided  for  in  the  02nd  section,  and 
does  not  that  section  provide  an  ample  remedy  against  the  de- 
fendant ?     If  it  does  the  Court  of  Equity  ought  not  to  interfere. 

I  cannot  see  any  force  in  the  objection  that  the  plaintiffs, 
being  a  corporation,  could  not  make  the  oath  required  to  put 
the  district  inspector  in  motion.  The  same  objection  would 
apply  to  the  trustees  making  an  affidavit  to  obtain  an  injunc- 
tion. But  though  the  plaintiffs  as  a  corporation  could  not 
make  the  oath,  any  individual  member  of  the  corporation  who 
knew  the  facts  could  do  so. 

I  do  not  say  that  the  jurisdiction  of  the  Courts  is  taken  away 
in  cases  of  this  kind  by  the  School  Act ;  for  it  must  be  admitted 
that  there  are  no  words  in  section  92  expressly  taking  away 
the  jurisdiction  of  the  Courts  of  law  or  equity :  and  it  is  a  rule 
of  construction  that  jurisdiction  will  not  be  taken  away  except 
by  express  words  or  necessary  intendment.  In  Stone  v.  Thomas^ 
Lord  Hatherley  says :  "  I  take  it  that  the  rule  as  to  jurisdiction 
is  this : — that  the  jurisdiction  of  this  Court  (Chancery)  is  not 
ousted   unless  there  is  an  express  enactment  in  the    statute 

""^  iL.  R.  5  Ch.  219. 
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which  provides  a  new  jurisdiction."  The  92nd  section  does 
undoubtedly  create  a  new  jurisdiction,  and  no  doubt  has  ample 
power  in  many  cases  to  do  complete  justice. 

But,  admitting  that  the  jurisdiction  of  the  Court  of  Ecjuity 
is  not  taken  away,  it  has,  at  most,  a  concurrent  jurisdiction  in 
a  matter  of  this  kind  with  the  tribunal  established  by  the 
School  Act,  and  its  jurisdiction  ought  not  to  be  exercised  unless 
the  bill  shows  special  circumstances  requiring  its  interposition, 
and  where  the  particular  tribunal  is  unable  to  give  adequate 
relief:  Martin  v.  Po^miiig ;^  White  v.  Simmons;'  Stone  v. 
Thomas.'^ 

In  the  N.  Eastern  Ry.  Co.  v.  Martin,^  Lord  Cottenham  re- 
fused to  stay  an  action  at  law,  on  the  alleged  ground  that  justice 
could  not  be  done,  or  not  so  effectually  done,  by  the  trial  of  the 
action  as  by  an  account  taken  in  chancery ;  saying,  that  where 
it  was  a  question  which  of  two  concurrent  jurisdictions  ought 
to  prevail,  the  convenience  of  the  parties,  and  the  circumstan- 
ces of  the  case  must  indicate  what  course  the  Court  of  Equity 
would  take.     See  also  Bell  v.  Bird.^ 

Now,  what  is  there  in  the  plaintiffs'  bill  to  shew  that  the 
remedy  given  by  the  92nd  section  is  not  sufficient  in  this  case  ? 
I  admit  that  there  may  be  cases  where  the  remedy  provided 
by  that  section  would  be  inadequate ;  as  where  a  secretary  of 
a  district  had  a  considerable  sum  of  school  money  or  other 
property  in  his  possession,  which  he  refused  to  account  for  or 
give  up.  In  such  cases,  the  summary  remedy  might  be  insuffi- 
cient, because  I  think  the  powers  of  the  Judges  of  the  County 
Courts,  to  punish  by  fine  or  imprisonment  for  disobedience  of 
their  orders,  are  limited  to  ?jO  in  the  one  case,  and  to  a  month's 
imprisomont  in  the  other,  (Consol.  Statutes,  c.  51,  sect.  9)  which 
might  be  quite  insufficient  to  compel  a  defaulting,  or  dishonest 
secretary  to  pay  over  money  or  deliver  up  property  in  his 
hands.  But  there  is  no  allegation  in  the  bill  here,  that  the 
books  and  papers  which  the  defendant  refused  to  deliver  up, 
were  of  such  a  character  and  value  as  to  require  the  interpasi- 
tion  of  a  Court  of  Equity;  or,  that  there  are  special  circum- 
stances in  the  case  requiring  the  interference  of  the  Court  of 
Equity. 
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For  these  reasons  I  think  the  appeal  should  be  allowed,  but       1382. 

without  costs,  as  the  appellant  had  no  right  to  resist  the  orders       West 

of  tbe  trustees,  and  withhold  the  books  and  papers.  r^, 

Mr.  Justice  Duff  concurs  in  this  ludfirment.  Teusteks  of 

School  Dis- 
Palmer,  J.,  stated  that  he  wished  it  to  be  distinctly  under-  triot  No.  5, 

stood  that  insuflSciency  of  the  bill  was  not  taken  before  him  in  f ^»»=  o' 
the  Court  below,  and  that  it  should  not  be  admitted  here.  He 
also  said  he  would  give  his  reasons  in  writing,  and  subsequently 
handed  to  the  reporter  the  following  additional  opinion: — 
''But  the  Chief  Justice  although  admitting  the  jurisdiction  of 
this  Court  thinks  the  injunction  ought  not  to  have  been  granted 
in  this  particular  case  as  the  bill  does  not  ask  an  account  but 
only  a  declaration  of  plaintiffs'  rights  and  a  delivery  up  of  the 
books,  papers,  fcc.  What  I  might  have  thought  on  this  point, 
if  it  had  been  taken  or  argued  by  the  counsel  in  the  Court  be- 
low or  on  this  appeal,  I  cannot  say,  but  at  present  it  appears 
to  me  there  are  several  reasons  why  this  appeal  should  not 
succeed  on  any  such  ground.  1st.  Because  it  was  not  taken 
in  the  Court  below,  the  only  point  taken  there  being  that 
this  Court  had  no  jurisdiction  against  the  defendant  or  any 
other  person  for  the  recovery  of  money,  property  or  the  en- 
forcing of  any  rights  of  the  plaintiffs,  and  that  the  sole  remedy 
for  school  trustees  was  under  the  92nd  section  of  the  School 
Act.  No  such  defect  in  the  bill  or  affidavits  as  is  stated  by  the 
Chief  Justice  was  alluded  to  then,  nor  was  any  distinction  at- 
tempted to  be  drawn  between  a  bill  for  the  declaration  of  a 
plaintiff's  right,  and  the  delivery  up  of  the  books,  papers,  &c., 
and  one  for  an  account  of  moneys,  but  this  suit  was  treated  as 
a  suit  for  the  purposes  aforestated.  Under  such  circumstances 
I  think  it  is  the  clearest  law  that  the  appellant  would  have  had 
no  right  to  raise  this  question  on  this  appeal,  even  if  he  had 
attempted  to  do  so,  which  I  never  understood  he  did.  The  rule 
that  objections  that  might  have  been  raised  in  the  Court 
below  and  were  not,  cannot  be  allowed  to  prevail  in  a  Court  of 
appeal,  is  well  settled  as  is  shown  by  the  following  cases :  HU- 
liard  v.  Eiffie;^  Oiffard  v.  Hort;^  Cunyngham  v.  Cunyngham.^ 
I  can  readily  understand  why  the  point  was  not  taken  in  this 
way  in  the  Court  below,  for  if  so  I  might  have  allowed  an 
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1892«        amendment,  if  I  thought  it  necessary.    Again  it  might  have 

West       been  a  question,  as  the  24th  section  allows  an  injunction  order 

r^j.        to  be  made  before  a  bill  or  even  summons,  whether  I  would 

Tbustw®  op  have  felt  myself  confined  to  the  allegations  in  the  bill. 

ItrictNo.5,  Again  the  fact  that  no  account  was  asked  for  by  the  bill 
Parish  of  ^^ly  not  have  been  thouorht  material  by  the  defendant  s  coun- 
sel  to  give  the  Court  jurisdiction,  if  he  thought  any  such  cir- 
cumstances would  give  jurisdiction  as  the  bill  asks  for  a 
declaration  of  the  plaintiffs'  rights,  and  the  right  to  bring  a 
suit  for  that  purpose  was  expressly  given  by  the  Equity  Act, 
and  consequently  it  is  difficult  to  see  how  the  right  to  bring 
such  a  suit  could  be  denied  unless  the  jurisdiction  was  wholly 
taken  away  by  section  92.  Such  no  doubt  logically  follows  from 
the  judgments  of  Mr.  Justice  Weldon  and  Mr.  Justice  Wetmore 
and  which  proceed  on  the  argument  of  the  defendant's  counsel 
that  this  Court  has  no  jurisdiction  to  remedy  the  wrongs  of 
school  trustees  under  the  School  Act;  but  how  this  Court  having 
the  jurisdiction  concurrently  even  with  any  other  tribunal 
could  refuse  to  exercise  it  in  a  case  where  the  Statute  says  they 
shall,  that  is,  to  declare  the  rights,  I  cannot  conceive.  There 
can  be  no  pretence  that  the  inspector  or  County  Court  Judge 
could  make  any  such  declaration,  even  if  it  could  be  conceived 
that  the  important  legal  rights  of  school  trustees  could  be 
entirely  left  to  the  decision  of  a  County  Court  Judge  without 
any  appeal.  Admit  that  this  Court  has  jurisdiction  to  declare 
the  plaintiffs'  rights  concurrently  with  the  County  Court  Judge 
if  you  will,  and  I  will  venture  to  affirm  that  there  can  be  no 
authority  or  even  dicta  found  that  it  will  not  do  so,  and  when 
we  get  this  far  that  the  suit  is  properly  brought  in  this  Court, 
and  the  Court  has  entertained  the  suit  it  is  the  rule  that  the 
Court  entertains  the  suit  for  all  purposes,  and  will  not  allow 
any  other  tribunal  to  interfere.  In  Traill  v.  Baring,^  Lord 
Justice  Turner  says — "Questions  had  also  been  raised  upon  the 
jurisdiction  of  this  Court,  but  those  questions  do  not  here 
enter  into  the  original  question  of  whether  there  is  a  jurisdic- 
tion in  this  Court  to  interfere  by  way  of  an  injunction  if  neces- 
sary." See  also  Castello  v.  Cookr  In  Duncovibe  v  Oreenacre,^ 
which  was  a  suit  for  declaration  of  the  rights  of  a  party,  Sir  J. 
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Romilly,  Master  of  the  Rolls,  granted  an  injunction  restraining        ^^^- 

any  other  proceeding  in  any  other  Court  and  he  said  that  this        West 

Court  is  always  in  the  habit  of  interfering  where  th'e  remedy  is         r^^ 

more  complete  and  perfect  than  at  law.     If  this  is  so,  putting  Trxtstkes  of 

the  plaintiffs'  case  upon  the  right  to  have  such  declaration,  they  trict  No.  6, 

could  not  have  had  that  from  the  County  Court  Judge,  and    f ^R^sh  of 

•^  "  Johnston. 

therefore  their  remedy  here  was  more  complete  than  there  and 
this  Court  must  interfere  always,  supposing  that  the  defend- 
ant's Counsel  were  not  right  in  the  point  they  did  take,  that 
the  jurisdiction  of  this  and  all  other  common  law  courts  was 
taken  away  by  the  92nd  section,  and  in  which  view  Mr. 
Justice  Weldon  and  Mr.  Justice  Wetmore  concur ;  but  a  ma- 
jority of  this  Court  appear  to  think  otherwise  as  I  held  in 
the  Court  below. 

It  is  true  that  the  point  taken  below  was  that  this  Court  had 
no  jurisdiction,  and  in  some  sense  that  may  possibly  mean  a  case 
of  want  of  equity,  as  being  in  one  sense  an  objection  to  the  juris- 
diction ;  but  it  is  not  usually  so  treated,  for  the  want  of  equity 
may  be  and  generally  is  insisted  on  at  the  hearing  after  answer. 
The  former  is  usually  taken  by  demurrer  or  plea.  The  want 
of  equity  can  always  be  remedied  by  amending  the  bill  and 
the  other  cannot,  and  therefore  they  are  kept  distinct  in  the 
Judge's  mind,  and  in  this  case  the  way  the  objection  was  taken 
and  urged  in  the  Court  below  was  the  broad  ground  of  the  want 
of  jurisdiction  of  the  Court  to  entertain  the  suit  for  school 
trustees  under  any  circumstance,  their  only  remedies  being 
under  the  92nd  section ;  and  if  the  judgments  of  Mr.  Justice 
Weldon  and  Mr.  Justice  Wetmore  are  correct,  then  no  circum- 
stances could  give  this  Court  jurisdiction,  and  according  to  the 
authority  of  Lord  Ridesdale  this  objection  could  be  taken 
generally  at  any  time.  But  if  the  opinion  expressed  by  the 
Chief  Justice  is  correct,  that  this  Court  has  jurisdiction  to 
compel  the  defendant  to  account  and  pay  over,  this  not  being 
shewn  by  the  bill,  and  this  Court  in  consequence  of  the  defend- 
ant not  insisting  upon  it  at  the  proper  time^  by  demurrer  or 
otherwise,  enter  upon  the  suit  at  lai^e,  the  Court  having  general 

jurisdiction  will  exercise  it. 

Appeal  allowed  wUhavi  caste. 
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1882.  VASSIE,  Appellant,  and  VASSIE,  Respondent. 

April,  •  (Equity  Appeal.) 

BiU  in  Equity — De9cription  of  de/endarU  in  title — Amendment — In- 
solvent Act  0/  1816 — Creditor's  remedy  under  Section  125 — Court 
of  Equity — Objection  to  jurisdiction — How  taken — BiU  of  sale — 
Registry — Afler-a^^uired  property » 

W.,  a  trader,  being  indebted  to  plaintiff  who  held  a  bill  of  sale  of  his  stock  of 
goods  as  security,  became  insolvent  and  the  defendant  was  appointed  assignee 
of  his  estate.  The  plaintiff  filed  a  bill  in  equity  against  the  defendant,  alleg- 
ing that  he  was  appointed  assignee  of  W's  estate  and  had  taken  possession  of 
the  goods  which  he  refused  to  deliver  to  the  plaintiff,  and  under  direction  of 
the  creditors,  denied  his  right  thereto.  The  defendant's  answer  admitted 
that  he  was  the  assignee,  ana  that  he  claimed  to  hold  the  goods  as  such,  and 
as  part  of  the  insolvent's  estate. 

Htldf  on  appeal,  by  Allen,  C.  J.,  and  Kixo,  J.,  (Weldon,  J.,  dissenting), 
Ist.  That  it  sufficiently  appeured  that  the  suit  was  brought  against  the  defend- 
ant in  his  official  character,  though  he  was  not  so  described  in  the  title  of  the 
bill.  2nd.  That  if  it  was  necessary  to  describe  the  defendant  as  assignee  in 
the  title  of  the  bill,  the  plaintiff  should  have  been  allowed  to  amend  it  with- 
out costs. 

The  bill  claimed  that  it  should  be  declared  that  the  plaintiff  was  entitled  to 
hold  the  goods  as  security  for  his  debt,  and  that  the  defendant  should  deliver 
them  up  to  him,  or  pay  tibe  debt. 

Heldy  (per  Allen,  C.  J.,  Weluon  and  King,  JJ.)  that  as  the  plaintiff  was  a 
creditor  of  the  insolvent  seeking  to  obtain  payment  out  of  his  estate,  his 
remedy  was  by  application  to  the  Judge  of  the  County  Court  under  the  125th 
section  of  the  Insolvent  Act  of  1875,  and  not  by  a  suit  in  equity. 

An  objection  to  the  jurisdiction  of  the  Court  of  Equity  should  be  taken  by 
plea,  or  demurrer,  and  not  by  answer  ;  but  where  though  that  ground  was 
taken  in  the  Court  below,  the  bill  was  dismissed  on  a  different  ground,  — 

Semble,  that  the  Court  of  Appeal  would  not  reverse  the  judgment  on  the 
ffTound  that  the  objection  should  have.been  allowed, — no  injustice  having  been 
aone  the  plaintiff  thereby. 

A  bill  of  sale  dated  in  May  1873,  recited  that  plaintiff  had  furnished  W.  with 
a  stock  of  ffoods  to  commence  business  in  a  certain  described  store,  on  which 
W.  had  made  payments,  and  then  owed  plaintiff  $14,987 ,  that  W.  denred  that 
plaintiff  should  continue  to  supply  him  with  goods  from  time  to  time,  and  as 
well  to  secure  payment  of  that  sum,  as  also  of  all  further  suras  which  he  might 
owe  plaintiff  for  future  supplies  of  goods,  he  had  agreed  to  execute  an  assion- 
ment  to  plaintiff  by  way  of  mortgage,  of  his  present  stock  in  trade,  gocids, 
&c,  and  also  all  such  goods  and  mercnandise  as  ne  might  afterwards  purchase 
or  receive  into  his  stock  in  the  store  described.  It  then  conveyed  to  the 
plaintiff  all  W's  stock  in  trade,  goods  and  merchandise,  and  for  more  effecta- 
ally  securing  payment  of  the  said  sum  of  $14,987»  and  what  might  become 
due  to  the  plaintiff  for  further  supplies  of  soods,  he  was  authorized  upon 
default  in  payment,  after  demand,  to  enter  W  s  store,  and  seize  and  take  pos- 
session of  the  goods  and  merchandise  thierein,  whether  acquired  before  or 
subsequently  to  the  date  of  the  bill  of  sale,  and  to  sell  the  same  ;  but  on^ 
default  in  payment  W.  might  use  and  enjoy  the  eoods,  &c.,  without  any 
interference  by  the  plaintiff.  This  bill  of  sale  was  nled  in  June  1875,  under 
the  Consol.  Stat.  cap.  75.  Bv  a  further  deed  dated  in  August,  1877,  reciting 
the  previous  bill  of  sale,  and  that  $14,987  was  then  due  from  W.  to  the  plaintiff 
for  goods  supplied  thereunder,  that  payment  of  that  sum  had  been  demanded, 
and  it  not  bemg  convenient  for  W.  to  pay,  the  plaintiff  had  agreed  to  extend 
the  time  for  payment  on  certain  conditions ;  it  was  witnessed  that  W.  agreed 
to  pay  that  snm  with  interest  in  weekly  payments  of  $150  each ;  that  the 
bill  of  sale  of  Mav  1873  should  continue  as  a  valid  and  subsisting  secoritv  as 
well  on  the  stock  in  trade  then  in  the  said  store  aa  npon  any  goods,  «c, 
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which  might  at  any  time  afterwards  be  therein,  till  the  $14,987  was  paid.  1S82. 

It  then  authorized  the  plaintiff  in  case  of  default  in  payment  of  any  of  the  : — 

weekly  instalments,  to  enter  W's  store  and  seize  the  goods,  &c.,  whether        Vassik. 
acquired  before  or  after  the  date  of  the  bill  of  sale,  and  to  dispose  of  the  same.  v* 

This  deed  was  not  filed  under  the  Bills  of  Sale  Act     In  April,  1879,  W.  went        Vassie. 
into  insolvency.  , 

Held^  (per  Allen,  C.  J.,  and  Kino,  J.)  1.  That  the  deeds  shewed  an  intention 
to  convey  the  after-acquired  j^roperty  to  the  plaintiff,  and  not  merely  to  give 
him  a  license  to  enter  and  seize  it  in  default  of  payment  by  W.,  and  that  on 
such  default,  the  eq^uitable  right  to  such  goods  vested  in  the  plaintiff,  and 
that  a  Court  of  Equity  would  enforce  the  performance  of  the  agreement. 

2.  That  the  deed  contemplated  that  W.  should  have  the  right  to  sell  the 
goods  in  the  store  in  the  ordinary  course  of  his  business,  and  that  such  risht 
would  continue  till  the  plaintiff  exercised  his  ri^ht  of  entry  under  the  deed. 

3.  That  the  deed  of  May  1873  was  continued  in  force  by  the  deed  of  August 
1877,  which  created  no  new  debt,  nor  gave  the  plaintiff  any  additional  security, 
and  that  his  right  to  seize  the  goods  arose  under  the  deed  of  May  1873,  and 
was  not  affected  by  the  non-registry  of  the  second  deed. 

This  was  an  appeal  from  the  judgment  of  the  Judge  in 
Equity. 

The  facts  are  fully  stated  in  the  judgments. 

The  following  is  the  judgment  of  the  Judge  in  Equity : 

This  was  a  suit  brought  by  the  plaintiff"  against  the  defendant  in 
his  own  right  alone,  to  have  it  declared  that  the  plaintiff  was  entitled 
under  two  several  indentures,  copies  of  which  are  annexed  to  the  bill, 
and  are  the  indentures  bearing  date  the  fii-st  day  of  May,  A.  D.  1873, 
marked  A,[and  the  indenture  bearing  date  the  third  day  of  August,  A. 
D.  1877,  marked  B.,  to  hold  certain  goods  and  chattels  taken  by  E. 
McLeod,  Esquire,  the  official  assignee  for  the  City  and  County  of  Saint 
John,  fix>m  Caleb  Newton  Wetmore  and  Alfred  B.  Wetmore,  insol- 
vents, under  the  Insolvent  Act  of  1875,  and  the  Amending  Acts,  and 
by  him  delivered  over  to  the  said  defendant,  as  assignee  of  the  said 
Wetmores,  under  the  said  Act,  and  to  have  the  defendant  decreed  to 
deliver  up  the  said  goods  to  the  plaintiff*,  and  that  an  injunction 
should  be  granted  to  prevent  the  defendant  from  selling  and  disposing 
of,  or  interfering  with  the  said  goods  and  chattels,  and  from  hindering 
or  preventing  the  said  plaintiff  from  entering  into  and  upon  a  store 
and  premises  lately  occupied  by  the  said  Wetmores,  and  from  hinder- 
ing and  preventing  the  plaintiff*  from  taking  possession  of  the  said 
goods  and  chattels. 

I  was  informed  on  the  hearing  that  Mr.  Justice  Duff  had  granted 
an  injunction  order  in  the  above  terms,  ex  parte. 

The  facts  proved  before  me  were  as  far  as  I  think  material  to  the 
decision  of  the  case,  substantially  as  follows : — 

Wetmores  were  dry  goods  merchants,  carrying  on  a  retail  trade  in 
the  store  above  referred  to.  They  executed  to  the  plaintiff  the  said 
indentures  on  the  days  of  their  dates ;  the  first  was  registered  under 
the  Bills  of  Sale  Act  on  the  7th  day  of  June,  1875,  the  second  never 
was  r^^tered  at  all.  There  was  a  quantity  of  goods  in  the  store  at 
the  time  of  the  execution  of  each  of  the  indentures,  and  the  Wet- 
mores continued  to  sell  and  put  in  new  stock  until  the  17th  of 
AjpAy  1879,  when  there  was  due  the  plaintiff  the  sum  of  about 
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$2500.  When  the  plaintiff's  agent  pressed  for  payment,  an  agreement 
was  made  between  him  and  the  Wetraores  iis  to  their  paying  the 
plaintiff,  the  tenns  of  which  are  uncertain,  the  plaintiff's  ngent 
stating  it  to  have  been  that  he  was  to  take  his  pay  out  of  the  stock, 
taking  what  he  chose  at  a  puice  to  be  agreed  upon  between  them, 
and  the  Wotmores  stating  it  to  be  that  tlujy  were  to  give  the  plaintiff 
his  pay  out  of  the  stock,  he  to  take  such  of  the  stock  as  they  could 
spare,  so  as  not  to  break  up  their  business ;  under  this  agreement  on 
the  17th  of  April,  the  plaintiff's  agent  went  into  the  store  and  they 
iMjgan  to  agree  upon  the  goods  to  be  taken,  and  after  some  $800  worth 
were  set  aside  they  disagreed,  and  the  matter  was  broken  up,  and  the 
plaintiff's  agent  left  without  taking  possession  of  any  of  the  goods  or 
store.  Some  efforts  were  made  by  the  Wetmores  to  arrange  the 
matter  which  failed,  and  on  the  24  th  of  April  an  attachment  in  insolv- 
ency was  issued  against  them,  and  on  the  25th  it  was  placed  in  the 
hands  of  Mr.  McLeod,  the  official  assignee,  who  immediately  went 
and  took  possession  of  the  goods  and  store ;  he  found  the  plaintiff's 
agent  at  the  store,  but  the  Wetmores  were  still  in  possession  with  the 
store  and  goods  still  under  their  control.  It  appeared  the  plaintiff^s 
agent  had  gone  to  the  store  on  that  occasion,  with  the  intention,  as  he 
said,  of  taking  ])Ossession,  about  fifteen  minutes,  as  I  should  judge 
before  the  wiit  of  attachment  was  delivered  to  McLeod ;  afterwards 
the  regular  meeting  of  the  creditors  of  Wetmores  was  held  and  the 
defendant  was  duly  appointed  assignee,  when  McLeod  delivered  up 
the  goods  and  ])remLses  to  him,  which  was  the  state  of  the  matter  at 
the  time  this  suit  was  brought. 

The  defendant's  counsel  at  the  hearing  contended  that  no  decree 
could  be  made  in  this  cause  unless  the  defendant  as  assignee  of  the 
Wetmores  was  made  a  pai-ty,  and  in  fact  the  suit  should  have  been 
brought  against  the  defendant  as  assignee,  and  it  could  not  be  main- 
tained against  him  in  his  own  right. 

The  plaintiff's  counsel,  after  all  the  evidence  was  in,  asked  leave  to 
amend  by  substituting  the  defendant  as  assignee  of  Wetmores  in  the 
stead  of  the  defendant  in  his  own  right,  this  the  defendant  objected 
to,  principally  on  the  ground  that  such  substitution  would  alter  the 
entire  case  and  prevent  the  defendant  from  raising  the  question  of  the 
jurisdiction  of  the  Couit,  they  contending  that  if  the  plaintiff  had 
any  claim  to  these  goods  against  the  assignee,  it  could  only  be  made 
to  the  County  Court  Judge.  I  decided  to  allow  the  plaintiff  to  amend, 
but  only  on  the  terms  that  the  defendant  should  have  leave  to  demur, 
])lead  or  answer  the  amended  bill,  and  that  the  plaintiff  should  \r&j 
the  costs  occasioned  by  the  amendment,  these  terms  the  plaintiff's 
counsel  refused  and  the  heaiing  proceeded. 

The  defendant  claiming  that  the  bill  should  be  dismissed  : 

L  Because  the  suit  should  have  been  brought  against  the  defendant 
as  assignee  of  Wetmores,  and  there  was  no  case  against  the  defendant 
in  his  own  right. 

2.  That  this  court  had  no  jurisdiction,  and  the  claim  should  be 
made  under  the  125th  section  of  the  Insolvent  Act  of  1875,  to  the 
County  Court  Judge. 
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3.  That  the  indenture  of  1877  was  not  registered  and  therefore  the 
attempted  transfer  was  void. 

4.  That  the  indenture  of  1873  was  altered  bv  the  indenture  of 
1877,  which  contains  a  new  defeasance,  and  the  non-registry  of  that 
makea  the  security  void. 

5.  That  the  indentures  only  authorize  the  taking  possession  of  any 
property  not  in  the  store  at  its  date,  and  was  not  a  transfer  of  such 
property  until  possession  taken,  and  the  plaintiff  took  no  possession 
until  the  attachment  was  issued,  and  tliere  is  no  evidence  that  one 
article  of  the  goods  taken  by  McLeod,  and  by  the  defendant,  was  in 
the  store  at  the  date  of  the  indenture  of  1877  ;  the  evidence  is  that 
they  were  not. 

6.  That  as  the  plaintiff  claims  that  he  had  legal  title  and  possession 
of  the  goods  and  the  defendant  took  them  from  him ;  the  plaintiff's 
remedy  was  at  law  by  an  action  of  replevin  and  ejectment,  and  not 
in  equity. 

7.  That  the  goods  taken  were  not  goods  that  were  in  the  store  at 
the  time  either  of  the  indentures  was  executed,  and  therefore  no 
property  passed  in  such  goods,  even  if  the  indentures  were  sufficient 
to  pass  the  property  then  in  the  store. 

8.  That  the  case  does  not  shew  any  title  or  equity  in  the  plaintiff 
to  these  goods  against,  the  defendant  as  assignee  of  the  Wet  mores ; 
that  the  Wetmores  had  not  the  goods  at  the  time  they  executed  the 
indentures,  and  therefore  could  convey  nothing ;  that  no  equity  could 
arise  in  such  a  case  unless  a  decree  for  a  specific  performance  could  be 
made ;  and  no  such  decree  could  be  made  in  such  a  case,  even  if  the 
Wetmores  were  not  insolvent ;  but  if  it  could,  it  is  against  the  policy 
of  the  insolvent  law  to  allow  the  whole  estate  of  an  insolvent  to  be 
subject  to  an  equity  raised  by  an  agreement  to  convey  to  one  creditor 
all  of  the  insolvent's  after-acquired  property. 

The  plaintiff's  counsel  claimed  that  the  defendant  could  not  object 
to  the  jurisdiction  as  this  ought  to  have  been  done  by  demurrer  or  plea, 
and  not  by  answer,  and  further  contended  that  he  had  a  right  to 
maintain  the  suit  and  to  have  the  injunction  continued,  and  a  declara- 
tion made  that  the  goods  were  the  plaintiff's,  or  that  he  had  an  equity 
in  them  to  be  paid  his  debt.  I  find  under  the  evidence  that  the  proj> 
erty  in  dispute  came  into  the  hands  of  the  defendant  as  assignee  of 
the  Wetmores,  under  the  Insolvent  Act  of  1875  and  the  Amending 
Acts,  he  having  been  duly  appointed  such  assignee  and  the  property 
handed  over  to  him  by  E.  McLeod,  Esquire,  the  official  assignee  for 
the  City  and  County  of  St.  John,  and  I  think  no  doubt  can  exist 
under  the  evidence  given  but  that  he  was  such  assignee  at  tlie  time 
he  so  took  the  property,  and  I  think  the  evidence  shews  that  all  the 
acts  complained  of  were  the  acts  of  the  Wetmores  before  the  attach- 
ment was  issued;  of  Mr.  McLeod,  the  official  assignee,  after  the 
attachment  and  before  the  appointment  of  the  defendant  as  assignee, 
and  of  the  defendant  as  such  assignee  after  his  appointment,  and  that 
all  these  acts  were  not  only  done  in  the  light  of  the  insolvents,  and 
BO  professed  by  all  parties,  but  there  never  was  the  slightest  claim 
made  by  the  defendant  in  his  own  right  to  this  property  and  there 
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can  be  no  pretence  that  he  had  any.  Under  these  circumstances  I 
think  this  suit,  if  maintainable  at  all,  should  have  been  brought  against 
the  defendant,  as  such  assignee,  and  is  not  maintainable  against  him 
in  any  other  capacity,  and  the  plaintiff  having  declined  to  amend  on 
the  terms  I  offered  him,  and  there  being  no  case  for  a  Court  of  Equity 
against  the  defendant  in  his  own  right,  1  am  compelled  to  dismiss  the 
bill  on  that  ground.  If  any  reason  or  authority  is  wanted  for  what 
appears  to  me  so  elementary  a  principle  as  is  involved  in  this  propo- 
sition, I  think  the  reason  must  be  obvious  that  it  would  be  inequitable 
to  attempt  to  deal  with  the  rights  of  the  defendant  as  assignee,  which 
in  effect  are  the  rights  of  the  creditors  of  Wetmores,  and  of  the  Wet- 
mores  themselves,  without  their  representative  being  before  the  Court, 
as  it  is  only  in  such  a  character  he  could  control  the  rights  in  dispute. 
Would  it  not  be  most  unjust  that  property  should  be  taken  out  of 
the  possession  of  the  representative  of  the  creditors,  exposed  to  peril 
and  possibly  destroyed  without  any  person  representing  them  being 
before  the  Court  1  And  I  think  it  is  equally  obvious  that  it  would 
be  most  unfair  to  have  such  a  party  added  at  the  hearing,  after  the 
whole  evidence  was  in,  and  the  pleadings  over,  as  it  would  necessarily 
make  an  entirely  new  case,  contesting  and  affecting  new  rights  in 
which  there  is  nothing  in  common  with  any  claim  the  defendant 
would  have  in  his  own  right. 

I  think  that  it  is  clear  law  that  the  defendant  had  no  title  or  in- 
terest in  this  property  except  as  assignee  of  the  Wetmores,  and  if  he 
attempted  to  sue  for  it  or  assert  any  right  to  it  in  his  own  name,  he 
would  fail.  See  16th  section  of  the  Insolvent  Act  of  1875,  declaring 
that  all  the  interest  of  the  insolvent  shall  vest  in  the  assignee: 
Miles  V.  Fope.^  Then  if  the  assignee  has  the  sole  interest,  it  is 
elementary  law  that  he  must  bring  any  suit  in  equity  affecting  the 
property  or  be  made  a  party.  See  1  Daniel  Prac.  201,  Story's  EJq., 
Pleading,  sec.  179  ;  Raxolings  v.  Lambert.^ 

I  think  the  plaintiff's  case  for  any  claim  under  the  indentures, 
made  between  him  and  the  Wetmores  should  be  solely  against  Wet- 
mores' assignee  and  ought  not  to  be  brought  against  the  defendant  in 
his  own  right,  and  should  not  lie  mixed  up  with  any  relief  sought 
against  either  the  defendant  in  his  own  right  or  any  other  person 
claiming  an  interest  in  such  property.  See  2  Watkins  Equity,  1026; 
Tasker  v.  Small  ;^    West  Mulland  Ry,  Co.  v.  Nixcn,^ 

The  plaintiff's  claim  in  this  case,  as  put  by  his  counsel,  depends 
upon  his  right  against  the  Wetmores  to  have  a  specific  performance 
of  an  agreement  claimed  to  be  contained  in  the  indentures,  and  if 
they  had  not  become  insolvent,  they  surely  would  have  been  the 
proper  parties  against  whom  to  bring  a  suit  to  enforce  such  a  claim. 
Tasker  v.  Small  is  an  authority  to  shew  not  only  that  they  are  neces- 
sary parties,  but  also  that  no  other  person  ought  to  be  a  paity,  and 
sui*ely  when  their  whole  interest  has  gone  over  to  their  assignee,  the 
same  rule  will  hold. 

This  being  my  view,  I  wish  to  say  a  word  as  to  the  course  I  took 
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on  the  plaintiff's  counsel's  application  to  substitute  the  defendant  as        1882. 
assignee,  instead  of  the  defendant  in  his  own  right.     I  have  great  "     vlssnt 
doubts  whether  I  had  a  right  to  make  such  an  amendment  at  all,  at  t\ 

the  hearing  and  after  the  evidence  was  taken,  for  I  think  this  would  Vassie. 
be  not  only  altering  the  whole  case,  but  would  be  equivalent  to  having 
one  jiarty  befoi'c  the  court  as  defendant  letting  him  control  tlie  whole 
case  to  the  end,  and  thon  striking  liim  out  and  putting  in  another  party 
and  binding  him  by  the  pleadings  and  conduct  of  the  other  i>erson  which 
it  appears  to  me  would  be  unjust  and  ought  not  to  be  done,  but  I  thought 
it  was  best  to  err  on  the  side  of  allowing  the  amendment,  if  I  took 
cure  that  neither  the  new  nor  the  old  defendant  was  injured  by  such 
amendment,  and  I  think  the  cases  of  Milligan  v.  Mitchell,^  Watts  v. 
IJyde,^  Milupardv,  Oldfield/'^  and  Innes  v.  Jackawi,^  are  ample  author- 
ity to  show  that  I  offered  to  do  for  the  i)laintiff  as  much,  if  not  more  than 
I  ought  under  the  circumstances,  and  although  I  cannot  authoritatively 
declai'e  what  the  plaintiff's  rights  are  against  the  defendant  as  assignee, 
yet  as  these  mattei-s  have  been  fully  discussed  before  me  .and  I  have 
considered  them,  and  am  of  opinion  that  the  plaintiff  has  failed  to 
establish  that  he  is  entitled  to  any  charge  upon  or  equity  in  any  of  the 
goods,  wares  or  merchandize  that  came  into  the  hands  of  the  defend- 
ant as  assignee  of  the  Wetmores,  but  that  the'  defendant  as  such 
assignee  is  entitled  to  the  Siime  to  be  distributed  in  insolvencj-,  I  have; 
thonght  it  right  to  give  the  parties  the  benefit  of  the  opinion  that  1 
have  formed,  and  to  do  this  without  going  into  many  of  the  questions 
raised  by  the  defendant's  counsel,  such  as  to  the  Insolvent  Act  giving 
exclusive  jurisdiction  to  the  Judge  of  the  County  Court  in  such 
matters. 

I  think  that  the  last  Indenture  at  all  events  introduces  new 
stipulations  in  the  matter  of  the  transfer  of  these  goods,  and  it  is 
di&cult  CO  see  how  it  could  be  allowed  to  stand  against  the  assignee 
of  the  insolvents  in  the  face  of  the  Bills  of  Sale  Act.  Even  if  this 
could  be  got  over,  I  think  if  the  proper  construction  of  these  in- 
dentures is  as  contended  by  the  plaintiff's  counsel,  that  they  not 
only  convey  all  the  goods  in  the  store  at  their  respective  dates  to  the 
plaintiff,  but  amount  to  an  agreement  that  the  Wetmores  would  assign 
to  the  plaintiff  all  goods  that  they  might  thereafter  place  in  the  store  ; 
as  there  is  no  evidence  as  I  before  stated  that  any  of  the  goods  in  dis- 
pute were  in  the  store  at  either  of  theiie  dates,  nor  that  the  plaintiff  or 
his  agent  was  in  possession  of  any  of  them,  the  plaintiff's  claim  must  be 
reduced  to  what  right  he  could  acquire  under  the  agreement  to  the  trans- 
fer of  the  after-acquired  goods  to  him ;  now  what  was  this  agi'eementi 
It  was  not  to  transfer  evor^'thing  that  came  into  the  store,  as  that  would 
interfere  with  the  Wetmores'  right  to  sell,  but  it  was  a  right  for  the 
plaintiff  to  give  a  written  notice  to  the  Wetmores  to  pay,  and  then  if  ^ 

they  failed  to  pay,  the  plaintiff  acquired  a  right  to  have  the  goods 
transferred  to  him,  if  there  was  any  agreement  to  transfer  at  all ; 
now  no  such  written  notice  was  ever  given,  and  therefore  I  think  the 
pUintifi'  never  acquired  any  right  to  have  such  a  transfer,  even  if  the 
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1882.         plaintiff's  counsers  construction  of  the  indenture  is  correct,  and  until 
■  ■  ^  that  was  done  the  Wetmores  were  at  liberty  to  sell  the  goods  to  whom 

V.WJ8IE       ^i^^y  chose,  and  when  the  attachment  issued  that  had  the  same  effect 

Vabsie.  ^^  though  they  had  sold  them,  and  even  if  this  were  not  so,  and  there 
was  a  general  agreement  by  Wetmores  to  transfer  their  after-acquired 
p!X)perty  to  one  creditor  to  the  exclusion  of  others,  I  am  inclined  to 
think  that  such  an  agreement  would  be  against  the  policy  of  the  In- 
solvent Act,  and  would  not  be  enforced  in  equity  against  the  assignee, 
even  if  such  agreement  related  to  propci-ty,  with  regard  to  which  specific 
performance  would  be  decreed  against  the  insolvents  themselves, 
a.s  the  exercise  of  the  power  of  the  Court  of  Equity  to  compel  specific 
performance  is  not  ex  debito  JHstltioe  but  is  discretionary,  and  is 
never  exercised  when  it  would  be  unjust  to  do  so :  see  1  Watkins  80. 
Would  it  be  equitable  to  allow  an  insolvent  trader  to  make  an  agree- 
ment by  which  he  would  bind  himself  that  ho  would  transfer  all  his 
after-acquired  property  to  one  creditor  and  then  go  out  into  the  mar- 
ket, buy  goods  on  credit,  keep  the  apparent  ownership  and  then  when 
he  assigned  in  insolvency  such  an  agreement  be  enforced  and  his  whole 
estate  swept  away  by  one  creditor  I  It  appears  to  me  that  such  an 
agreement  woiild  be  against  the  policy  of  the  Insolvent  Act ;  the 
policy  and  object  of  which  is,  as  I  undei-st»ind  it,  to  divide  an  in- 
solvent's effects  equally  among  all  his  cieditoi^,  and  to  allow  such  an 
equity  under  such  circumstances  to  arise,  and  for  this  court  in  such  a 
case  to  exercise  discretionary  powers,  and  decree  a  specific  perform- 
ance of  such  a  conti-act,  would  I  think  directly  tend  to  defeat  that 
object  of  the  Insolvent  Act,  and  create  a  mode  by  which  it  could  be 
evaded.  On  this  point  see  Ex  parte  Holland  ;^  Ex  parte  Fishery- 
Ex  parte  Kllner.  '* 

The  ari-angements  made  in  this  case  for  the  plaintiff  to  allow  the 
Wetmores  to  carry  on  their  business,  and  be  the  ostensible  owners  of  a 
large  stock  of  goods,  which  by  the  way  was  all  their  assets,  could  have 
no  other  effect  than  to  give  them  credit  to  buy  goods  and  place  them 
in  the  store,  and  as  soon  as  placed  there  to  become  in  effect  the  prop- 
erty of  the  plaintiff;  under  these  circumstances  I  can  come  to  no  other 
conclusion  but  that  this  was  done  to  give  the  plaintiff,  one  of  the  Wet- 
mores' creditors,  an  advantage  over  the  others,  and  I  think  this  is 
contrary  to  the  policy  of  the  Insolvent  Act.  That  this  is  the  opin- 
ion of  Sir  George  Jessel,  who  is  admitted  to  he  one  of  the  ablest  equity 
lawyers  alive,  I  think  is  evident  from  the  quaere  put  by  him  to  the 
counsel,  In  re  Floreiice  Land  and  Public  Works  Company.^ 

He  is  there  reported  to  have  asked :  Would  it  not  be  contrary  to  the 
policy  of  the  Bankruptcy  Law  that  a  moi-tgage  security  should  affect 
after-acquired  property  ]     Admit  for  the  sake  of  the  argument  that 

^  the  recital  in  the  fii*st  indenture  proves  that  there  was  an  agreement 

that  Wetmores  were  to  execute  to  the  plaintiff  an  assignment  of  all 

the  stock  that  they  brought  into  the  store,  (and  the  true  construction 

^  of  the  indentures  is  not  as  contended  for  by  the  defendant's  counsel, 

that  it  was  nothing  more  than  an  assignment  of  the  stock  then  in  the 


18  Ch.  D.  2S1.  9L.  R.  7  Ch.  686.  siS  Ch.  D.  245.  «10  Ch.  D.  6«>. 


V 


EASTEK   TEBM,  XLV.  VlCnOElA. 


83 


store,  and  a  power  to  the  plaintiff  to  enter  after  written  demand  of 
payment,  and  take  atter-acquired  stock,  and  sell  it  to  pay  his  debt,) 
such  an  agreement  would  be  obligatory  on  the  Wetmores  if  nothing 
intervened ;  but  would  that  authorize  or  justify  them  in  giving,  or 
the  plaintiff  in  taking,  such  an  assignment  when  they  were  hopelessly 
insolvent  and  contemplated  insolvency  ]  It  appears  to  me  no  matter 
what  previous  agreement  they  may  have  had  if  they  should  immedi- 
ately before  their  insolvency  transfer  any  property  by  way  of  security 
for  the  payment  of  any  creditor,  such  transfer  would  be  void  under 
the  133  section  of  the  Insolvent  Act  of  1875,  and  therefore  after  they 
contemplated  insolvency,  no  specific  ])erformance  of  such  an  agree- 
ment ought  to  be  enforced,  even  if  it  related  to  such  kinds  of  after- 
acquired  property  of  which  a  specific  pei-formance  would  be  decreed. 
See  McLeod  v.  Wright,  ^ 

I  do  not  wish  for  a  moment  to  be  underetood  as  in  any  way  denying 
that  the  estate  of  an  insolvent  goes  over  to  the  assignee,  subject  to  all 
the  charges  and  obligations  that  the  insolvent  was  under  in  regard  to 
the  same.  I  think  by  the  16th  section  the  estate  is  transferred  to  the 
assignee  in  the  same  condition  in  which  the  insolvent  held  it,  and  sub- 
ject to  the  same  equities  as  well  as  all  other  charges ;  but  I  think  it 
is  only  such  equities  and  charges  as  are  good  as  well  against  the  in- 
solvent's creditors  as  himself,  and  the  assignee  has  a  right  to  interpose 
any  rights  of  the  ci*editors  as  well  as  those  of  the  insolvent,  and 
it  follows  that  the  assignee  may  defeat  many  claims  that  an  insol- 
vent himself  could  not ;  instance  the  case  of  an  assignment  by  the 
insolvent  of  the  property  made  to  defeat  creditors,  this  w^ould  be  good 
against  the  insolvent  but  could  not  be  enforced  against  the  assignee, 
so  in  regard  to  any  transfer  made  void  by  the  Insolvent  Act. 

Suppose  in  the  case  of  McLeod  v.  Wright,  Brown  had  only  promised 
to  give  the  transfer  of  the  ships  and  they  had  not  been  transferi*ed, 
surely  such  a  transfer  could  not  have  been  compelled  against  his 
assignee. 

But  I  form  my  opinion  on  the  broad  gi*ound  that  a  Court  of 
Equity  would  not  decree  a  specific  i)erf  orraance  of  agreement  to  trans- 
fer such  property  as  a  stock  that  is  usually  found  in  a  retail  dry  goods 
store,  and  it  appears  to  me  absui*d  to  ask  a  Court  of  Equity  to  follow 
every  yard  of  tape  or  paper  of  pins  in  such  a  stock  in  order  to  compel 
a  specific  performance  of  an  agreement  in  relation  thereto.  Surely  if 
there  could  be  a  case  in  which  a  Court  would  leave  the  parties  to  their 
remedy  at  law,  this  w^ould  be  one.  If  the  Court  took  upon  itself  to 
couipel  a  specific  performance  of  an  agreement  for  a  mortgage  on  such 
a  stock  and  by  consequence  made  an  equity  in  every  article  of  it,  it 
would  follow  that  every  person  that  bought  a  pin*s  worth  of  it  with 
notice  would  have  to  be  made  a  party  to  the  suit. 

But  the  authorities  are  clear  that  the  Court  will  not  as  a  general 
rule  enforce  the  specific  performance  of  an  agreement  relating  to  per- 
sonal chattels  where  the  plaintiff  has  an  adequate  remedy  at  law  :  1 
Story  sec.  717:2  Sch.  k  L.  548 ;  3  Dart  on  Vendors  and  Purchasers 
985. 
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Vassie. 


The  case  of  Uolroyd  v.  Marshall  ^  has  been  cited  by  the  plaintiff 
as  ail  authority  to  8\ip)X}rt  liis  contention,  but  it  must  be  remembered 
that  in  that  case  tlie  agreement  related  to  8i>ecific  ascertained  chattels, 
whei-eas  in  this  case  it  did  not ;  the  goods  that  the  agreement  related 
to  were  changing  every  day  and  the  Lord  Chancellor,  at  page  212 
i-ecognizes  the  distinction  in  so  far  as  he  stiites  that  if  the  conti-act 
in  that  case  related  to  no  specitic  fonuation  it  would  not  at  the 
time  of  its  execution  confer  ajiy  right  in  equity :  he  adds  bow- 
ever  it  is  equally  true  that  it  would  attiich  on  furniture  answering 
the  contract  when  acquired,  provided  the  contract  remained  in  force 
at  the  time  of  its  l)eing  so  acquired.  This  I  think  must  mean  if  the 
(X)n tract  designated  and  ix)inted  to  some  specific  pieces  of  furniture  to 
l>e  acquired,  but  in  this  case  that  is  not  ]X)ssible,  as  if  you  take  this 
contract  to  mean  as  I  think  it  do(^s  goods  that  may  be  in  tlie  stoix; 
when  the  written  notice  proN'ided  for  by  the  first  indenture  is  given, 
then  no  such  notice  has  Wen  given,  and  if  it  is  true  as  contended  for 
by  Mr.  Gilb^at  that  the  second  indenture  admits  that  such  notice  was 
given,  then  it  would  only  attach  to  the  sixecitic  gooils  in  the  store  at 
that  time  and  not  to  any  goods  acquired  aft<?r  such  notice,  and  thei*e  is  no 
evidence  that  the  defendant  had  any  of  those  goods  at  the  time  of  such 
acknowledgeil  notice  and  the  absurdity 'of  the  plaintifi*  having  theriglit 
to  have  a  specific  performance  of  such  a  contract  is  I  think  strongly 
shewn  by  such  a  contention  as  it  would  make  such  ecjuity  attach  to  all 
goods  that  were  after  such  notice  sold  by  letail  and  are  in  the  hands 
of  hundreds  of  customers  that  hapi>ened  to  know  of  this  agreement, 
and  it  might  well  be  argued  the  registry  of  it  was  notice.  Surely  no 
Court  of  E(juity  could  ever  be  asked  to  enfoi*ce  such  an  agreement 
even  between  the  parties  to  it  themselves. 

The  principle  of  the  cases  of  Mixi^nhigion  v.  Keane,'^  Rounddl  v. 
Breary,''^  and  Beldiv.g  v.  Read,  is  that  no  charge  is  created  except 
where  the  covenant  i-efei's  to  particular  property  or  where  property 
has  been  acquired  with  an  intention  to  ^Kirfoiin  or  satisfy  the  coven- 
ant. I  do  not  think  that  can  be  said  to  have  been  so  in  this  case. 
This  after-acquired  proj^erty  was  acquired  to  sell  again  and  not  to 
assign  to  the  plaintiff.  Again,  it  is  laid  down  in  the  notes  to  RyaJl 
V,  RowleSf*  that  the  contract  in  order  to  create  a  charge  must  purport 
to  confer  an  interest  in  the  future  chattels  immediately  by  itu  own 
force  and  without  the  necessity  of  any  further  act  on  the  part  of  the 
assignee  upon  the  future  chattels  coming  into  existence.  This  was 
not  the  case  with  this  contract.  I  have  already  pointed  out  Uiat  the 
assignee  was  to  give  notice  and  he  was  to  take  possession,  besides 
which  the  assignor  was  to  execute  an  assignment.  See  Thorn jvso^i  v. 
Cohen.^ 

The  plaintifTs  counsel  contended  that  the  plaintiff's  agent  was  ui 
possession  or  attempted  to  take  possession  and  was  prevented  by  force 
before  the  attachment  came  into  the  hands  of  the  official  assignee,  but 
I  think  this  makes  no  difference,  as  I  think  that  it  operated  to 
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pass  the  property  fi*ora  the  time  it  was  issued  by  the  order  of  Judge         1882. 
Watters  on  the  24th  of  April  ;  but  if  it  did  not  I  think  the  evidence       Vassie 
failed  to  make  out  either  that  the  plaintiff's  agent  was  in  possession  c. 

or  attempted  to  take  possession  under  the  indenture ;  it  is  true  that  Vassie. 
he  went  to  the  store  with  the  intention,  as  he  says,  of  taking  possession 
a  few  minutes  before  the  time  that  the  writ  of  attachment  was  delivered 
to  Mr.  McLeod,  but  there  is  no  evidence  to  satisfy  me  that  he  either 
took  possession  of  the  stoi*e  or  these  goods  under  the  powers  contained 
in  the  indentures  or  attempted  to  do  so  ;  all  he  did  was  to  go  into  the 
stoi-e  as  any  one  would,  the  Wetmores  being  in  possession  and  having 
control  of  the  store  and  goods,  he  neither  assumed  control  nor  attempted 
to  do  so  until  after  the  writ  must  have  been  in  Mr.  McLeod's  hands. 
See  Ex  parte  Figher.  ^ 

My  order  therefore  will  be  that  the  injuction  order  granted  in  this 
cause  1)0  dissolved,  and  the  bill  dismissed  with  costs. 

The  plaintiff  appealed  from  this  judgment.     The  grounds  of 

appeal  are  as  follows : 

1.  That  the  learned  Judge  was  in  error  in  holding  that  the  plaintiff 
could  not  proceed  against  the  defendant  without  setting  out  in  the 
title  of  tlie  bill  that  defendant  was  assignee  of  Wetmore  Brothei-s, 
insolvents;  or  that  the  bill  in  its  title  should  have  been  against  William 
Vassie  as  assignee  of  Caleb  N.  Wetmore  and  Alfred  B.  Wetmore, 
insolvents. 

2.  That  the  learned  Judge  was  in  error  in  deciding  that  the  plain- 
tift*  was  not  entitled  to  hold  the  goods  referred  to  in  the  bill  as  against 
the  defendant,  either  pei-sonally  or  as  assignee  of  Wetmore  Brothers 
in  insolvency,  under  the  instruments  set  out  and  annexed  to  the  plain- 
lifTs  bill,  and  had  no  equity  in  them  or  equitable  lien  ther'H»n  for  his 
debt  as  against  the  defendant  either  ])ersonally  or  as  assignee  in 
insolvency. 

3.  That  the  learned  Judge  was  in  eiTor  in  deciding  that  under  the 
circumstances  as  appearing  in  the  evidence,  the  plaintiff  was  not 
entitled  to  a  declaration  of  his  lights  as  against  the  defendant  either 
personally  or  as  assignee  of  insolvents,  Caleb  N.  Wetmore  and  Alfred 
B.  Wetmore,  and  was  not  entitled  to  have  the  defendant  restrained 
by  injunction  from  selling  and  disposing  of  or  interfeiing  with  the 
said  goods  and  chattels,  and  from  hindering  or  preventing  the  plaintifi 
from  entering  into  and  upon  the  store  on  King  street  mentioned  in 
the  said  agi-eements,  and  from  hindering  and  preventing  the  plaintiff 
from  taking  possession  of  said  goods. 

April  27,  1881.  George  G,  Gilbert  supported  the  appeal. 
The  bill  alleges  that  the  defendant  claimed  to  hold  the  goods 
as  assignee,  and  the  answer  admits  that  he  was  assignee.  The 
person  who  held  the  goods  we  claimed  was  before  the  Court 
and  claimed  to  hold  them  as  assignee,  and  there  is  no  reason 
why  the  Judge  in  Equity  should  not  have  decided  under  the 
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Vassie       Story  Eq.  PL,  sec.  72.     At  most  the  objection  was  an  objection 

Vassjie.      ^^   form,  and  plaintiff  should  have   been  allowed  to  amend 

without  the  terms  imposed  by  the  Court  below.     Consol.  Stat. 

cap.  4  9,  sec.  30. 

Section  125  of  the  Insolvent  Act  is  permissive  and  does  not 
oust  the  jurisdiction  of  the  Court  of  Equity,  especially  where 
the  object  is  to  have  equitable  rights  enforced  and  the  property 
protected  pending  a  declaration  of  those  rights.  The  County 
Court  Judge  has  no  equitable  power  under  section  125  by 
which  he  could  give  the  relief  we  ask  for:  Ex  j^ctvte  Danville,^ 
McGairk  v.  McLeo(P  is  distinguishable  and  is  not  reconcilable 
with  the  case  of  McLeod  v.  McGmvk.^  This  case  questions 
the  right  of  the  Dominion  Legislature  to  enact  this  section.  I 
contend  that  it  is  ultra  vires.  If  not  ultra  vires  it  only  applies 
where  the  goods  are  legally  in  the  hands  of  the  assignee. 

The  objection  to  the  jurisdiction  of  the  Equity  Court  could 
only  be  taken  by  plea  or  demurrer :  1  Dan.  Pr.  555-G29.  This  is 
also  an  answer  to  the  objection  that  we  had  a  complete  remedy 
at  law,  besides  the  plaintiff  claims  an  equitable  title  to  after- 
acquired  goods.  A  court  of  law  could  not  give  a  declaration 
of  the  plaintift's  rights  on  this  point  nor  could  it  protect  his 
rights  by  restraining  the  Wetmores  from  selling  the  goods. 

The  real  question  is  as  to  the  plaintiff  s  right  to  the  goods 
brought  into  the  store  after  the  assignment.  There  was  in 
equity  an  assignment  of  the  after-acquired  property,  and  as 
between  the  parties  there  was  no  necessity  of  the  assignee 
taking  possession  to  complete  the  transfer.  The  assignee  in 
insolvency  can  l>e  in  no  better  position  in  this  respect  than  the 
insolvent.  The  property  was  sufficiently  designated  by  the 
statement  in  the  assignment  that  it  was  to  include  all  the  stock 
in  ti-ade,  goods,  tScc,  and  also  all  such  goods,  &:c.,  as  might  sabse- 
([uently  be  brought  into  Wetmores*  store:  Holroyd  v.  Marshall;^ 
Lazarus  xAndrade;"  Brown  v.  Tanner  f  Wilson  v.  Wilson ;'' 
In  re  Wai^e;^  Curies  v.  Auber;^  Ex  x>(Ji^'te  King;^^  Ex  paiie 

11  p.  &  B.  337.  «L.  R.  8  Ch.  App.  6»7. 

32  Pugs.  823.  7L.  R  14  Eq.  32. 

nPxxgB.  248.  "8  Price  809. 

«10  H.  L.  C.  lUl.  oUmx  &  W.  620. 
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Xeiciit;'^  Ex  parte  Games ;*^  Robinson  v.  Neshitt;^  Beavan  v.  The  ^S^- 
Earl  of  Oxford;*"  Kinderley  v.  Jei^'is;^  Eyre  v.  McDowell;^  Va&sib 
2  Wh.  &  Tud.  L.  C.  G13,  615;  Langton  v.  Norton,'^  The  case  Vi^re. 
of  Langton  v.  Horton  is  a  strong  case  in  point,  and  the  court 
there  carry  the  doctrine  much  further  than  would  be  necessary 
in  this  case.  The  bill  of  sale  of  1873  shews  that  the  parties 
intended  to  transfer  the  property.  It  was  not  a  mere  agree- 
ment for  a  sale  with  a  license  to  take  possession :  Bui^i  v. 
Carvidho ;^  Malconi  v.  Scott ;^  Ckou-ne  v.  Bayl'is.^^  Reeve  v. 
Whitrnore^^  is  the  strongest  case  against  this  contention,  and 
in  that  case  there  w^ere  two  bills  of  sale  with  different  condi- 
tions. But  assuming  it  was  only  an  agreement  with  a  license 
to  take  possession,  then  the  act  of  the  plaintifl'*s  agent  in  going 
to  Wetmores*  store  before  the  writ  of  attachment  was  in  the 
hands  of  the  assignee  and  taking  possession  of  the  store  and 
goods  and  holding  them  until  forcibly  dispossessed  by  the 
a&signee  was  a  sufficient  act  of  possession  :  1  Fish.  Sup.  Dig. 
377;  Thompson  v.  Cohen ;^^  In  re  Eslich;^^  Ex  parte  Sym- 
mona; ^ *  Ex  jHirte  Montagu, ^  ^ 

The  non-filing  of  the  agreement  of  August  1877  does  not 
aff*ect  the  bill  of  sale  of  May  1873 :  it  is  not  a  defeasance  of  it, 
but  on  the  contrary,  it  expressly  states  that  it  shall  continue. 
It  simply  extends  the  time  for  payment.  The  Bills  of  Sale 
Act  does  not  apply  to  the  first  bill  of  sale  because  it  was  made 
before  the  Act  passed. 

The  defendants  are  estopped  by  the  admission  of  a  demand 
in  writing  in  the  second  deed  from  setting  up  that  there  was 
no  demand.  No  demand  under  the  second  agreement,  which 
only  extended  the  time  of  payment  in  the  first,  was  necessary : 
Natmiial  Mercantile  Bank  v.  Hampson;^^  Taylor  v.  Mc- 
Keand.^'^ 

The  transaction  with  the  plaintiff*  does  not  in  any  way  con- 
travene the  policy  of  the  Insolvent  Act.  It  was  to  secure  a 
bona  fide  debt  and  there  was  no  attempt  at  fraud  or  conceal- 
ment.    The  case  of  Ex  parte  Kilner'^  ®  relied  upon  by  the  Judge 
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1882.        in  Equity  in  support  of  his  view  on  this  point  was  a  very 
Vassie       different  case — there  the  Bill  of  Sale  was  postponed  until  the 

Va^ik.      ^^'^  ^^  insolvency. 

E,  McLeod  and  Harrison,  contra.  It  is  not  contended  that 
the  bill  shews  any  interest  in  the  defendant  except  as  assignee ; 
but  that  the  suit  was  not  against  him  in  that  capacity.  The 
rights  of  the  Wetniore^  and  their  creditors  could  not  be  adjudi- 
cated upon  in  a  suit  to  which  neither  thej^  nor  their  repi^e- 
sentative  were  parties :  Story  Eq.  PI.  sec.  7o ;  Story  Ecj.  Jur. 
sec.  152G. 

The  Court  of  Equity  had  no  jurisdiction.  Plaintiff  .should 
have  sought  his  remedy  under  the  125th  section  of  the  In- 
solvent Act.  The  section  is  imperative  and  provides  in  express 
tenns  that  no  suit,  attachment,  tc,  or  other  proceeding  of  any 
kind  whatever  shall  be  had  in  cases  which  come  within  the 
section.  Conceding  the  plaintiffs  contention  that  expivss 
words  are  necessary  to  depriv^e  the  Court  of  Equity  of  its  juris- 
diction, we  have  the  express  words  here.  The  only  question 
then  is,  whether  the  plaintiff  is  seeking  any  relief  which  the 
County  Court  Judge  could  not  give  under  the  1 25th  section. 
Wo  submit  that  the  County  Court  Judge  had  express  power 
to  enforce  any  claim  that  the  plaintiff  might  have  against  the 
goods  in  the  hands  of  the  assignee,  and  he  also  had  power  to 
protect  the  property  by  ordering  the  assignee  to  stay  the  sale 
pending  a  decision  of  the  plaintiff  s  claim.  The  case  is  in  all 
points  within  the  express  terms  of  the  section:  McQuirk  v. 
McLeod  ;*  Robinson  v.  Ellis,^  The  case  of  Ex  parte  DanviMe^ 
was  really  a  redemption  suit  and  involved  a  question  as  to 
whether  a  deed  aKsolute  on  its  face  was  not  a  mortgage,  and 
could  not  be  said  to  be  a  demand  for  a  debt,  kc,  within  the 
125th  section. 

The  defence  that  the  Court  had  no  jurisdiction  was  properly 

made  by  answer.    While  a  plea  or  demurrer  might  be  a  more 

scientific  mode  of  raising  the  objection,  still,  under  our  practice 

,    any  defence  which  could  be  taken  by  plea  or  demurrer  can  be 

taken  by  answer:  1  Dan.Pr.  715;  Consol.  Stat.  cap.  49,  sec.  30. 

The  deed  of  1877  is  a  new  instrument.  It  is  true  that  it 
incorporates  the  agreement  of  May  1873,  but  it  contains  a  new 
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defeasance  and  should  have  been  filed  under  the  Bills  of  Sale        1882. 
Act:   Ex  parte  SottiJtam.^     [Weldox,  J.     How  would   the      v.vrsik 
creditors  be  injured  by  its  not  being  filed  ?]     Probably  not  at      Va^ssif:. 
all;  still  that  would  not  do  away  with  the  necessity  of  filing  if 
the  act  requires  it. 

Neither  of  the  deeds  operates  to  transfer  the  after-acquired 
propertj^;  they  only  operated  as  a  transfer  of  the  property 
which  the  Wetmores  then  had,  and  a  license  to  the  plaintiff 
to  take  possession  of  the  after-acquired  property  in  case  of 
default:  1  Watson  Comp.  G4G;  Chidell  v.  Gcdsivovtlojr  The 
plaintiff  never  took  possession  under  the  license  in  the  deeds. 
The  Judge  has  found  this  fact,  and  his  finding  is  virtually  con- 
clusive: Jones  v.  Calkin,'^ 

The  plaintiff  could  not  take  possession  until  he  had  made  a 
demand  under  the  second  deed. 

The  rijjht  of  the  Dominion  Parliament  to  enact  the  125th 
section  can  hardly  l>e  seriously  questioned  now. 

Cur.  <i(h'.  ndf. 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.  The  first  question  in  this  case  is,  whether  the 
bill  should  have  been  dismissed  because  the  suit  was  not  brought 
against  the  defendant  as  assignee  of  the  insolvents. 

If  the  suit  is  against  the  defendant  in  his  own  right,  the 
objection  is  good ;  but  I  am  not  satisfied  that  it  is  so,  though 
the  defendant  is  not  described  as  assignee  in  the  title  of  the 
bill. 

The  tenth  paragraph  of  the  bill  states,  that  at  a  meeting  of  the 
creditors  of  the  in.solvei]ts,  the  defendant  was  appointed  assignee 
of  their  estate :  that  the  plaintiff'  at  such  meeting,  demanded 
that  the  goods  which  had  been  taken  by  the  official  assignee 
from  the  insolvents'  store — and  which  goods  are  the  subject 
matter  of  this  suit — should  be  given  up  to  the  plaintiff;  or  that 
the  creditors  should  pay  the  amount  of  his  claim ;  that  the 
creditors  did  not  then  determine  the  matter ;  but  a  few  days 
afterwards  the  defendant  notified  the  i)laintiff  that  under 
direction  of  the  inspectors,  he  (defendant)  would  resist  the 
plaintiff  s  claim  to  hold  the  goods.  That  the  defendant  had 
informed  the  plaintiff  that  the  official  assignee  had  handed  over 

'  XL  R.  17  Eq.  578.  «6  C.  R.  N.  S.,  471.  "3  Pnfr».  35fi. 
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1882.  the  goods  to  him  (defendant),  and  that  they  were  in  his  poshes- 
Vassie  sion  at  the  time  the  bill  was  filed  (par.  12),  and  that  the 
Vassie  defendant  as  assignee,  had  advertised  the  goods  for  sale  (par. 
13.)  The  prayer  of  the  bill  is,  that  it  should  be  declared  that 
the  plaintiff  was  entitled  to  hold  the  goods  as  security  for  the 
debt  due  to  him  by  the  insolvents,  and  that  the  defendant 
should  be  decreed  to  deliver  up  the  goods  to  him,  and  should 
be  enjoined  from  selling  or  interfering  with  them,  and  from 
preventing  the  plaintiff  from  taking  possession  of  them  under 
the  provisions  of  two  deeds  stated  in  the  bill. 

The  defendant  s  ansA^^cr  admits  his  appointment  as  assignee ; 
the  refusal  of  the  creditors  to  comply  with  the  plaintiff's  request 
to  have  the  goods  delivered  up  to  him,  and  referring  the  matter 
to  the  defendant  and  the  inspectors ;  that  he  (defendant)  in- 
formed the  plaintiff  that  he  would  resist  his  claim  to  the  goods; 
that  they  had  been  handed  over  to  him  by  the  official  assignee, 
and  were  then  (at  the  date  of  the  answer)  in  his  (defendant's) 
possession,  and  that  he  claimed  to  hold  them  as  assignee  of  the 
insolvents,  and  as  part  of  their  estate. 

I  am  unable  to  see  from  the  bill  that  the  suit  is  brought 
against  the  defendant,  except  as  assignee  of  the  insolvents,  or 
to  suppose  that  he  could  have  had  the  least  doubt  about  the 
character  in  which  he  was  sued — indeed  his  answers  shew  that 
he  thoroughly  understood  that  he  was  sued  in  his  official 
character,  and  that  only ;  and  the  last  paragraph  denies  the 
plaintiff's  right  to  proceed  in  this  suit  to  enforce  his  claim, 
becau.se  the  defendant  as  assignee  was  only  liable  to  be  pro- 
ceeded against  under  the  125th  section  of  the  Insolvent  Act 

I  cannot  think  that  the  fact  of  his  not  being  described  as 
assignee  in  the  title  of  the  bill  is  material,  where  the  allegations 
in  the  bill  shew  that  it  was  in  that  character  only  that  he  was 
made  a  defendant,  and  where  he  fully  admits  it  in  his  answer: 
at  all  events,  if  it  was  necessary  so  to  describe  the  defendant,  I 
think  the  plaintiff  should  have  been  allowed  to  amend  the  title 
without  costs.  Being  before  the  court,  and  as  I  think,  in  his 
official  and  i-epresentative  character,  there  was  nothing  to  pre- 
vent the  court  dealing  with  the  defendant  as  such,  and  doing 
complete  justice  with  respect  to  the  property  in  dispute. 

Though  the  bill  w&s  dismissed  on  the  distinct  ground  that 
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the  suit  was  not  brought  against  the  defendant  as  assignee,  the        1^2. 
learned  Judge  has  also  expressed  an  opinion  adverse  to  the       Vassie 
plaintiff's  claim  on  several  other  grounds,  some  of  which  it  will      Vi^iB. 
be  necessary  to  consider. 

It  has  been  contended  before  us  that  the  plaintiff's  claim, 
if  any,  could  only  be  enforced  under  the  125th  section  of  the 
Insolvent  Act  of  1875.  The  plaintiffs  answer  to  that  is,  that 
he  is  not  claiming  payment  out  of  the  aasets  of  the  estate;  that 
a  Court  of  Equity  alone  has  power  to  declare  his  rights  under 
the  bills  of  sale  set  out  in  the  pleadings,  and  to  enforce  his 
equitable  rights. 

That  the  plaintiff  is  a  creditor  of  the  insolvents,  seeking  to 
obtain  payment  of  his  debt,  either  by  selling  the  goods  himself, 
which  he  claims  to  have  been  assigned  to  him  by  the  insolvents, 
or,  that  the  debt  should  be  paid  by  the  defendant  as  assignee, 
if  he  retains  the  goods,  is  beyond  dispute.  Whether  the  plain- 
tiff had  a  right  to  take  the  goods  under  the  bill  of  sale  of  May 
1873,  or  under  the  deed  of  August  1877,  or  under  both  of  these 
combined,  and  whether  the  property  in  any  part  of  the  goods 
passed  to  the  plaintiff  by  what  took  place  between  his  agent. 
Seeds,  and  Messrs.  Wetmore  in  April  1879,  are  questions  which 
I  think  the  Judge  of  the  County  Court  had  power  to  deter- 
mine under  the  125th  section  of  the  Insolvent  Act ;  and,  if  he 
had  the  power,  he  had  the  exclusive  power,  by  the  express 
words  of  the  section.  I  see  nothing  to  prevent  him  from  ad- 
judicating upon  the  equitable,  as  well  as  the  legal  rights  of 
creditors ;  indeed,  some  of  the  terms  used  in  the  section  show 
that  such  was  the  intention  of  the  Legislature.  In  Ex  paHe 
Danville,^  which  has  been  relied  on  to  show  that  the  jurisdic- 
tion of  the  Court  of  Equity  is  not  taken  away,  the  circumstan- 
ces were  very  different  from  those  which  exist  here.  That  was 
in  fact  an  application  to  declare  a  deed,  absolute  on  its  face,  to 
be  a  mortgage,  and  to  be  allowed  to  redeem  on  payment  of 
the  amount  found  due.  The  applicant  was  not  a  creditor  of 
the  insolvent  asking  payment  of  his  debt  out  of  the  assets  in 
the  hands  of  the  assignee :  the  case,  therefore,  was  not  within 
the  125th  section.  In  Henderaon  v.  Kerr^  it  was  held  that 
tbe  jurisdiction  of  the  Court  of  Chancery  to  entertain  a  suit 
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18^-' for  foreclosure  of  a  mortgage  was  not  taken  away  by  the  In- 

Vassie  solvent  Act,  Injcause  the  moi-tgagce  did  not  come  as  a  creditor 
Va«me.  seeking  payment  out  of  the  assets  of  the  estate  ;  but  that  the 
mortgagor  should  redeem,  or  his  e<|uity  of  redemption  be  barred: 
also,  that  the  Insolvent  Act  had  no  machinery  for  working  out 
the  details  of  a  foreclosure  suit.  The  Chancellor  arrived  at  this 
conclusion  with  some  doubts. 

It  has  also  been  held  that  where  the  asiiignee  is  in  possession 
of  property  which  was  mortgaged  by  the  insolvent,  the  mort- 
gagee cannot  maintain  trespass  or  trover  against  the  assignee 
for  taking  or  converting  the  property,  but  must  enforce  his 
claim  under  the  50th  section  of  the  Insolvent  Act  of  18G9,  of 
which  the  125th  section  of  the  present  Act  is  a  copy.  Archi- 
bald v.  Huldan;^  Ditntble  v.  White ;'^  Cronibie  v.  Jackson,^ 

The  object  of  the  Insolvent  Act  was  to  establish  a  cheap 
local  tribunal  for  the  adjudication  of  all  claims  of  creditors  in 
a  summary  manner,  and  for  administering  the  assets,  and  wind- 
ing up  the  estate.  The  IGth  and  93rd  sections  give  ample 
powers  to  the  assignee  to  protect  the  property,  and  to  investi- 
gate any  claims  against  the  estate ;  and  as  the  assignee  takes 
the  property  under  the  same  charges  and  obligations  as  the 
insolvent  was  liable  to  in  regard  to  it,  the  insolvencj'  of  Messrs. 
Wetmore  did  not  abridge  or  destroy  any  rights  which  the  plain- 
tiff had  under  the  bill  of  sale,  though  it  may  affect  his  remedy. 

No  doubt  the  jurisdiction  of  this  court  can  only  be  taken 
away  by  express  words,  or  by  necessary  implication ;  Vestry 
of  S(.  Pancrasw Batterbury  ;*  BlaMurn  w  Parkliuon.^  The 
words  of  section  125  are  very  positive  that  all  remedies  sought 
for  enforcing  any  claim  for  a  debt,  &c.,  in  or  to  any  property 
in  the  possession  of  the  assignee  may  be  obtained  by  an  order 
of  the  Judge,  "  and  not  by  any  suit  or  other  proceeding  of  any 
kind  whatever." 

If  the  plaintiff  8  claim  in  this  case  is  for  a  *'  debt,"  "  mort- 
gage," or  "  right  of  property,"  it  comes  within  the  words  of 
this  section,  and  it  would  seem  clear  that  the  intention  of  the 
Legislature  was  that  his  remedy  should  be  that  which  the  sec- 
tion points  out.     See  per  Lord  Hatherley  in  Stoiie  v.  Thonias. 

130  U.  C.  Q.  R  30.  334  U.  C.  Q.  R  575.  «1  E.  &  E.  7L 
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Then,  does  the  plaintiff  in  his  bill  ask  any  relief  which  the  ^^2. 
Insolvent  Court  cannot  grant  ?  Are  there  any  difficulties 
pointed  out  which  a  Court  of  Equity  alone  can  determine  ? 
Or,  is  there  anything  in  the  case  which  would  render  the  relief 
more  effectual  in  equity  than  in  the  Insolvent  Court  ?  I  think 
not.  The  prayer  of  the  bill  is,  in  substance,  that  the  Court 
should  declare  that  the  goods  which  were  taken  possession  of 
by  the  official  assignee,  and  which  were  then  in  the  defendant's 
possession,  belonged  to  the  plaintiff  under  the  bills  of  sale,  and 
that  the  defendant  should  be  enjoined  from  interfering  with 
them.  I  see  nothing  to  prevent  the  Judge  of  the  Insolvent 
Court  determining  under  the  125th  section,  whether  the  goods 
did  or  did  not  belong  to  the  plaintiff  under  the  bills  of  sale ; 
and  if  he  should  decide  in  the  affirmative,  undoubtedly  he 
would  have  power  to  direct  the  assignee  to  give  them  up  to  the 
plaintiff.  If  that  is  so,  the  plaintiff's  rights  would  be  as  well 
protected,  and  the  relief  as  effectual  in  the  Insolvent  Court,  as 
in  the  Court  of  Equity. 

Even  where  there  is  a  concurrence  of  jurisdiction,  (as  there 
is  in  England  in  some  cases)  the  Court  of  Chancery  will  not 
ordinarily  entertain  a  suit  where  the  rights  of  the  parties  can 
be  properly  adjudicated  on  in  the  Bankrupt  Court.  Martin  v. 
Poiiniing ;^  Stone  v.  Thomas;^  White  v.  Simmons ;^  Ex  paiie 
Fletcfier^  In  the  last  case,  James,  L.  J.,  says  that  it  is  very 
desirable  that  every  question  relating  to  the  property  of  a 
bankrupt  should,  if  possible,  be  determined  in  one  court. 

Inasmuch,  therefore,  as  the  plaintiff  is  a  creditor  of  the  in- 
solvents seeking  to  enforce  his  claim  for  his  debt,  or  to  have 
his  mortgage  satisfied  out  of  goods  in  the  hands  of  the  assignee, 
or  to  have  those  goods  delivered  up  to  hini;  I  think  that  by  the 
express  words  of  the  Act,  his  remedy  is  that  pointed  out  by 
the  125th  section,  and  not  by  a  suit  in  the  Court  of  Equity. 
.  It  was  also  objected,  that  the  question  of  the  juiisdiction  of 
the  Court  of  Equity  could  not  be  raised  by  answer,  but  should 
have  been  by  plea.  I  agree  that  a  plea  would  have  been  the 
proper  mode  of  pleading  in  this  case.  Whether  the  objection 
could  only  be  taken  in  that  way,  may  not  be  so  clear.  In 
Dan.  Pr.  (3rd  ed.)  493,  it  is  said  that  the  defence  proper  for  a 
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l^^«  plea,  is  such  as  reduces  the  cause  or  some  paiii  of  it  to  a  single 
Vassie  point,  and  from  thence  creates  a  bar  to  the  suit,  or  to  the  part 
Vji^sie.  ^^  ^^  ^^  which  the  plea  applies.  And  on  page  512,  it  is  said, 
that  "  those  pleas  which  are  commonly  called  pleas  to  the  juris- 
diction, do  not  proceed  the  length  of  disputing  the  right  of  the 
plaintiff  in  the  subject  of  the  suit,  or  allege  any  disability  on 
the  part  of  the  plaintiff  to  prosecute  the  suit,  but  simply  assert 
that  the  Court  of  Chancery  is  not  the  proper  Court  to  take 
cognizance  of  these  rio^hts."  That  is  exactly  what  the  defend- 
ant  contends  in  this  case.  So,  in  Story  s  Eq.  PL  §  652,  it  is 
said  that  "  the  true  end  of  a  plea  is  to  save  the  parties  the 
expense  of  the  examination  of  the  witnesses  at  large ;  and  the 
defence  proper  for  a  plea  is  such  as  reduces  the  cause,  or  some 
part  of  it  to  a  single  point,  and  from  thence  creates  a  bar  or 
other  obstruction  to  the  suit,  or  to  the  point  to  which  the  plea 
applies." 

These  authorities  seem  to  show  that  the  question  of  jurisdic- 
tion should  properly  have  been  raised  by  a  plea.  This,  how- 
ever, was  not  the  point  on  which  the  decision  of  the  court  below 
distinctly  turned.  But  if  the  judgment  of  the  learned  Judge 
had  been  confined  to  that  point,  I  am  not  prepared  to  say  that 
it  would  be  a  ground  for  reversing  the  decision,  as  no  injustice 
was  done  the  plaintiff  by  the  form  in  which  the  question  was 
raised ;  and  besides,  there  are  cases  where,  if  a  defendant  is 
doubtful  whether  a  plea  will  hold,  he  may  set  forth  his  whole 
defence  by  way  of  answer,  and  pray  the  same  benefit  of  so 
much  as  goes  in  bar,  as  if  it  had  been  pleaded  to  the  bill.  Dan. 
Pr.  (3rd  ed.)  582 ;  Mitf.  PI.  (4th  ed.)  308 ;  Stone  v.  Thomas 
(8Mpra),     I  therefore  think  this  objection  ought  not  to  prevail. 

The  main  question  in  the  case  turns  on  the  bills  of  sale  or 
deeds  under  which  the  plaintiff  claims  the  goods.  The  first 
one,  dated  1st  May  1873,  recites  that  the  plaintiff  had  furnished 
to  Messrs.  Wetmore  a  stock  of  goods  and  merchandise,  to  com- 
mence business  in  cei^tain  premises  situate  on  the  north  side  of 
King  street,  in  the  city  of  St.  John,  recently  occupied  by  Welch 
&  Gilmour,  on  which  goods  they  had  made  certain  payments, 
but  then  owed  him  $14,987 ;  that  they  were  desirous  that  he 
should  continue  to  supply  them  with  goods  from  time  to  timei 
to  keep  up  their  stock  in  trade ;  and  that  as  well  to  secure  the 
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payment  of  the  said  debt,  as  also  to  secure  payment  of  all  fur-  ^^2. 
ther  sums  of  money  in  which  they  might  afterwards  become  Vassie 
indebted  to  him  in  respect  of  future  supplies  of  goods,  they  Vi^iE. 
had  agreed  to  execute  an  assignment  to  him  by  way  of  mort- 
gage of  their  then  present  stock  in  trade,  goods,  fcc,  and  also 
of  all  such  goods  and  merchandise  as  they  might  afterwards 
purchase  or  receive  into  their  stock,  or  upon  the  said  messuage 
and  premises  situated  on  the  north  side  of  King  street  afore- 
said. It  then  witnessed  that  in  consideration  of  the  premises, 
they  had  granted,  bargained,  sold  and  assigned  to  the  plaintiff, 
his  executors,  &c.,  all  their  stock  in  trade,  goods,  merchandise 
and  effects,  and  all  their  rights  and  interest  therein ;  to  have, 
hold,  receive  and  take  the  same  as  his  own  property  and  effects. 
And  for  more  effectually  securing  payment  of  the  said  sum  of 
?1 4,987,  and  such  other  mone3's  and  interest  thereon  as  should 
from  time  to  time  thereafter  become  due  and  owing  from  them 
to  the  plaintiff  in  respect  of  any  further  supplies  of  goods,  they 
authorized  and  empowered  him,  his  executors,  administrators 
and  assigns,  to  enter  into  their  said  premises  on  King  street, 
and  to  seize  and  take  possession  of  the  stock  in  trade,  goods 
and  merchandise  therein,  whether  acquired  subsequently  to  the 
date  of  the  bill  of  sale,  and  not  legally  passing  thereunder,  or 
previously  thereto,  which  at  any  time  before  the  satisfaction  of 
the  security  should  be  upon  the  said  premises,  and  to  make 
and  perfect  any  assignment,  transfer  or  delivery  thereof,  to  any 
agent  or  trustee  for  the  plaintiff,  his  executors  &c.  or  other- 
wise. It  then  provided  that  the  bill  of  sale  should  be  void,  if 
on  demand  in  writing,  the  grantors  paid  the  said  sum  of 
814,987,  and  such  other  moneys  and  interest  as  they  might 
thereafter  owe  the  plaintiff;  but  that  in  case  of  default  in  pay- 
ment after  such  demand,  it  should  be  lawful  for  the  plaintiff, 
his  executors,  &c.,  to  take  possession  of  the  stock  in  trade,  &c., 
thereby  assigned,  and  also  such  substituted  or  future  acquired 
stock  in  trade,  &c.,  in  and  upon  the  said  premises,  and  to  sell 
the  same  in  such  manner  as  tlie  plaintiff  should  think  fit.  It 
further  provided  that  until  default  in  payment,  the  grantors 
might  use,  possess  and  enjoy  the  stock  in  trade,  &c.,  without 
any  interference  by  the  plaintiff,  his  executors,  &c.  This  bill  of 
sale  was  duly  registered  oa  the  7th  June^  1875. 
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1882.  The  second  deed,  dated  the  8rd  August,  1877,  after  reciting 

the  above  bill  of  sale,  and  that  there  was  then  due  from  the 
grantors  to  the  plaintiff  the  sum  of  ?1 4,087,  for  goods  supplied 
by  him  to  them  under  the  terms  thereof,  and  that  a  demand  of 
paj'ment  of  such  sum  had  been  made  upon  them,  as  therein 
provided,  and  it  not  being  convenient  for  them  to  pay  the 
amount,  the  plaintiff  had  agreed  to  extend  the  time  of  payment 
on  the  conditions  thereinafter  mentioned,  witnessed  that  the 
grantors  covenanted  to  pay  the  said  sum  with  interest,  in 
weekly  payments  of  ?150  each  ;  that  the  bill  of  sals  of  May, 
1873,  should  continue  and  remain  as  a  valid  and  subsisting 
security,  as  well  on  the  stock  in  trade,  &c.,  then  in  and  upon 
the  said  premises  situated  on  the  north  side  of  King  street,  as 
upon  all  the  stock  in  trade,  .Sec,  which  might  at  any  time  there- 
after l>e  thereon  until  the  said  sum  of  $14,987  and  interest  was 
paid.  I  shall  refer  hereafter  more  particularly  to  the  provi- 
sions of  this  deed. 

Several  important  questions  arise  upon  these  instniments — 
not  only  upon  their  construction,  but  as  to  the  effect  upon  them 
of  the  Insolvent  Act  of  1875  and  the  Bills  of  Sale  Act, — Cons. 
Stat.  cap.  75, 

The  leading  case  respecting  the  assignment  of  after-acquired 
property  under  a  bill  of  sale,  is  Holroyd  v.  Marshall.^  There, 
under  an  assignment  to  the  plaintiff  of  certain  machinery,  by 
way  of  mortgage,  to  secure  the  payment  of  a  debt  of  £5,000 : 
there  was  a  clause  which  provided  that  all  machinery,  imple- 
ments, (fee,  which  during  the  continuance  of  the  security  should 
be  fixed  or  placed  in  and  about  the  mill  and  building,  in  addi- 
tion to,  or  substitution  for  the  premises  or  any  part  thereof, 
should  be  subject  to  the  trusts,  powers,  provisions  and  declara- 
tions thereinbefore  declared  concerning  the  premises ;  and  that 
the  grantor  would,  at  the  request  of  the  plaintiff,  do  all  neces- 
sary acts  for  assuring  such  added  or  substituted  machinery,  frc, 
so  that  the  same  might  become  vested  accordingly.  At  various 
times,  prior  to  the  2nd  April,  18G0,  portions  of  the  machinery 
described  in  the  assignment  were  sold,  and  other  machinery 
added  and  substituted  by  Taylor,  the  grantor.  A  written 
statement  of  the  machinery  so  added  was  delivered  by  Taylor 
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to  the  plaintiff  before  the  2nd  April ;  and  on  that  day  the        1^2. 
plaintiff  served  him  with  a  written  demand  of  payment  of  the      Vassie 
£5,000,  and  interest.     On  the  14th  of  April  the  machinery  was       VA^mK. 
seized  under  an  execution  against  Taylor,  issued  on  a  judgment 
recovered  subsequent  to  the  mortgage.     The  question  in  dis- 
pute was,  whether,  as  to  the  machinery  added  since  the  date  of 
the  mortgafi^,  the  title  of  the  mortgagee  (plaintiff)  or  that  of 
the  judgment  creditor  ought  to  prevail.     The  Lord  Chancellor, 
in  delivering  his  opinion  before  the  House  of  Lords,  said,  "It  is 
c^^uite  true,  that  a  deed  which  professes  to  convey  property 
liich  is  not  in  existence  at  the  time,  is,  as  a  conveyance,  void 
t.  law,  simply  because   there  is  nothing  to  convey.     So,  in 
^^uity,  a  contract  which  engages  to  transfer  property  which  is 
x^ot  in  existence,  cannot  operate  as  an  immediate  alienation, 
'Ttierely  because  there  is  nothing  to  transfer.     But  if  a  vendor 
or  mortgagor  agree  to  sell  or  mortgage  property,  real  or  per- 
gonal, of  which  he  is  not  possessed  at  the  time,  and  he  receives 
the  consideration  for  the  contract,  and   afterwards   becomes 
possessed  of  property  answering  the  description  in  the  contract, 
there  is  no  doubt  that  a  Court  of  Equity  would  compel  him  to 
perform  the  contract,  and  that  the  contract  would,  in  equity^ 
transfer  the  beneficial  interest  to  the  mortgagee  or  purchaser 
immediately  on  the  property  being  acquired.     This,  of  course, 
tasmnes  that  the  supposed  contract  is  one  of  that  class  of  which 
» Court  of  Elquity  would  decree  the  specific  performance.     If 
it  be  80,  then  immediately  on  the  acquisition  of  the  property 
described,  the  vendor  or  mortgagor  would  hold  it  in  trust  for 
the  purchaser  or  mortgagee,  according  to  the  terms  of  the  con- 
tnuit.     ♦     ♦     ♦     I  have  already  explained  that  a  contract 
relating  to  goods,  but  not  to  any  specific  goods,  would  not  be 
tie  subject  of  specific  performance,  and  that  a  contract  that 
«oald  not  be  specifically  performed,  would  not  avail  to  tittnsfer 
*ay  estate  or  interest." 

The  judgment  was,  that  immediately  on  the  new  machinery 
being  placed  in  the  mill,  it  became  subject  to  the  operation  of 
the  contract,  and  passed  in  equity  to  the  mortgagee,  for  whom 
^  1   the  mortgagor  became  a  trustee  of  the  property.     The  ratio 
^  ^  ^idendi  of  the  case  was  that  the  c6venant  relating  to  the 
wbstifcated  machinery  was  a  contract  which  a  Court  of  Equity 
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1S82.        would  decree  to  be  specifically  performed,  and  therefore,  in 
Vamie      equity,  it  transferred  the  beneficial  interest  to  the  mortgagee 
*^-  as  soon  as  the  property  was  acquired. 

It  is  important  to  consider  how  far  the  principles  laid  down 
in  that  case  are  applicable  here  : — whether  there  is  any  agree- 
ment in  the  first  deed,  that  after-acquired  property  should  ptss 
to  the  plaintiff,  or  whether  he  had  merely  a  license  to  take 
possession  of  it.  The  bill  of  sale  recites  that  Messrs.  Wctmore 
had  agreed  to  execute  an  assignment  to  the  plaintiff  of  their 
present  stock  in  trade,  &c.,  "  and  also,  of  all  such  goods,  wares 
and  merchandise  as  they  may  hereafter  purchase  or  receive 
into  their  stock,  or  upon  the  said  messuage  and  premises  situ- 
ate," &c.  The  operative  part  of  the  deed  then  declares  that 
they  had  granted,  bargained,  sold  and  assigned  to  the  plaintiff, 
all  their  stock  in  trade,  goods,  &c,  and  all  their  rights  and 
interest  therein ;  and  it  then  gives  him  authority  in  case  of 
default  to  enter  on  the  premises,  and  to  seize  and  take  posses- 
sion of  any  goods  that  before  the  satisfaction  of  his  security 
might  be  thereon,  and  to  sell  the  same. 

If  the  bill  of  sale  had  professed  to  convey  the  after-acquired 
property,  no  interest  would  have  passed  at  law,  because  a  man 
cannot  assign  what  has  no  existence ;  but  it  would  operate  on 
such  property  as  soon  as  it  came  into  existence,  and  would 
transfer  the  equitable  interest  to  the  grantee,  and  a  Court  of 
Equity  would  enforce  the  performance  of  such  an  agreement^ 
because  the  particular  goods  intended  to  be  conveyed  were 
specifically  pointed  out.  Lazarus  v.  Andrade^  is  a  Btrong 
authority  on  this  point. 

If  it  was  the  intention  of  the  parties  to  this  bill  of  sale  that 
the  after-acquired  property  should  pass,  it  would  only  be  giving 
effect  to  that  intention  to  hold  that  it  did  pass.  Holroyd  v. 
Marshall  (supi^a);  Reeve  v.  Whitmore.^ 

In  the  recent  case  of  Collyer  v.  Isaacs^  Jessel,  M.  R.,  says, 
"  A  man  can  contract  to  assign  property  which  is  to  come  into 
existence  in  the  future,  and  when  it  has  come  into  existence, 
equity,  treating  as  done  that  which  ought  to  be  done,  fastens 
upon  that  property,  and  the  contract  to  assign  thus  becomes  a 
complete  assignment.' 


»>  • 
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Notwithstanding  the  absence  of  any  words  in  the  operative  ^^^ 
part  of  the  bill  of  sale  applying  expressly  to  a  transfer  of  the  Vasbw 
afler-acquired  property,  I  think,  considering  all  the  clauses  of  Vabsib. 
the  deed,  that  the  parties  intended  to  transfer  it  as  it  came  into 
existence,  and  not  merely  to  give  the  plaintiff  a  right  to  enter 
and  seize  it.  The  language  of  Kindersley,  V.  C,  in  Beeve  v. 
Whitmoi'e  (ev/pra)  is  peculiarly  appropriate  to  this  view  of  the 
case.  His  Honor  says,  "  With  regard  to  a  contract  or  agree- 
ment to  assign,  whatever  the  words  are — whether  they  are 
words  of  assignment,  agreement,  or  licence — if  upon  the  con- 
text of  the  instrument  you  find  the  intention  of  the  parties 
to  have  been  to  make  an  assignment,  and  to  pass  the  equitable 
interest  instanter,  and  independently  of  any  act  to  be  done  by 
the  party  to  whom  the  assignment  is  made,  that  will  operate 
as  an  assignment  in  a  Court  of  Equity/'  *  ♦  ♦  "The 
question  before  me,  therefore,  is,  not  what  is  the  effect  per  se 
of  an  instrument  purporting  to  be  a  licence  to  seize,  but,  what 
upon  the  context  is  the  intention  of  the  parties  ?  That  de- 
pends upon  the  whole  of  the  instrument/' 

There  is  here  an  express  agreement  to  assign  the  after-ac- 
quired property — a  present  agreement  that  the  plaintiff  should 
have  a  right  and  an  interest  attaching  immediately  upon  all 
the  property  which  might  be  brought  upon  the  premises,  and 
that  he  should  have  the  power  of  entering  on  the  premises  for 
the  purpose  of  seizing  and  taking  possession  of  that  future 
property,  for  "  more  effectually  securing  payment "  of  his  debt. 
It  is  not  a  mere  power  to  enter  and  seize ;  but  a  security  on  the 
property,  both  present  and  future,  accompanied  with  a  power 
to  enter  and  seize  the  property.  In  this  respect  the  case  differs 
jErom  Congreve  v.  Evetta,^  where  there  was*  simply  a  power  to 
seize  after-acquired  property ;  and  also  from  Hope  v.  Hayley.' 

There  are  two  other  clauses  in  this  bill  of  sale,  which  require 
to  be  considered  in  order  to  arrive  at  its  construction.  The  first 
is  the  clause  which  declares  that  if  default  shall  be  made  in 
payment  of  the  debt  due  to  the  plaintiff,  after  a  demand  of 
payment  in  writing,  it  shall  be  lawful  for  him  to  take  postes- 
sioD  of  the  stock  in  trade,  be,,  conveyed  by  the  deed,  as  well 
as  the  future  acquired  stock,  and  to  sell  the  same ;  and  also, 
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^^*^' the  clause  that  until  such  default,  the  grantors  might  possess 

Vassie  and  use  such  stock  in  trade,  fcc,  without  any  interference  of 
Vassie.  ^^^^  plaintifll  The  object  and  intention  of  the  parties  were  that 
the  grantois  should  continue  to  carry  on  their  business,  and 
that  the  plaintiff  should  continue  to  supply  them  with  goods 
from  time  to  time,  to  enable  them  to  do  so — the  bill  of  sale  so 
expresses  it — both  parties  tlierefore  necessarily  contemplated 
that  the  goods  in  the  store  should  be  constantly  changing,  and 
that  Messrs.  Wetmore  should  have  the  right  to  sell  the  jjoods 
in  the  ordinary  course  of  their  business,  and  to  transfer  the 
property  to  the  purchasers,  and  that  this  right  would  continue 
until  the  plaintiff  chose  to  exercise  his  right  of  entrj''  under  the 
power  given  by  the  bill  of  sale.     See  Taylor  v.  McKeancU 

But  no  entiy  was  made  by  the  plaintiff'  under  the  power 
given  by  this  bill  of  sale  until  after  the  deed  of  August  1877  • 
and,  except  as  appeal's  by  the  recital  in  the  latter  deed,  no 
demand  of  payment  of  the  amount  secured  was  made  on  the 
insolvents.  When  that  demand  was  made,  is  not  stated  ;  but 
it  must  be  inferred  that  it  was  made  at  or  before  the  time  they 
executed  the  second  deed.  Until  the  demand  was  made,  Messrs. 
Wetmore  were  not  in  default,  and  had  the  right  to  use  and 
enjoy  the  property  without  any  interference  by  the  plaintiflf. 
His  right  to  it  was  conditional  only,  and  I  think  it  must 
depend  upon  the  intention  and  effect  of  the  second  deed  whether 
he  had  the  right  to  take  possession  of  it  at  the  time  of  Messrs. 
Wetmore's  insolvency. 

The  deed- of  August  1877  varies  the  agreement  as  stated 
in  the  previous  deed.  The  indebtedness  is  fixed  at  the  sum  of 
S14,987,  which  was  not  to  be  increased  by  any  further  advances, 
and  the  time  for  payment  was  extended,  on  condition  that  the 
insolvents  paid  the  amount  and  interest  in  weekly  instalments 
of  8150  each.  It  was  also  agreed  that  the  bill  of  sale  of 
May  1873  should  "be  continued  and  remain  as  a  valid  and 
subsisting  security,  as  well  on  the  stock  in  trade,  goods,  wares, 
&c.,  then  in  and  upon  the  said  messuage  and  premises  situated 
on  the  north  side  of  King  street,  as  upon  all  stock  in  trade, 
goods,  wares,  merchandise  and  chattels  which  might  at  any 
time  thereafter  be  on   the  premises,  until  the  said  sum  of 
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814.987  and  intere.st  was  fully  paid."    And  in  case  of  default        1882. 
in   payment   of  any  of  the  said  weekly  sums   of  S150,  and       Vassds 
interest,  the  plaintiff'  was  authorized  to  enter  upon  the  premises,       Va^ie. 
take  possession  of  the  goods,  whether  acquired  previously  or 
subsequently  to  the  date  of  the  deed,  and  sell  them  for  the 
whole  amount  of  the  debt  and  interest.     And,  that  "  all  rights, 
authorities,  powers  and  privileges"  granted  by  the  deed  of  May 
1873,  should  "continue,  remain,  and  be  in  full  force  until  the 
said  principal  sum  and  interest  is  fully  paid  and  satisfied." 

This  varies,  to  some  extent,  the  defeasance  contained  in  the 
bill  of  sale  of  May  1873.  The  plaintiff's  right  to  enter  and 
take  possession,  and  the  insolvents*  right  to  continue  in  posses- 
sion and  sell  the  goods  under  the  terms  of  the  second  deed, 
depend  on  contingencies  different  from  those  declared  in  the 
first  deed ;  and,  therefore,  I  have  had  great  doubts  whether  the 
second  deed  should  not  have  been  registered  under  the  Bills  of 
Sale  Act  (Consol.  Stat.  cap.  75)  in  order  to  prevent  the  property 
vesting  in  the  assignee  of  the  insolvents.  The  second  section 
of  our  Act  is,  in  substance,  the  same  as  the  second  section  of 
the  English  "Bills  of  Sale  Act,  1854,"  under  which  Ex  parte 
Southam}  was  decided. 

But  the  bill  of  sale  of  May  1873  was  continued  as  a  subsist- 
ing security  on  the  property.  No  new  debt  was  contracted, 
nor  any  additional  security  given  by  the  terms  of  the  second 
deed,  though  an  extension  of  the  time  for  payment  of  the  debt 
was  given  to  the  debtors  by  it.  The  plaintiffs  right  to  enter 
and  seize  the  goods  did  not  arise  under  this  deed,  but  under 
the  first  one,  which  continued  in  force  up  to  the  time  of  the 
plaintiff^s  entry,  and  acquired  no  additional  validity  from  the 
second  deed.  I  therefore  think  that  the  non-registry  of  this 
did  not  affect  the  validity  of  the  first  deed.  See  Ex  parte 
Collins,'^ 

There  is  another  ground  on  which  the  Judge  in  Equity  has 
expressed  a  strong  opinion  against  the  plaintiff"  *s  claim,  viz. : 
that  an  agreement  such  as  is  contained  in  these  deeds,  where- 
by a  trader  binds  himself  to  transfer  to  one  of  his  creditor,  not 
only  all  the  property  which  he  possesses  at  the  time,  but  all 
which  he  may  afterwards  acquire  during  the  continuance  of 

iL.  K.  17  £q.  67&  «L.  R.  10  Ch.  367. 
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l^^«        his  dealings  with  the  creditor,  would  be  contrary  to  the  policy 
Vassib       of  the  Insolvent  Act,  and  would  not  be  enforced  in  a  Court  of 

VaLie.      Equity. 

Assuming  that  view  of  the  law  to  be  correct  (and  I  do  not 
wish  to  be  considered  as  doubting  its  correctness),  and  for  the 
pui-pose^  of  the  argument,  treating  the  deed  of  August,  1877, 
as  substantially  a  bill  of  sale,  it  would  seem  that  the  same  effect 
ought  not  to  be  given  to  both  deeds.  The  first  deed  was  given 
to  secure  the  payment  of  an  existing  debt,  and  of  advances  to 
be  made  to  enable  Messrs.  Wetmore  to  carry  on  their  business, 
and  therefore,  even  if  made  recently  before  their  insolvency,  it 
would  not  come  within  the  rule  laid  down  in  Ex  parte  Fisher,^ 
and  F.X  jxtrte  KilneVy^  that  an  assignment  of  all  a  man's  property 
to  secure  a  past  debt  only,  is  invalid  as  amounting  to  an  act  of 
bankruptcy.  There  was  no  question  however  about  Me.ssrs. 
Wetmore  s  solvency  at  the  time  that  deed  was  given.  But  with 
respect  to  the  deed  of  August,  1877,  the  facts  are  different.  If  it 
amounted  to  a  transfer,  it  transferred  all  the  insolvents'  property, 
both  present  and  future,  to  secure  a  past  debt  only,  and  might 
therefore  come  within  the  principle  of  Allen  v.  BouTiett,^  and  a 
number  of  other  cases.  This  distinction  between  the  effect 
of  the  two  deeds  was  not  taken  on  the  argument  of  the  appeal, 
and  therefore  it  is  not  necessary  to  give  any  decision  upon  it, 
particularly  as  there  are  other  grounds  on  which  I  think  the 
decision  of  the  Judge  in  Equity  should  be  sustained. 

Though  the  particular  ground  on  which  the  bill  was  dismissed 
cannot,  in  my  opinion,  be  sustained,  there  were  other  grounds 
relating  to  the  merits  of  the  case,  on  which  the  plaintiff  must 
have  failed,  and  therefore  the  decision  ought  not  to  be  reversed. 
But,  under  the  circumstances,  I  think  the  appeal  should  be 
dismissed  without  costs. 

Weldon,  J.  This  is  an  appeal  from  the  Court  of  Equity. 
The  facts  are  these :  John  Vassie,  the  appellant  and  plaintiff 
below,  had  a  bill  of  sale  from  E.  &  J.  Wetmore  of  their  goods 
in  a  store  in  King  street  in  the  City  of  Saint  John,  dated  the 
1st  May,  1873,  which  had  been  running  for  some  time,  and  in 
August  1877  a  second  bill  of  sale  was  given,  and  the  appellant 
claims  there  is  due  him  from  the  said  E.  &  J.  Wetmore  on  the 

iL.  B.  7 Oh.  tiStf.  313  ch.  D.  245.  ^L.  B.  6  Ch.  677. 
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said  bill  of  sale  $14,987,  and  that  he  had  a  lien  under  his  bill  of        ^^^- 
sale  for  that  amount  on  the  goods  in  the  insolvents*  store  when       Vassie 
the  warrant  under  the  Insolvent  Act  of  1875  was  issued  against       y^iiiK. 
E.  &  J.  Wetmore  on  the  24th  April  1879,  under  which  the  official 
assignee,  Elzekiel  McLeod,  took  possession  ;  and  at  a  meeting  of 
creditors  the  defendant,  William  Vassie,  was  appointed  credi- 
tors' assignee.     The  plaintiff  proved  his  claim  in  the  Insolvent 
Court  against  the  defendant  and  filed  this  bill  in  the  Court  of 
Equity  to  have  the  said  goods  delivered  up  to  him,  and  paid 
therefrom  the  sum  of  money  so  due  him. 

The  action  being  against  the  defendant,  not  as  assignee  but 
in  his  own  right,  the  Court  of  Equity  dismissed  the  bill  upon 
the  ground  that  the  defendant  was  not  holding  the  goods  in 
his  own  right,  but  as  assignee  of  the  insolvent.  I  concur  in 
the  opinion  expressed  by  the  Court  below,  that  the  plaintiff 
should  have  proceeded  against  the  defendant,  not  personally, 
but  against  him  as  assignee  of  the  estate  of  the  insolvents. 
The  plaintiflTs  claim  is  only  against  the  estate  of  the  insolvents 
and  the  defendant  is  only  proceeded  against  as  representing 
that  estate.  The  plaintiff  made  proof  of  his  claim  in  the  In- 
solvent Court  and  voted  for  appointment  of  the  defendant  as 
creditors'  assignee.  This  is  sufficient  to  sustain  the  judgment 
below. 

The  Insolvent  Act  of  1875,  sec.  125,  appears  to  me  to  pro- 
vide a  remedy  for  the  plaintiff  to  proceed  in  a  more  speedy 
way.  The  section  states,  "All  remedies  sought  or  demanded 
for  enforcing  any  claim  for  debt,  privilege,  mortgage,  hypothec, 
lien  or  right  of  property  upon,  in  or  to  any  effects  or  property 
in  the  hands,  possession  or  custody  of  an  assignee,  may  be 
obtained  by  an  order  of  the  Judge  upon  summary  petition  in 
vacation  or  of  the  Court  on  a  rule  in  term,  and  not  by  any 
suit,  attachment,  opposition,  seizure,  or  other  proceeding  of 
any  kind  whatever." 

This  section  directs  how  the  plaintiff  should  have  proceeded 
.to  have  his  claim  or  lien  upon  the  estate  of  the  insolvents  en- 
forced. If  the  decision  of  the  Judge  of  the  Court  is  adverse,  he 
has  an  appeal  to  this  Court,  and  in  this  way  this  Court  is  given  « 
jurisdiction,  and  I  am  of  opinion  the  Court  of  Equity  has  only 
jurisdiction  in  exceptional  cases,  and  this  is  not  one  of  them. 
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^S82.  In  this  case,  there  appears  a  debt  due  the  plaintiff  on  the 

Vassie  stock  in  trade  of  the  insolvents  for  ?14,987,  which,  the  plaintiff 
Vassie.  claims  is  a  privileged  claim,  and  has  a  priority  to  he  fully  paid 
therefrom,  which  property  has  passed  to  the  assignee,  and  if  he 
refused  to  pay  it,  an  application  to  the  Judge  of  the  County 
Court,  if  approved  of  by  him  upon  hearing,  would  direct  the 
assignee  to  pay  it.  This  case  is  distinguishable  from  Ex  jxDie 
Dan  ville,^  cited  by  the  appellant's  counsel.  There  there  was  no 
debt  claimed  or  paj'ablc  by  the  insolvent:  here  the  plaintiff  has 
made  a  claim  and  proved  it  against  the  insolvents*  estate. 

I  am  of  opinion  the  Legislature  contemplated  the  cheap, 
speedy  and  equitable  adjustment  of  a  claim  such  as  the  plain- 
tiff makes,  to  be  settled  and  disposed  of  in  the  manner  pointed 
out  by  the  125th  section;  and  if  the  decision  is  not  satisfac- 
toiy,  an  appeal  may  be  had  by  the  party  dissatisfied  with  the 
judgment  given  by  the  Judge  of  the  County  Court,  and  then 
this  Court  has  jurisdiction  in  the  matter.  I  express  no  opinion 
on  the  merits  of  this  case,  as  I  think  it  is  not  properly  befoic 
this  Court.     I  think  the  appeal  should  be  dismissed. 

King,  J,     I  concur  in  the  judgment  of  the  learned  Chief 

Justice. 

Appeal  dismissed  loithowt  costs. 


1882.        STEPHENSON,  et  al.  Appellants  and  HAYWARD,  Respondent. 

~TZIn  [Ck)unty  Court  Appeal.  ] 

Judgment — Summons /or  new  trial  Tiot  disposed  of—Irregviarity. 

*  A  judgment  signed  while  a  summons  for  a  new  trial  which  did  not  contain  a 
stay  of  proceedings,  and  on  which  no  action  had  been  taken  for  a  long  time 
after  the  return,  but  which  bad  not  been  argued  or  disposed  of  will  not  be 
set  aside  as  irregular. 

This  was  an  appeal  from  an  order  of  the  County  Court  Judge 
of  the  County  of  Albert  refusing  to  set  aside  a  taxation  of 
costs  had  and  judgment  signed  while  a  summons  for  a  new 
trial  was  undisposed  of. 

The  material  facts  are  fully  stated  in  the  judgment  of  the 
Court. 

October  21st,  1881.    D.  L,  Hanington  supported  the  appeal. 

Rainsford  contra. 

Cur.  adv.  vuU. 

UP.  AB.  337. 
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The  judgment  of  the  Court  (Weldon  and  Wetmore,  JJ.,) ^882. 

was  now  delivered  by  Stephensox 

Wetmore,  J.  This  cause  was  tried  in  the  County  Court  for  haywarp. 
Albert,  at  the  November  Term  A.  D.  1877.  Verdict  for  plain- 
tiff. Damages  $100,  and  judgment  signed  7th  Jan'y  1881  for 
damages  3100  and  costs  3GG.85 — in  all  ?1G(3.85.  Application 
was  made  to  the  learned  County  Court  Judge  on  22nd  Feb  y 
1881  to  set  the  taxation  of  costs  and  all  subsequent  proceed- 
ings aside,  which  was  dismissed,  and  the  order  dismissing  the 
summons  is  appealed  from. 

On  I7th  Nov.  1879  the  plaintiff  obtained  summons  from  the 
County  Court  Judge  to  set  aside  the  stay  of  proceedings,  upon 
which  order  was  made  for  peremptory  hearing  the  argument 
on  Monday  21st  Nov.  1879.  The  return  does  not  furnish  ns 
with  any  information  as  to  what  became  of  this  summons. 

The  ground  upon  which  the  summons  of  22nd  Feby  1881 
was  applied  for,  as  appears  by  the  Judge's  return,  was  that  the 
original  summons  for  new  trial  had  not  been  argued  and  was 
not  disposed  of. 

There  is  no  stay  of  proceedings  mentioned  in  the  summons 
for  new  trial  The  nature  of  the  stay  of  proceedings  is  not 
given,  nor  is  its  duration  mentioned.  In  fact  the  only  intima- 
tion of  there  being  a  stay  of  proceedings  is  the  summons  of 
I7th  Nov.  1879,  to  set  the  stay  of  proceedings  aside.  On  ref- 
erence to  section  52  of  cap.  51,  the  Judge,  at  the  request  of. 
the  party  wishing  to  appeal  or  of  his  counsel  or  attorney,  shall 
stay  the  proceedings  for  a  time  not  exceeding  twenty  days  in 
order  to  afford  the  party  time  to  execute  and  perfect  the  l)ond. 

In  case  the  bond  be  perfedted  and  deposited  with  the  clerk 
of  the  Court,  the  Judge  shall  further  stay  the  proceedings  until 
judgment  shall  be  given  on  appeal.  The  stay  of  proceedings 
could  not  be  either  of  those  mentioned  in  section  52,  as  the 
time  for  giving  the  bond  had  not  arrived  ;  so  it  must  be  pre- 
sumed to  be  an  ordinary  stay  of  proceedings,  usually  embodied 
in  a  summons.  This  summons  has  l)een  in  existence  since  1st 
Dec.  1877.  Application  was  made  on  17th  Nov.  1879,  return- 
able 21st  Nov.,  by  plaintiff's  attorney  to  discharge  the  stay  of 
postea  and  order  fot*  peremptory  hearing  the  argument  on  the 
Slst  Nov.,  as  stated  in  the  return  of  the  County  Court  Judge, 

ToL  XXn  N.  B.  Beporte  U 
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1S82.  and  that  is  the  last  information  respecting  the  17th  Nov.  1879 
Stethenson  summons.  The  summons  of  31st  Jan'y,  1881  is  to  show  cause 
Hayw\rd.  ^^'^y  ^'^®  taxation  of  costs,  signing  of  judgment  and  all  pi'oceed- 
ings  and  processes  herein,  since  taxation  and  judgment  should 
not  be  set  aside  with  casts.  No  grounds  are  stated  in  the  sum- 
mons, thoujjh  thev  are  stated  in  the  return.  The  rounds 
of  the  learned  Judge's  decision  are  not  given.  He  mentions 
the  ground  of  the  application  as  follows :  "  gi-ounds  per  affi- 
davit, original  summons  for  new  trial  not  argued  and  not 
disposed  of."  His  judgment  does  not  give  any  reason  or  ground 
for  dismissing  the  application.  His  decision  is  simply  "appli- 
cation dismissed."  Had  the  application  been  to  the  Judge 
below  on  the  ground  that  there  was  a  stay  of  proceedings 
generally,  and  the  plaintiff's  attorney  could  not  proceed  until 
such  stay  of  proceedings  had  been  got  rid  of,  the  learned 
Judge  might  have  arrived  at  a  very  different  conclusion  under 
Sleeves  v.  Wilson.^  But  as  the  application  was  s{>ecifically  on 
the  ground  that  the  oriijinal  summons  for  new  trial  had  not 
been  argued  and  not  disposed  of  as  appears  by  the  return, 
which  summons  did  not  contain  any  stay  of  proceedings,  I  do 
not  sec  what  objection  there  can  l)e  to  the  conclusion  of  the 
Judge  below.  A  summons  does  not  operate  as  a  stay  of  pro- 
ceedings unless  it  be  part  of  the  application :  2  Chit.  Arch.  12 
ed.  1C02.  Putting  any  stay  of  proceedings  out  of  the  question, 
I  know  of  nothing  to  prevent  the  plaintiff  from  going  on  to 
sign  his  judgment,  and  issue  of  execution,  notwithstanding  the 
defendant  may  be  proceeding  with  an  appeal ;  he  can  go  on  if 
he  pleases  unless  the  other  party  thinks  proper  to  stay  his 
hand  by  a  Judge's  order,  but  he  goes  on  at  his  own  ri.sk.  If  the 
appeal  should  succeed  he  might  get  into  serious  trouble ;  but 
there  is  nothing  I  know  of  to  prevent  his  going  on,  and  running 
the  risk  if  he  pleases. 

Section  52  of  Consol.  Statutes,  cap.  51,  points  out  how  and 
the  time  for  which  the  County  Court  Judge  can  stay  the  pro- 
ceedings. The  directions  of  this  section  do  not  seem  to  have 
been  considered.  The  fact  of  the  rule  nM  for  a  new  trial 
which  has  been  apparently  dormant  for  a  long  time,  and  which 
did  not  contain  a  stay  of  proceedings,  not  having  been  disposed 

12  Pugs.  492. 
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of,  IS  not  I  think  of  itself,  any  reason  for  setting  the  taxation  ^^82. 

of  costs  and  subsequent  proceedings  aside.     The  appeal  should  Stephenson 

be  disallowed,  but  under  the  circumstances  without  costs..  Hayward. 

Appeal  diainiased  without  costs. 


DIFFIN  v,  DOW.  1882. 


Evuhiice— 'Expert — Opinion  invoicing  tnUh  o/evide)ic^.  April. 

In  an  action  against  a  surgeon  for  malpractice  in  operating  upon  plaintitf  *8  eyes 
the  defendant  being  called  as  a  witness  by  the  plaintiff,  described  the 
condition  of  the  plaintiff's  eyes  before  and  at  the  time  he  operated,  and  stated 
the  nature  of  the  disease,  and  the  treatment  he  adopted.  The  plaintiff  and 
other  witnesses  described  the  gradual  loss  of  the  plaintiff's  sight  and  his  con- 
dition before  and  at  the  time  of  the  operation.  Medical  witnesses  who  heard 
the  evidence  stated  that  the  disease  was  not  such  as  the  defendant  described 
it  to  be,  but  of  an  entirely  different  character.  A  witness  skilled  in  dis- 
eases of  the  eye,  who  had  heard  the  testimony  of  the  defendant  and  the  other 
iritnesses,  was  asked  (inter  alia)  the  following  question  : — "Is  the  statement 
of  the  medical  case  as  given  by  the  defendant  in  evidence,  reconcilable  with 
the  facts  (assuming  them  to  bo  true)  as  given  by  the  other  witnesses  ?  " 

IltlH,  that  the  question  was  improper,  as  the  answer  to  it  would  involve  an 
opinion  by  the  witness  not  only  as  to  the  truth  of  what  the  other  witnesses 
had  sworn  to,  but  also  the  meaning  of  the  words  they  had  used. 

Thi.'f  was  an  action  against  a  surgeoii  for  malpractice  in  oper- 
ating upon  the  plaintiff's  eyes,  in  consequence  of  which  he  lost 
his  sight.  The  plaintiff  called  the  defendant  as  a  witness.  He 
described  the  condition  of  the  plaintiff's  eyes,  and  stated  that 
the  disease  was  gonon^hosal  ophthalmia,  and  that  he  operated 
upon  the  eyes  for  that  disease.  The  plaintiff  himself,  and 
several  of  his  witnesses  stated  that  the  sight  of  one  of  his  eyes 
had  been  gradually  failing  for  upwards  of  two  years  before  the 
operation,  and  that  when  the  sight  of  that  eye  had  almost  en- 
tirely gone,  the  other  eye  began  to  fail,  and  continued  to  do  so 
until  he  was  nearly  blind.  The  loss  of  his  sight,  however,  was 
wholly  unattended  by  pain  or  suffering  of  any  kind.  Medical 
witnesses  who  heard  the  evidence  of  the  plaintiff  and  defend- 
ant and  of  the  other  witnesses,  stated  that  the  disease,  as 
described,  was  cataract,  and  not  gonon*hceal  ophthalmiay  which 
latter  disease  was  very  rapid  in  its  progress  and  attended  with 
much  pain,  and  would  destroy  the  sight  of  the  eyes  in  a  few 
days  Bliev  it  was  fully  developed.  A  medical  witness  called 
by  the  plaintiff,  and  who  had  heard  the  testimony  of  the 
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_1882. defendant  and  the  other  witnesses,  was  asked  (inter  alia)  the 

DiFFiN       following  (questions  : — 

Dow  ^^'  ^^  ^^**'  stiitemciit  of  Uir  niodical  cast;  as  given  hy  Dr.  Dow  in 

(evidence,  rt^concilahlo  with  the  facts  (assuming  them  to  1)6  true)  as 
^'iven  hv  the  other  witnesses  \     A .  It  is  not. 

(J.  In  a  meflical  point  of  vi«'W,  are  the  facts  as  sworn  to  by  the 
otlier  witnesses,  exc(?i)t  Dr.  Dow,  (if  true)  reconcilable  with  the  .state- 
ment of  Dr.  Dow  that  this  was  a  case  of  gotwrrlutal  ophthcdmia  f 
A.  Tbev  are  not. 

Q.  Are  the  facts  as  U^stiHed  to  by  Diltin,  in  a  medical  point  of 
view,  respecting  bis  eyes  and  his  ailment,  and  the  facts  as  testified  by 
Dr.  Dow  reconcilable]     A.  They  are  not  reconcilable. 

On  the  trial  before  Mr.  Justice  Duff,  at  the  York  Sittings 
in  April,  18S1,  a  verdict  was  found  for  the  plaintiff  for  S200. 

The  defendant  moved  for  a  new  trial  on  the  cjrounJs  of  the 
improper  admission  of  evidence,  misdirection,  and  that  the  ver- 
dict was  against  evidence. 

As  the  judgment  of  the  Court  was  confined  to  the  cjiiestion 
of  the  admission  of  the  above  cjuestions,  the  statement  of  the 
other  grounds  of  objection  and  tlie  arguments  of  couu.sel  there- 
on are  omitted. 

February  17th,  18th  and  20th.  Fisher,  Q.  C'.,  for  a  new  trial, 
contended  that  the  (questions  were  improperly  admitted,  as  the 
effect  of  them  was  to  get  an  opinion  from  the  medical  experts 
{IS  to  the  truth  or  falsity  of  the  statements  of  the  witnesses : 
Taylors  Evidence  §  1278;  Kcf/  v.  Thomson;^  McNaglitens 
case.' 

George  F,  Gregorj,  contra,  contended  : — 1.  That  if  the  ques- 
tions were  improper,  there  had  been  no  proper  objection  to 
them,  as  the  only  objection  at  the  trial  was  that  they  were  hy- 
pothetical questions.  2.  That  the  (questions  were  harmless  in 
their  result.  3.  That  the  questions  only  involved  a  scientific 
inference  from  certain  facts  deposed  to,  which  were  assumed  to 
be  true,  and  did  not  involve  a  determination  of  the  truth  of 
those  facts  by  the  witness.  The  question  was  within  the  rule 
as  laid  down  in  Taylor  on  Evidence. 

Ciir,  adv,  viilt 

The  following  judgments  were  now  delivered: 

Palmer,  J.  The  following  question  was  that  asked  Dr. 
Coleman  by  the  plaintiff's  counsel,  objected  to  by  defendants 

1 2  Han.  224.  «10  CI.  k  F.  »a 
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counsel,  and  allowed  by  the  Judge ; — "  Is  the  statement  of  the  ^^2. 

medical  case,  as  given  by  the  defendant  in  evidence,  recon-       Difwn 
cilable   with  the  facts  (iissuming  them  to  be  true)  as  given  by        j)^^^ 
the  other  witnesses  ?  **     Dr.  Coleman  answered  that  it  was  not. 
The  statement  made  by  the  defendant,  who  w^as  called  as  the 
plaintiff's  witness,  was  made  as  such  witness. 

I  think  this  question  and  answer  were  improperly  admitted. 
This  is  apparent  from  the  consideration  of  the  subjects  on 
which  an  expert  can  give  an  opinion  and  those  ho  cannot.  He 
cannot,  I  think,  give  an  opinion  whether  any  fact  exists  or  not. 

He  cannot  give  an  opinion  as  to  what  another  witness  in- 
tended by  what  he  may  have  said :  in  other  words,  he  cannot 
construe  the  language  used  by  another  witness. 

He  cannot  give  an  opinion  as  to  the  truth  or  falsity  of  w^hat 
another  witness  has  sworn. 

He  cannot  give  an  opinion  as  to  the  truth  or  falsity  of  the 
statements  made  to  him  on  which  to  found  an  opinion. 

He  cannot  give  an  opinion  as  to  whether  any  one  witness  is 
more  reliable  than  another. 

He  cannot  testify  as  to  a  conflict  of  opinion  between  himself 
and  another  expert. 

He  may  give  an  opinion  on  an  assumed  state  of  facts  on  a 
professional  or  scientific  subject  as  to  what  would  result  from 
those  facts,  and  he  can  give  no  other  opinion. 

It  follows  that  no  question  is  proper  to  be  put  to  an  expert, 
when  to  answer  it  he  might  have  to  foiin  an  opinion  as  to 
whether  or  not  another  witness  had  told  the  truth  ;  or  if  true, 
what  he  really  meant  by  what  he  said. 

It  w^ill  be  seen  that  to  allow  a  witness  to  give  an  opinion  as 
to  whether  the  facts  sworn  to  by  two  other  witnesses  are  re- 
concilable, is  for  the  witness  to  take  the  place  of  both  Judge 
and  jury,  and  decide  first,  what  words  the  witness  has  used  in 
his  evidence,  then  to  construe  their  meaning,  and  then  deter- 
mine whether  the  witnesses  are  reliable;  and  thus  decide 
whether  they  contradict  one  another. 

This  would  violate  nearly  all  the  rules  above  refeiTed  to. 

The  rule  is,  that  the  mere  belief  or  opinion  of  a  witness  is 
not  evidence  of  any  facts ;  only  deductions  from  facts :  in  other 
words,  the  expert's  opinion  of  what  would  result  &om  a  certain 
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18S2. assumed  state  of  facts,  which  the  expert  is  to  assume  unques- 

DiFFix       tionably  exists.     He  is  not  even  at  liberty  to  give  his  opinion 

Dow.        ^^^^^  ^l^^y  could  not  exist. 

This  was  held  by  Williams,  J.,  on  the  trial  of  Mi-s.  Warton 
at  Baltimore  in  1873.     See  McNaghien's  Cdsc? 

When  a  witness  is  asked  what  is  his  opinion  of  the  ailment 
of  plaintilF  from  the  evidence  of  the  defendant,  may  not  the 
witness  have  formed  his  opinion  as  to  whether  or  not  the  de- 
fendant told  tlie  truth  ?  Or,  if  he  thought  the  defendant  made 
two  statements,  which  he  could  not  reconcile,  must  he  not  first 
decide  which  he  would  believe  ?  And  therefore  there  must  be 
a  new  trial. 

King,  J.  I  agree,  although  1  hardly  think  that  the  questions 
comi)lained  of  require  that  the  witness  sliould  pa.ss  upon  the 
truth  of  the  testimony  referred  to  in  them.  But  apart  from 
this,  one  at  least  of  the  <juestions  seems  objectionable.  Facts 
and  scientilic  inferences  from  known  or  assumed  facts  are  mat- 
ters of  proof;  but  the  conq^aring  and  distinguishing  or  reconcil- 
ing of  testimony  is  not  a  matter  of  proof  at  all,  but  is  the 
proper  work  and  office  of  the  jury,  to  be  performed  by  them  in 
the  liorlit  of  the  whole  bodv  of  facts  and  inferences  of  fact^  in 
evidence  before  them. 

Wetmoke,  J.      On  the  question  of  inqn'oper  reception  of- 
evidence  the  following  questions  (among  others)  with  the  sev- 
eral answers,  were  put  forward  as  objectionable,  which,  for 
convenience,  I  will  number  1,  2  and  13 : 

Xo.  1,  Q.  Is  the  sUiteinent  of  the  medical  case  as  given  by  Dr. 
Dow  in  evi(lruc(»,  roconeilable  with  the  facts  (assuming  them  to  be 
true)  as  given  by  the  other  witnesses?     A.  It  is  not. 

Xo.  ii,  Q,  In  a  medical  point  of  view  are  the  facts  as  swoni  to  l>y 
tlio  other  witnesses  except  Dr.  Dow  (if  true)  reconcilable  M'ith  the 
statement  of  Dr.  Dow  that  this  was  a  case  of  gonorrhvcnl  ophthalmia^ 
A.  Thev  are  not. 

Xo,  3.  Q.  Are  the  facts  as  testified  to  by  Diflin  in  a  medicjil  point 
of  view  resj^ecting  his  eyes  and  his  ailment,  and  the  facts  as  testified 
by  Dr.  Dow,  reconcilable  ?     A,  They  are  not. 

There  arc  other  questions  which  I  think  the  allowance  of 
is  extremely  doubtful,  but  those  I  have  mentioned  I  think 
were  wrongly  allowed — under  the  authorities; 

Taylor's  Evidence,  section  1278. — The  opinions  of  scientific  wit- 

1 10  01.  &  Fill.  200. 
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nesses  ai*e  admissible  in  evidence,  not  only  where  they  rest  on  the         18S2. 
personal  observation  of  the  witness  himself,  and  on  facts  within  his       Dimx 
own  knowledge,  but  even  whei'e  they  are  merely  founded  on  the  case  v. 

as  proved  by  other  witnesses  on  the  trial.  But  here  the  witness  can-  Dow. 
not  in  strictness  be  asked  his  opinion  respecting  the  very  point  which 
the  jury  are  to  determine.  For  instance  if  the  question  be  whether  a 
particular  act,  for  which  a  pidsoner  is  tried  was  an  act  of  insanity, 
a  nietlical  man  conversant  with  that  disease,  who  knov/s  nothing  of 
tlie  prisoner,  but  has  simply  heard  the  trial  cannot  bo  broadly  asked 
his  ofnnion  as  to  the  state  of  the  prisoner's  mind  at  tlio  time  of  the 
commission  of  the  alleged  crime:  because  such  a  question  involves  the 
determination  of  the  truth  of  the  facts  deposed  to,  as  well  as  the 
scientific  inference  from  those  facts.     Citing  McXaghteiCs  case.  ^ 

As  these  questions  and  their  answei"s  seem  to  nie  a  deciding 
by  the  witness  of  what  it  w^as  the  peculiar  province  of  the  jury 
to  determine,  I  am  of  opinion,  without  going  into  other  (]ucs- 
tions  and  grounds  discussed  at  the  argument,  there  should  be  a 
new  trial. 

Weldon,  J.     I  am  of  the  same  opinion. 

Allen,  C.  J.  I  have  not  been  able  to  consider  this  case 
sufficiently  to  warrant  me  in  expressing  any  opinion. 

Rule  for  a  new  trial. 


THE  MUNICIPALITY  OF  KENT  v,  MoARTHUR.  1882. 


Statutary  title — Adverse  Possession — Public  Pou7id,  AprU. 

The  Sessions  of  Kent  County  having  in  1852  appropriated  money  for  the  erec- 
tion of  a  pound  in  the  Parish  of  Kent,  it  was  by  the  verbal  permisMon  of  the 
^en  owner  erected  on  land,  the  documentary  title  to  which  was  now  in  de- 
fendant, the  understanding  being  that  it  was  to  he  Dccu]>icd  as  long  as  it  was 
kept  u[i,  and  was  necessary  and  used  as  a  public  pound.  The  pound  was 
nsetl  continuously  from  1852  down  to  1862,  when  it  was  allowed  to  get  out 
of  repair,  and  was  not  used  again  until  1872,  when  the  Sessions  repaired  it, 
and  continued  to  use  it  for  several  years,  until  defendant  took  possession, 
when  plaintiffs  (claiming  through  the  Sessions)  brought  trespass. 

HM,  that  plaintiffs  had  failed  to  make  out  a  statutory  title  by  twenty  years 
possession. 

Trespass  quare  dauauni  fregit,  tried  at  the  Northumberland 
Circuit  in  March  A.  D.  1881,  before  Mr.  Justice  Wetmore,  when  a 
verdict  was  found  for  the  defendant.  The  plaintiffs  showed  no 
documentary  title  to  the  loc\i8  in  quo,  but  relied  upon  adverse 
possession  by  themselves,  and  the  Sessions,  through  whom  they 
claimed,  for  upwards  of  twenty  years. 

no  CL  ft  Fin.,  200,  211-212 ;   1  C.  &  Kir.  136-136. 
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___}^^ It  appeared  that  in  1852  the  Sessions  appropriated  money 

The  Munict-  for  a  pound  at  Kingston,  Kent  Countj^,  and  one  was  erected  oa 

^Kent        the  locus  in  quo,  then  the  property  of  one  Holderness,  who 

*^'  <T:ave  a  verbal  permission  for  its  erection,    the  arrangement 

McArthur.    o  jt  »  o 

being  that  it  was  to  be  occupied  so  long  as  the  pound  was  kepfc 
up  and  was  necessary  and  was  used  as  a  public  pound.  The 
pound  was  used  continuously  from  1852  to  18C2,  when  it 
ceased  to  be  usixl,  and  remained  in  a  dilapidated  state  and  un- 
used down  to  1872,  when  the  Sessions  repaired  it,  and  used  it 
for  several  years  as  a  pound,  until  the  defendant,  wdio  had  the 
documentary  title,  took  possession,  and  the  present  action  was 
then  brought. 

The  jury  found  that  the  Sessions  abandoned  the  land  from 
18G2  to  1872,  and  returned  a  verdict  for  the  defendant. 

October  18, 1881.  ^Ycldov,  Q.  (7.,  now  moved  for  a  new  trial, 
and  contendcul  that  the  Sessions  having  entered  into  possession 
of  the  property  as  tenants  at  will,  after  twenty  yeai-s  their 
right  became  absolute.  The  mere  non-user  from  18G2  to  1872 
would  not  prevent  the  statute  running,  because  the  owner  took 
no  possession,  which  would  interfere  with  their  right. 

D,  L,  Hanington,  contra.  Even  if  the  possession  of  the 
pound  was  ever  in  the  Sessions,  which  is  open  to  question,  it  is 
clear  that  they  could  only  hold  it  as  long  as  they  kept  it  up. 
This  would  be  a  mere  license,  to  be  determined  by  the  happen- 
ing of  certain  events.  In  order  to  give  title  by  adverse 
possession,  the  possession  must  be  continuous  and  open :  Smith 
V.  Scott.^  Having  abandoned  it  in  18G2  they  could  not  resume 
occupation  ten  years  later,  and  receive  the  benefit  of  the  previ- 
ous possession. 

Weldon,  Q.  C,  in  reply. 

1  Rev.  Stat.  c.  54,  sects.  1,  5,  13,  10;  id.  c.  G4,  sect.  8,  Consol 

Stat.  791,  were  referred  to. 

Car.  adv.  vulf. 
The  following  judgments  were  now  delivered  : 

Palmer,  J.  The  plaintiflfs  did  not  prove  any  documentary 
title  to  the  locus  in  quo,  and  the  only  claim  they  made  to  such 
title  was  an  attempt  to  prove  themselves  and  persons  under 
whom  they  claimed  to  have  had  possession  for  twenty  years  so 

n  Kerr  1. 
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Bs  to  make  a  title  by  possession,  and  in  this,  in  my  opinion,        ^^^' 
they  entirely  failed,  and  there  was  not  sufficient  evidence  to  be  The  Munici- 

PALTTY  OF 

left  to  the  jury,  and  therefore  the  learned  Judge  should  have        Kilnt 
nonsuited  the  plaintiff',  and  as  the  jury  have  found  a  verdict  j^cArthur. 
for  the  defendant,  I  think  we  ought  not  to  set  it  aside. 

King,  J.     I  agiee  that  the  verdict  should  not  be  disturbed. 

Wetmore,  J.,  also  concurred. 

Allex,  C.  J.,  and  Wkldox  and  Duff,  JJ.,  took  no  part. 

New  trial  refused 
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PRINCE  OF  WALES*  COAL  COMPANY  r.  OSMAN.  1882. 

^utiuU  deeds  of  partition — Reservation  of  common  right  to  quarry  in        June, 
one  moiety — Words  of  inheritance — Opening  new  quarries. 

.  and  B.  being  tenants  in  common  in  fee  of  a  lot  of  land,  under  the  surface  of 
which  was  pEwter  rock,  made  partition  thereof  by  deed,  A.  releasing  to  B. 
all  his  right  in  the  western  half  of  the  lot,  and  ^antins  to  him  the  right  of 
digging  and  carrying  off  plaster  from  the  quarries  on  the  eastern  half ;  and 
K  releasing  to  A.  all  his  right  in  the  eastern  half,  except  the  plaster  therein 
which  was  to  continue  in  common  as  before,  B.  retainmg  and  reserving  his 
ori^al  riffht  of  digging  and  carrying  away  the  same.  In  trespass  by  the 
plaintiff,  claiming  through  A.  against  the  defendant,  claiming  through  B. — 

ddf  1 .  That  B.  never  parted  with  his  right  as  owner  in  fee  of  the  plaster  in 
the  eastern  half  of  the  lot,  and  that  such  right,  on  his  death,  vested  in  his 
heirs,  though  there  were  no  words  of  inheritance  in  the  exception.  2.  That 
Bw's  right  to  die  and  carry  away  plaster  was  not  a  mere  licence,  expiring  at  his 
death,  but  an  siosolute  reservation  of  ownership,  with  the  same  legal  incidents 
as  if  the  partition  had  not  been  made.  3.  That  the  right  of  B.'s  grantee  to 
dig  for  plaster  was  not  confined  to  quarries  opened  at  the  time  of  the  parti- 
tion. 4.  That  it  was  not  essential  to  B.'s  reservation  of  the  rij^ht  to  enter 
and  dig,  that  he  should  have  given  A  any  specific  compensation  for  such 
right 

This  was  an  action  ^f  trespass  for  entering  upon  the  plain- 
iflTs  land,  digging  up  the  soil,  and  taking  and  carrying  away 
'laster :  tried  before  Allen,  C.  J.,  at  the  Albert  Circuit  in  July, 
SSL  A  verdict  was  entered  for  the  defendant  by  consent, 
^^bject  to  leave  reserved  to  the  plaintiffs  to  move  to  set  it  aside, 
nd  enter  a  verdict  for  themselves.  The  facts  are  sufficiently 
teted  in  the  judgment. 

Thursday,  13th  April,  1882.  Wettiwre,  Q.  (7.,  moved  to  set 
side  the  verdict  entered  for  the  defendant,  and  to  enter  a  ver- 
'ct  for  the  plaintiffs.  Under  the  reservation  in  the  partition 
^  of  1835,  Steeves,  through  whose  heirs  defendant  claimed, 
^ly  took  a  life  interest  in  the  plaster.     He  did  not  retain  his 

^^).  DuS,  J.,  was  abieat  from  the  Province  during  the  whole  of  this  term. 
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1832.        original  right  to  the  soil :  he  merely  had  a  licence  to  enter  and 

Prince  of    carry  away  the  plaster.     This  right  was  not  assignable,  and  did 

Company     ^^^^  V^^^  ^^  ^^i^  heii's.     Whatever  light  the  defendant  had  to 

^-  the  plaster,  he  had  no  right  to  remove  the  soil.     The  words  of 

the  reservation  should  be  construed  strictly  against  the  grantor. 

The  defendants  right  was  limited  to  (quarries  opened  at  the 

time  of   the  reservation,   and  he  had  no  right  to  open  new 

([uarries.     He  referred  to   Rogei*s  on   Mines,  148;  Harris  \. 

Ryding ;^  Eavl  of  Card'ujan  v.  Arni'dwje;''  llext  v.  Gillf'  per 

Mellish,    L.  J.,   p.  712;  Hmivphrli's   v.   Broyden;*  Smart  v. 

Morton;'^  Smith  v.  Darby /^  per  Lush,  J.,  p.  720;  Rohcrti  v. 

Haines;''   1  Dart,  V.  k>  P.  (.")  ed.)  :j70;  Eadoa  v.  JctfcockJ" 

Geo.  G.  Gilbert,  Q,  C,  contra.  Before  the  deeds  of  partition 
were  made,  Steeves  was  owner  in  fee  simple  as  tenant  in  com- 
mon with  Duffy  of  the  entire  lot,  and  l>y  the  deed  he  reserved 
liis  original  right  in  the  plaster  in  the  moiety  granted  to  Dufly- 
This  was  not  a  reservation  of  a  mere  licence  to  Steeves  to  enter 
and  quariy  the  plaster  during  his  life,  but  a  reservation  of  owner- 
ship in  fee  in  counnon  with  Duffy.  The  right  would  descend 
to  Steeves'  heirs,  and  was  assignable.  Doe  dem,  Douglas  v. 
Lock ;^  Evxivtw  Graham^**  But  as.suming  it  was  merely  a 
reservation  of  a  right  to  take  the  plaster,  it  was  a  right  which 
was  assignable  and  transferable.  Add.  Cont.  522 ;  Muskett  v. 
HUl;'"^  Add.  Torts,  100.  The  right  to  the  plaster  carries 
with  it  ex  necessitatey  the  right  to  enter  and  dig  for  it.  Rogers 
on  Mines,  145;  Rowbotkam  v.  Wilson.'^ '^ 

Steeves,  as  tenant  in  common  in  fee,  had  a  right  to  open  new 
(juarries.  It  is  clear  that  this  right  was  intended  to  be  re- 
served ;  and  the  defendant,  claiming  through  Steeves,  would 
have  the  same  right,  and  would  not  be  limited  to  quarries  open 
at  the  time  the  deeds  were  made. 

Car,  adc.  vidt. 

The  following  judgments  were  now  delivered: 

Allen,  C.  J.  The  land  on  which  the  alleged  trespass  was 
committed,  was  part  of  a  tract  containing  200  acres,  granted  to 

15  M.  k  W.  (JO.  ft.^  E.  &  B.  30.  »2  A.  &  E.  741. 

■J2.  B.  &  C.  206.  «L.  R.  7  Q.  B.  ^la  »  o  7  H.  L.  C.  331. 

"L.  R.  7  Ch.  890.  '6  E.  &  B,  643.  1 1  6  Bing.  K.  C  OM. 

*12  Q.  B.  73U.  »L.  R.  7  Ex.  370.  1 «  8  H.  L.  C.  348. 
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amcs  Sayre,  who  conveyed  to  William  Duffy  and  Henry 
teeves  in  1819. 

In  August  1835,  Duffy  and  Steeves  made  partition  of  this 
md  by  executing  mutual  deeds  to  each  other — Duffy  convey- 
ig  to  Steeves  all  his  right  and  title  to  the  western  half  of  the 
)t,  and  Steeves  conveying  to  Duffy  all  his  right  and  title  to 
be  eastern  half,  except  the  plaster  therein,  which  was  to  re- 
lain  in  common,  as  before. 

The  deed  from  Steeves,  after  reciting  that  the  parties  had 
greed  to  divide  the  land  and  hold  their  respective  portions  in 
3veralty, — stated  as  follows : — 

"  The  said  Henry  Steeves  in  consitleration  of  the  sum  of  ten  ]>ounds 
aid  to  tlie  said  William  Duffy,  retaiius  his  original  right  of  digging, 
iising  and  carrying  off  plaster  fiom  the  easterly  end  of  the  said  lot, 
^hicli  said  plaster  it  is  agreed  shall  still  continue  to  be  and  remain  in 
^miDon  as  before,  for  the  ten  pounds  aa  aforesaid  :  Now  this  inden- 
ire  witne.sseth  that  the  said  Henry  Steeves  for  and  in  consideration 
f  a  deed  of  release  made  by  the  said  William  Duffy,  bearing  equal 
ate  with  these  presents,  conveying  all  his  right,  title,  share  and 
iterest  in  and  to  the  western  end  or  moiety  of  the  said  lot,  and  con- 
rming  and  continuing  to  the  said  Henry  Steeves,  his  heirs  and 
ssigns,  his  oiiginal  right  of  raising  and  carrying  off  plaster  from  the 
urterlv  end  or  moietv  of  the  said  lot,  *  *  *  Hjis  orraiited,  bar- 
ained  and  sold,  and  by  these  presents  does  grant,  etc.,  unto  the  said 
William  Duffy  his  heirs  and  assigns,  the  easterly  end  or  moiety  of  the 
aj're  lot  (description)  with  the  appurtenances,  excepting  always  and 
jserving  the  right  to  dig,  raise  and  cany  off  plaster,  as  before  men- 
oned." 

Tlie  deed  from  Duffy  to  Steeves,  after  reciting  the  agreement 
3  divide  the  Sayre  lot  according  to  a  certain  boundary,  and  to 
old  the  respective  moieties  in  severalty,  "  excepting  the  plas- 
3r  quarries  on  the  eastern  part  of  said  lot,  which  it  is  agreed 
hall  still  ccmtinue  and  remain  in  common  as  before,  for  which 
rivilege  the  said  Henry  Steeves  has  paid  the  said  William 
)uffy  ten  pounds  ;"  witnessed  that  Duffy,  in  consideration  of 
he  deed  of  release  made  to  him  by  Steeves,  conveying  all  his 
Steeves')  right,  title  and  interest  in  the  eastern  half  of  the  lot, 
xcepting  the  plaster  quarries,  had  granted  &c.  to  Steeves  the 
restern  half  of  the  lot,  with  the  appurtenances,  "and  also  to 
ave  and  enjoy  the  same  right,  title  and  privilege  in  digging, 
using,  and  carrying  off  plaster,  as  he  the  said  Henry  Steeves 
Brd  previous  to  the  making  and  executing  these  presents/' 
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Habendum^  the  said  westerly  moiety  of  the  said  Sayre  lot,  and 
"  also  the  right  of  raising  and  carrying  off  plaster  from  the 
quarries  in  the  easterly  moiety  of  the  said  Sayre  lot,  and  all 
and  singular  the  premises  hereby  Imrgained,  sold,  &c.,  or  in- 
tended so  to  be,  with  the  appurtenances,  to  the  said  Henry 
Steeves,  his  heirs  and  assigns,  to  his  and  their  own  proper  use, 
benefit  and  behoof  forever." 

Henry  Steeves  died,  leaving  several  children ;  and  it  Ls  not 
disputed  that  the  defendant  in  this  case  has  acquired  by  deed 
from  some  of  these  children,  any  right  which  they  had  to  the 
plaster  in  the  eastern  half  of  the  lot,  on  the  death  of  their 
father — the  principal  point  in  dispute  being,  whether  he  had 
any  right  therein  which  would  descend  to  his  heirs. 

At  the  time  the  partition  deeds  were  executed,  Henry  Steeves 
was  the  owner  in  fee  simple  of  an  undivided  moiety  of  the 
whole  Sayie  lot,  including  the  plaster  rock  beneath  the  sur- 
face. By  his  deed  conveying  the  eastern  half  of  the  lot  to 
Duffy,  he  excepted  the  plaster,  which  was  to  remain  in  common 
between  them,  as  it  was  before  the  partition.  He  never  parted 
with  his  undivided  right  in  that;  and  as  he  was  the  owner  of 
it  in  fee  simple  before,  his  title  to  it  was  unaffected  by  the 
partition  :  Cruise's  Dig.  Title  *  Deed  *  ch.  xxi.,  sec.  G5 ;  4  Kent's 
Com.  4G8 :  and  on  his  death,  the  right  to  it  vested  in  his  heirs, 
though  there  were  no  words  of  inheritance  in  the  exception. 
Idarl  of  Cardigan  v.  Armiiage,*^  But,  I  think  it  is  evident 
from  the  deeds  of  partition,  that  the  parties  intended  that 
Steeves  should  have  an  estate  of  inheritance  in  the  plaster. 
The  deed  from  Steeves  to  Duffy  states  the  consideration  of  it 
to  have  been  the  deed  of  release  from  Duffy  to  Stevees,and  the 
confirming  to  Steeves,  his  heirs  and  asalgna,  his  original  right 
of  taking  plaster;  and  in  the  hahenditiii  clause  of  the  deed  from 
Duffy  to  Steeves,  the  right  of  raising  and  carrying  off  plaster 
from  the  eastern  half  of  the  lot,  is  expressed  to  be  granted  to 
Steeves,  his  heirs  and  assigns.  The  deeds  refer  to  each  other, 
and  both  of  them  may  be  looked  at  to  ascertain  the  intention 
of  the  parties  as  to  the  extent  of  the  exception ;  and  which,  I 
think,  was  sufficiently  clear  without  any  words  of  inheritance. 

I  cannot  agree  that  Steeves'  right  to  dig  and  carry  away 
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plaster  was  a  mere  licence,  which  expired  at  his  death.     It  was  ^^^2. 

not  a  licence  at  all  in  the  legal  sense  of  the  word  :  it  was  not  Pbince  op 

a  mere  permission  by  Duffy,  as  the  owner  of  the  land,  to  do  the  company 

act ;  but  it  was  an  absolute  right  existincf  in  Steeves  at  the  ^  *'• 

OSMAN 

time  they  agreed  to  divide  the  land,  and  which  he,  with  Duffy's 
consent,  kept  and  reserved  to  himself,  with  substantially  the 
same  legal  incidents  as  if  the  partition  had  not  been  made. 
He  had,  as  incident  to  the  ownership  of  the  plaster,  the  right 
to  get  it,  and  to  do  all  things  necessaiy  for  obtaining  it.  In 
Shep.  Touch.  100,  it  is  said  "  that  when  anything  is  excepted, 
all  things  that  are  depending  on  it  and  necessary  for  the  obtain- 
ing of  it,  are  excepted  also."  In  the  Earl  of  Cardigan  v.  Av- 
raitage  (supra),  which  was  an  action  of  trespass  for  breaking 
and  entering  the  plaintiff's  close,  digging  pits  and  raising  coal, — 
the  plaintiff  claiming  the  surfalee  of  the  land,  and  the  defend- 
ant the  coal  beneath — Bay  ley,  J.,  delivering  the  judgment  of 
the  Court,  in  speaking  of  the  effect  of  an  exception  and  what 
the  law  would  imply  from  it,  said : — 

"  The  incidental  power  would  warrant  nothing  beyond  what  was 
Btnctly  necessary  for  the  convenient  working  of  the  coals :  it  would 
allow  no  use  of  the  surface  ;  no  deposit  ujxdu  it  to  a  gi-eater  extent,  or 
for  a  longer  duration  than  should  be  necessary  :  no  attendance  upon 
the  land  of  unnecessary  persons.  It  would  be  questionable  at  least 
whether  it  would  authorifie  a  deposit  upon  the  land  for  the  purposes 
of  sale,  and  whether  it  would  justify  the  introduction  of  purcliasei*s 
to  view  the  coala" 

In  Rogers  on  Mines,  153,  it  is  said  that — 

"  Where  the  title  to  minerals  is  distinct  from  that  to  the  soil,  and 
vested  in  diflerent  persons,  the  owner  of  the  minerals  would  prima 
fadt  have  no  right  to  interfere  with  the  surface ;  but  the  law  invari- 
ably accompanies  a  right  to  property  with  the  necessary  means  for  its 
enjoyment:  cuicurkjque  eUiquid  concedilury  conceditur  et  id  sine  quo 
res  ipsa  non  esse  potuit.  And,  upon  this  principle,  the  right  to  mines 
implies  a  right  to  work  them,  and  to  the  use  of  so  much  of  the  surface 
of  the  land  as  may  be  necessary  for  the  purposes  of  effectually  carry- 
ing on  mining  operations :  such  as,  for  instance,  the  right  to  use  all 
roads  already  formed  upon  the  estate — to  make  any  others  which 
might  be  required — to  erect  buildings,  steam  engines  and  other 
machinery  for  draining  the  mine,  or  for  working  or  drawing  up  the 
minerals." 

In  Bowbotham  v.  Wilson,^  Lord  Wensleydale  says — 

"  The  rightB  of  the  grantee  to  the  minerals,  by  whomsoever  granted, 
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1882.         must  depend  upon  the  terms  of  the  deed  by  which  they  are  conveye^l 
"Prince  of     ^^  reserved  when  the  surface  is  conveyed.     Prima  faciei  it  must  he 
Wales  Coal  presumed  that  the  minei*als  are  to  he  enjoyed,  and  therefore  that  »• 
Company      power  to  get  them  must  also  he  granted  or  reserved  as  a  necessarj.*^ 
^'  incident.     It  is  one  of  tlie  cases  put  by  Sheppard  (Touchstone  p.  89^ 

in  illustration  of  the  maxim  *  Qmuido  aliquhl  amcedttur,  conceditvr^ 
etinm  et  id  sine  quo  rea  ipsa   non  esse  potuit,'  that  hy  the  grant  oF" 
mines  is  granted  tlie  power  to  dig  them.      A  similar  presumption 
prima  tacit',  arises,  that  the  owner  of  minims  is  not  to  injure  the  owner 
of  the  soil  a))Ove  by  getting  them,  if  it  can  he  awidt*d.'* 

The  defendant's  right  to  the  plaster,  as  a  tenant  in  common 
with  the  plaintiffs,  is  beyond  dispute ;  and,  I  think,  his  right  to 
enter  on  the  land  and  dig  and  take  away  the  plaster  is  equally 
clear,  subject  to  certain  exceptions  pointed  out  in  the  cases 
above  referred  to.  The  law,  by  virtue  of  the  exception  in  the 
deed,  would  give  the  defendant  a  reasonable  mode  of  getting 
the  plaster ;  and  it  did  not  require  the  reservation  of  any  ex- 
press power  to  dig  and  carry  it  away:  that  was  a  right  incident 
to  his  ownership  of  the  plaster. 

The  case  of  HarviA  v.  litjdlntj^  was  relied  on  by  the  plaintiffs^ 
to  show  that  no  such  right  (^xisted.     That  was  an  action  on  the— 
case  for  negligently  working  a  mine,  and  not  leaving  sufficients 
support  to  the  surface  soil.     T.  J.,  under  w^hom  the  defendants 
claimed,  and  who  had  previously  owned  both  the  land  and  the* 
mines  under  it,  conveyed  the  land  to  the  plaintiff,  reserving  i(^ 
himself,  his  heirs,  &:c.,  the  mines  and  minerals,  with  liberty  toi^ 
enter,  dig,  and  search  for  mines,  &c.,  and  to  sink  shafts,  andL 
take  away  the  minerals.     It  was  held,  that  under  this  reserva- 
tion, the  defendant  was  not  entitled  to  take  all  the  minerals^^* 
but  only  so  much  as  could  be  got,  leaving  a  reasonable  supports 
to  the  surface.     No  such  ([uestion  as  that  arises  in  this  case, 
which  is  trespass  for  entering  on  the  plaintiffs'  land  and  digging 
up  the  surface  soil  to  get  the  plaster, — denying  the  defendant'^ 
right  to  come  upon  the  land  at  all ;  for  it  was  admitted,  that> 
if  the  defendant  had  a  right  to  enter  on  the  land  and  dig  th^ 
plaster,  he  did  no  more  than  was  necessary  for  that  purpose. 

The  case  of  McMahon  v.  Berton"  in  this  court,  turned  on  the^ 
effect  of  a  grant  of  land  by  the  Crown,  excepting  the  minerals « 
but  not  reserving  any  right  to  enter  and  dig  them :  it  wa^ 
held,  that  even  if  a  bare  right  of  entry  on  the  land  was  an  in- 
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cident  to  this  exception,  the  grantee  of  the  minerals  had  no        ^^'2- 
light  to  dig  up  and  destroy  the  sui-face  of  the  soil.     The  ease     Prince  of 
bl Hilton  V.  Lonl  Grovvllk^  was  much  relied  on  by  the  court  ^(^^Jl^pA^^ 
in  (lecidinir  McMahon  v.  Bcvhni;  but  subsequent  decisions  have  »'. 

thmwn  some  doubt  upon  that  case.     See  Rovhothnm.  v.  ^VU- 
"'/).•  |>t'r  Martin  !>.;  1)vlc  of  lhi.c<h'nc]f  v.  Wdh'fa'liU^     Giving 
fullotrcct  however  to  the  doctrine  as  laid  down  in  McMalion 
y.liei-fo.i/it  dofs  not  aficct  the  present  case,  because  here  an 
express  ri;:^ht  is  reserved  to  dig  and  carry  away  the  plaster ; 
aa<l  therefoi-e  the  fjuestion  must  be — What  did  the  paiiies  in- 
t(?n«l  l>y  that  reservation  in  th(»  partition  deed  ^     Unless  they 
intended  that  Steevcs  shoulil  have  the  right  to  enter  on  the  lot 
assigned  io  Duffy  by  the  paHition,  and  there  dig  and  raise  the 
iJastor,  and  cai  ry  it  away,  the  words  of  the  exception  can  have 
nomenning:  they  could  not  apply  to  any  digging,  kc.  elsewhere. 
A  nnmU'r  of  cases  were  referred   to  on  this  point,  one  of 
^hich.  Af^ixlcii  V.  Sf'(hJtrn,*  reviewed  all   the  previous  cases, 
^nJ  dwided  on  tlie  construction  of  the  contract  between  the 
parties,  that  the  owner  of  th.e  surface  was  not  entitled  to  sup- 
port from  the  subjacent  minerals,  which  were  reserved  in  the 
^leed  under  which  the  plaintiff  claimed.     Jessel,  M.  R,  whase 
J^idgment  was  affirmed  ou  appeal,  said,  "It  is  conceded,  and,  as 
I  read  the  authorities,  clearly  established,  that  the  parties  may, 
IB  granting  a  piece  of  land,  agree  to  reserve  the  minerals  to  the 
grantor,  and  to  allow  him   so   to  work  them  as  to  damage 
the  surface  of  the  land  granted.     It  is  a  pure  question  of  what 
the  coDtract  is,  and  if  there  is  such  a  contract,  it  is  not  repug- 
^nt  to  any  rule  of  law."     And  Mellish,  L.  J.,  delivering  judg- 
>nent  on  the  appeal,  said  that  though  prima  facie  a  right  was 
granted  to  the  plaintiff  to  leave  not  only  the  surface  of  the  land 
in  its  natui-al  state,  but  the  buildings  to  be  erected  on  it,  sup- 
ported by  the  subjacent  minerals;  it  was  equally  clear  that  this 
Pnmafiicie  inference  might  be  rebutted,  and  if  it  appeared 
irom  any  express  words  in  the  deed,  or  by  necessary  intend- 
nient  from   anything  contained   in  it,  that  it  was   not   the 
;      wtention  of  the  parties  that  there  should  be  any  right  to  suj)- 
I      port,  the  court  was  bound  to  hold  that  the  plaintiff  had  failed 
I     to  make  out  his  ca«e. 
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1882^ Xo  doubt  the  digging  of  the  plaster  rock  by  the  defendant 

Princk  of  will  destroy,  to  a  certain  extent,  the  surface  of  the  soil  belong- 
CaMFANY  ^  ing  to  the  plaintiffs  ;  hut  -was  not  that  state  of  things  contem- 
plated by  Stcevcs  and  Duffy  when  they  made  partition  of  the 
land  ?  What  was  the  original  right  of  digging  which  Steeves 
retained  ?  Had  he  not,  before  they  made  partition,  a  right  to 
r(»niov(^  so  much  of  the  surface  soil  of  the  land  now  claimed  by 
the  plaintiffs,  as  was  necessary  to  enable  him  to  get  at  and  dig 
up  the  plaster  rock,  and  to  deposit  such  surface  soil  in  some 
convenient  place  upon  the  land  ^  If  he  had  that  right,  did  he 
ever  part  with  it  ?  I  think  the  language  of  the  deed  shows 
that  it  was  intended  that  he  should  retain  his  rights  in  tbit 
respect  just  as  they  were  before  the  deed  was  executed;  and  I 
do  not  think  the  right  to  enter  on  the  land  and  dig  the  plaster  de- 
pended upon  the  amount  of  compensation  which  he  was  to 
pay  for  that  right.  The  original  joint  owners  we^e  at  liberty, 
if  they  pleased,  to  add  to.  or  qualify  and  abridge  the  rights 
which  by  law  wouW  attach  to  the  ownei-ship  of  the  surface  of 
the  land,  and  of  the  mines  beneath,  respectively ;  or,  if  they 
thought  fit,  to  declare  that  such  rights  should  not  exist  at  all 
Quilibct  2^otest  reniinciare  jarl pro  sc  introdudo.  Per  Martin, 
B.,  in  RoivhoUuun  v.  Wilson^  If  it  w^as  essential  that  com- 
pensation should  be  given  for  the  right,  I  think  it  was  pro- 
vided for  in  the  deed  of  partition,  by  which  it  is  declared  that 
Steeves,  "  in  consideration  of  the  sum  of  £10,  retains  his  origi- 
nal right  of  digging,"  fcc.  But  I  think  it  was  quite  in  the 
power  of  Duflfy  to  grant  that  right  to  Steeves  without  any 
equivalent.  The  fact  of  c(  lupensation  being  given,  or  not,  for 
an  alleged  right,  may  assist  in  construing  a  reservation  if  the 
language  is  doubtful,  but  in  the  absence  of  it.,  will  not,  ^x?r  !^y 
be  a  reason  for  holding  tl.at  the  right  does  not  exist.  Duffy 
r.irrreed  to  take,  and  did  take, -the  surface  of  the  eastern  half  of 
the  lot  in  severalty',  subject  to  Steeves'  existing  right  to  dig 
and  carry  away  the  plaster  beneath :  this  bound  Duffy's  in- 
heritance ;  and  his  estate  in  the  surface  of  the  land  would  pass 
to  his  assigns,  abridged  to  that  extent,  and  subject  to  whatever 
right  Steeves  had  under  the  reservation  in  the  partition  deed. 
As  to  the  objection,  that  the  exception  in  the  partition  deed 
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would  not  aiithoTize  the  defendant  to  open  new  quarries,  but        ^^82.  

merely  to  dig  plaster  in  quarries  which  were  opened  at  the  Prince  of 
time  the  deed  wa«  executed — I  do  not  think  that  is  the  proper  company 
construction  of  the  deeds.  The  word  "  quarries  "  is  not  used  in 
the  deed  from  Steeves  to  Duffy,  in  which  the  plaster  is  ex- 
cepted; and  though  that  word  is  usod  in  the  deed  from  Dufl^y, 
it  is  chiefly  in  referring  to  what  Steeves  had  reserved  by  his 
deed.  But  construing  both  deeds  together,  and  considering 
the  right  which  Steeves  had  when  he  executed  the  deed — a 
right  to  dig  plaster  anywhere  within  the  Say  re  lot,  whether 
from  an  open  quarry,  or  otherwise— -I  think  when  he  excepted 
and  retained  "  his  original  right "  of  digging  and  carrying  away 
the  plaster,  it  was  not  intended  to  confine  him  in  his  operations 
to  places  where  plaster  had  been  dug  before  those  deeds  were 
executed.  In  addition  to  this,  I  do  not  think  the  word  "quarry" 
necessarily  means  a  place  from  which  plaster  has  been  dug : 
tiiere  may  be  open  quarries,  and  quarries  not  open.  See  Elias 
V.  Griffiih.^ 

I  therefore  think  that  Steeves  retained  his  right,  undimin- 
ished, of  digging  for  plaster  on  the  eastern  half  of  the  Sayre 
lot,  and  of  opening  new  quarries  if  he  thought  proper — of 
course,  exercising  his  right  in  a  reasonable  manner,  and  not 
injuring  the  surface  soil  more  than  could  be  avoided,  and  that 
the  defendant,  claiming  under  Steeves,  has  the  same  right : 
consequently,  the  verdict  should  Htand. 

Wetmore,  J.  I  concur  in  the  judgment  of  the  learned  Chief 
Justice,  and  in  addition  to  the  cases  mentioned  by  him  as 
weakening  the  authority  of  HUton  v.  Lord  Granville y'^  I  would 
refer  to  Blackett  v.  Bradley.^ 

Weldon,  Paxmer  and  King,  JJ.,  concurred. 

Motion  refused, 
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1882.  KEKPv,  Ai'PKLLANT,  AM>  STKEVE8  i:t  al.,  Kespoxdents. 

AvfjUHl,  ( Ktiuity  Appeal.) 

Ass'ujiuncid  of  dtbt — Suit  h>f  a.iiiwjnc':  ui  Ktia'dy — PUadlnr/. 

The  as»i;;iice  of  a  debt  brought  a  suit  in  equity  for  the  recovery  of  it  against 
the  debtor  and  the  assignor,  alleging  jw  the  reason  for  not  procewliuc:  at  law. 
that  he  had  re<[uetftcd  the  assignor  to  have  an  action  at  law  hrouglit  iu  his 
(the  assignor  s)  name  for  the  recovery  of  the  debt  for  the  benelit  of  the  plaiu- 
tirt*,  and  that  the  assignor  had  refused  to  have  such  action  brought.  A  de- 
murrer to  the  bill  for  want  of  erjuity  haviug  been  over-ruled  : 

HeK^  on  appeal,  by  I*al.mkk  and  KiN<;,  ,7 J.,  (Allen,  C.  J.,  doubting)  that  the 
allegation  in  tlie  bill  was  sutHcient,  as  it  was  capable  of  the  meaning,  that 
the  plaiutitf  hail  re(|ucsted  the  assignor  of  the  debt  to  allow  an  action  to  be 
brought  in  his  name  for  the  recovery  of  it,  and  that  the  assignor  had  refused 
to  allow  it. 

This  was  au  appeal  from  the  judiLcmeiit  of  the  Judge  iu  equity, 
overruling  a  demurrer  to  a  bill  filed  by  the  respondents  against 
the  appellant  and  Alexander  1^.  Kerr  and  Sarah  A.  Kerr. 

The  bill  stated  that  in  1<S7»'5  the  appellant,  Hugh  P.  Kerr, 
was  indebted  to  Sarah  A.  Kerr  in  the  sum  of  84000  for  money 
lent ;  that  in  187<S,  Sarah  A.  Kerr  and  her  husband  Alexander 
L.  Kerr,  assigned  the  said  debt  to  the  respondents,  and  by  an 
order  in  writing  directed  the  appellant  to  pay  it  to  them  ;  that 
the  order  was  presented  to  the  appellant,  who  promised  to  pay 
the  amount  to  the  respondents,  but  that  though  re(juested  he 
had  neglected  and  refused  to  do  so.  The  eighth  paragraph  of 
the  bill  stated  that  ''before  the  commencement  of  the  suit  the 
plaintiffs  (respondents)  reipiested  the  said  Alexauc|er  L.  KeiT 
to  have  an  action  brought  at  common  law  in  the  name  of  him- 
self and  the  said  Sarah  A.  Kerr,  his  wife,  for  the  recovery  of 
the  said  sum  of  S4000,  and  interest  thereon,  for  thel>enctit  of 
the  plaintiff,  and  the  said  Alexander  L.  Kerr  refused  to  have 
such  action  brought."  The  bill  prayed  that  Hugh  P.  Kerr 
should  be  directed  to  pay  the  J?4000  and  interest  to  the  plaintiff, 
and  that  Alexander  L.  KeiT  and  his  wife  should  be  restrained 
from  bringing  any  suit  at  law  against  Hugh  P.  Kerr  for  the 
recovery  of  the  said  sum. 

Hugh  P.  Kerr  demurred  to  the  bill  for  want  of  equity,  on 
the  ground  that  the  plaintiffs  in  the  suit  had  a  remedy  at  law 
for  the  recovery  of  the  debt.  The  Judge  in  Equity  overruled 
the  demuri'er,  and  gave  the  following  judgment : 

Whether  the  rule  in  tJiis  couutiy  as  to  suits  l>rought  by  assignees  of 
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clioses  in  action  is  that  laid  down  in  the  case,  Hammond  v.  MesseiigeVy '  1SS2. 

or  that  laid  down  in  all  old  text  books,  and  acted  on  in  nearly  all  the         Kerk 

Courts  in  Equity  in  the  United  States,  I  do  not  think  it  necessary  to  r. 

dtH?ide.     I  may  say,  however,  1  cannot  see  why  the  assignee,  to  whom      Stekves. 

the  debt  is  really  payable  in  iXjuity,  and  whose  rights  are  denied  him 

bv  tlie  debtor,  should  not  1)C  allowed  to  enforce  his  claim  in  his  own 

name,  or  why  he  sliould  be  compelled  to  seek  redress  in  the  name  of 

another  i)arty  to  whom  it  is  so  inecjuitable  for  the  debtor  to  pay,  that 

if  lie  did  so  he  would  b<j  comi)elled  to  pay  it  over  again ;  but  be  this 

as   it  may,  as  in  this  case  it  is  admitted  by  the  pleadings  that  the 

defendant,  Hugh  P.  Kerr,  owes  the  debt  in  equity  to  the  plaintiff, 

and  wrongly  refuses  to  pay  him,  and  it  is  alleged  in  the  bill  that  the 

only  person  who  could  sue  at  law  absolutely  refused  to  do  so,  1  think 

this  Ls  sufficient  to  give  this  Court  jurisdiction  even  if  the  rule  laid 

down  in  the  case  referred  to  is  the  rule  in  this  counti'w 

The  defendant's  argument  is  that  the  plauitiff  must  show  that  the 
original  creditor  refiused  to  allow  the  plaintiff  to  sue  at  law  in  his 
name,  and  that  the  allegation  that  he  refused  to  bring  the  suit  is  not 
equivalent  to  this,  and  the  case  is  not  clear  from  doubt. 

But,  upon  the  whole,  considering  if  the  suit  was  brought  by  the 
plaintiff,  he  could  only  do  so  as  the  agent  of  the  creditor,  and,  theie- 
fore,  would  in  law  be  the  bringing  of  the  suit  by  such  creditor  himself, 
and  it  would  Ije  proper  j^leading  to  allege  that  such  creditor  had  him- 
self brought  the  suit ;  Ergo,  if  he  was  willing  for  this  to  be  done,  it 
could  not  l>e  truly  alleged  that  he  refused  to  bring  it. 

Qui  facit  per  nlium  facit  per  se.  Therefore,  upon  the  whoh;,  con- 
sidering that  the  defendant  owes  the  mone^y  which  he  ought  to  pay, 
and  the  defendant  can,  1  think,  prove  any  case  ho  may  have  under 
these  pleadings,  I  think  I  ought  not  to  dismiss  the  bill,  and  therefore 
overrule  the  demurrer. 

Hugh  P.  Kerr  appealed  from  this  judgment. 

April  2u,  1882.  Seelf/  for  the  appellant.  The  (questions 
iuvolved  are  whether  this  Court  will  follow  tlic  rule  as  laid 
down  in  Hamviond  v.  Messenger,  and  if  so,  whether  the  plain- 
tiffs have  brought  themselves  within  the  rule. 

Hamiiicnul  v.  Messenger  has  never  been  questioned  in  England 
and  it  is  cited  and  recognized  as  an  authority  in  De  Pothonier 
V.  De  Mattos,"  Bolton  v.  Foirell,'^  Wilson  v.  Short,  *  There  was 
a  doubt  thrown  on  it  in  2  Story  Ecj.  Jur.  Prd.  lOo  (rt),  but  the 
correctness  of  the  view  there  put  forward  is  disputed  in  Par- 
sons on  Contracts  (5  ed.)  225  Note,  and  the  rule  laid  down  in 
Motteux  V.  The  London  Ass,  Co./'  and  Hammond  v.  Messenger, 
is  adhered  to.  If  the  rule  as  stated  in  Hammond  v.  Messenger 
is  cuiTCct,  it  must  appear  plaintiffs  were  prevented  from  pro- 

19  Sim  327.  *  »2  DeG.  M  k  0.  1.  &1  Atk.  5i5. 

«£.&&£.  401.  «ti  Uan}  366. 
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^^*2.  ceeding  at  law  before  the  Court  of  Equity  would  have  juris- 
Kerr  diction.  The  only  allegation  to  that  effect  is,  that  Alexander 
Stkeves.  ^-  ^^^'^'  ^^J  ^^'^^^  would  not  have  an  action  at  law  brought. 
That  may  be  quite  true,  and  yet  they  may  have  been  perfectly 
willing  to  allow  the  plaintiff  to  bring  it  in  their  name.  The 
meaning  of  the  allegation  cannot  even  be  said  to  be  ambiguous, 
but  if  it  could,  it  would  still  be  insufficient  under  the  rule  laid 
down  in  ColamhinewChichcstcr,^  that  where  there  is  an  ambigu- 
ity in  a  pleading  it  must  be  taken  most  strongly  against  the 
pleader.  [Palmer,  J.  There  is  another  rule  which  says  where 
two  meanings  can  be  given  to  a  clause,  that  which  supports  the 
pleading  will  be  taken.]  That  is  true,  but  lioth  meanings  must 
be  equally  appropriate  to  the  language  used  which  is  not  the  case 
here.  The  plain  meaning  of  the  language  of  the  eighth  para- 
graph is  that  the  assignors  refused  to  bring  an  action,  and 
w'hile  it  may  be  possible  to  construe  it  to  mean  that  they 
would  not  allow"  an  action  to  be  brought  in  their  name,  that  is 
a  forced  construction  w^hich  under  the  rules  of  pleading  the 
Court  should  not  adopt. 

Iu4j^y  Q,  C,  contra.  The  rule  in  liamnwnd  v.  Messenger  is 
not  a  desirable  one  and  has  not  been  universally  followed. 
2  Story  Eq.  J.  P.  s.  962,  1039,  1040,  1044,  1057,  1057  (a)'; 
Comyn's  Dig.  Chan.  533;  Rodick  v.  Gandell;^  Buimv.  Car- 
valho;'^  Ex  parte  South.*  There  is  no  doubt  a  chose  in 
action  may  be  assigned  in  equity,  and  why  should  th%  assignee 
not  be  allow^ed  to  enforce  his  right  in  equity  whether  the 
assignee  is  willing  to  allow  his  name  to  be  used  at  law  or 
not  ?  There  seems  to  be  no  good  reason  for  the  rule,  and  in 
some  cases  it  may  work  great  injustice.  But  if  the  rule  is  as 
stated  in  Hammond  v.  Messenger  the  allegation  in  the  eighth 
paragraph  brings  the  plaintiffs  within  the  rule.  It  is  stated 
that  Kerr  and  his  wife  w^ould  not  have  an  action  brought 
at  law^  That  means  cither  that  he  would  not  bring  it  or 
w^ould  not  allow  plaintiff  to  bring  it.  If  a  person  authorizes 
another  to  bring  an  action  in  his  name  he  may  fairly  be  said 
to  have  brought  it ;  and  on  the  other  hand,  if  he  refused  to 
have  it  brought,  he  may  with  equal  fairness  be  said  to  have 
refused  to  employ  an  attorney  himself  to  bring  it  or  to  have 

12  Phil.  27.  312  Beav.  825.  <1  >L  &  C.  702.  43  Swunt.  899. 
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authorized  anybody  else  to  do  so  in  his  name.     The  Court 

should,  if  possible,  adopt  a  construction  which  will  give  effect 

to  the  pleadings. 

Si'clyy  in  reply. 

Cur.  adv.  rulf. 

The  following  judgments  were  now  delivered  : 

King,  J^    This  is  a  suit  brought  in  their  own  names  by  the 
assignees  of  a  debt  against  Hugh  P.  Kerr  the  debtor,  and 
against  the  assignofs,  Alexander  L.  KeiT  and  Sarah  A.  Kerr 
his  wife,  and  the  cjuestion  on  demuiTcr  to  the  bill  is  whether 
it  sufficiently  appears  that  the  assignors  refused  to  allow  the 
plaintiffs  to  bring  an  action  in  the  name  of  the  assignors  for 
the  recovery  of  the  debt.     The  rule  laid  dow^n  in  Hammond  v. 
Messenger^  is  that  the  assignee  of  a  debt  cannot  sue  for  the 
debt  in  his  own  name  in  a  Court  of  Equity  unless  the  assignor 
refuses  to  allow  the  assignee  to  sue  for  it  in  his  name,  or  has 
done  or  intends  to  do  something  to  put  im})ediment  in  the  way 
of  the  assignee  recovering  his  debt.     Here  the  plaintiffs  in  the 
Sth  pai'agraph  of  the  bill  allege  *'  that  before  the  commence- 
ment of  this  suit  the  said  plaintiffs  requested  the  said  Alexander 
li.  Kerr  to  have  an  action  brought  at  common  law  in  the  name  of 
liimself  and  the  said  Sarah  A.  Kerr  his  wife  for  the  recovery 
of  the  said  sum  of  $4,000,  and  interest  thereon  for  the  benefit 
of  the  plaintiffs,  and  the  said  Alexander  L.  Kerr  refused  to 
liave  such  action  brought."     Now  can  this  (by  any  natural 
interpretation  of  the  words,  and  having  regai*d  to  the  subject 
matter  dealt  with)  mean  that  the  plaintiffs  requested  Alexander 
1m  Kerr  to  allow  them  to  bring  an  action  in  the  name  of  him- 
self and  his  wife,  and  that  Kerr  refused  to  allow  this  to  be 
done  ?     If  words  are  capable  of  a  meaning  that  will  sustain  the 
pleading,  and  also  of  a  meaning  that  w^ill  defeat  it,  they  are  to 
be  construed  in  the  sense  that  will  give  effect  to  the  pleading. 
Such  is  the  sense  in  which  the  party  framing  the  allegation 
must  be  understood  to  have  used  the  words.     Now  it  seems  to 
me  that  where  the  consent  of  a  certain  person  is  necessary  to 
the  bringing  of  an  action,  and  he  gives  his  consent,  he  may  be 
said  to  have  brought  the  action.     Suppose  a  person  to  covenant 
not  to  have  an  action  brought,  would  it  not  be  a  breach  of  that 

"  3  9  Sim.  3S7. 
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18S2.  undertaking  if  he  were  to  consent  to  the  bringing  of  an  action 
Kkkr  l)y  another  in  his  name  ?  A  person  may  have  an  action 
Stkk\  PIS.  brouglit,  eit!i;*r  by  bringing  it  himself,  or  by  allowing  another 
to  make  use  of  his  name  in  the  bringing  of  it.  The  reijuest  to 
have  an  actirin  l)rought  in  the  name  of  Kerr  and  his  wife  for 
tlie  beneilt  of  ])Iaintilis  eovend  all  tho  modes  in  whicli  sucli 
action  mii^lit  l»c  brought,  wlu^ther  directly  by  Kerr,  or  indirectly 
by  allowiu'jf  the  j^laintitls  to  use  his  and  his  wife's  name;  ami 
so,  when  Kerr  refused  to  have  an  action  bi'our^fht  in  the  nani«^ 
of  himself  and  his  wife  for  plaintitts'  l.)enifit,  he  therebv  refused 
to  have  it  broii.^rht  in  any  of  tlie  wavs  in  which  sucli  action 
could  be  brought.  Keading  the  allegation  therefore  in  the 
light  of  the  s\d>ject  matter,  T  am  inclined  to  think  that  it  is  ^ 
within  the  rule  of  Ilonrntond  v.  Mes.^rngcr,  and  that  therefore 
the  judgment  of  the  learned  Judge  in  Equity  should  k 
affirmed. 

Palmku,  J.     Assuminq;  that  where  a  debt  is  due  a  marrioA 
woman,  and  she  and  lier  husband  have  as'^io:ned  it,  the  assiirnce 
is  compelled  to  a])ply  to  the  liusbancl  to  allow  him  to  bring  o. 
suit  therefor  at  common  law,  and  bo  refused  before  he  could 
sustain  a  suit  in   E(iuity ;  I  still  think  this  bill    sufficiently 
alleges  it. 

The  allegation  in  the  ])ill  is  as  follows  : — (His  Honor  stated 
the  substance  of  the  bill).  The  question  is — what  is  the  mean- 
ing of  the  eighth  paragraph  of  the  bill  ? 

The  appellant  contends  that  it  means  that  A.  L.  Kerr  shoul*-! 
himself  employ  the  Attorney,  and  bring  the  suit  at  his  ow^ 
expense  without  reference  to  the  plaintiffs.     The  plaintiffs  con- 
tend that  it  means  that  A.  L.  Kerr  refused  to  bring  the  action 
himself  or  have  it  brought  in  their  names  at  all  by  anybody- 
1  think  this,  like  many  other  expressions  in  the  English  lan- 
guage, is  capable  of  two  meanings,  and  might  fairly  be  under- 
stood in  either  way.     It  is  certainly  capable  of   the  meaningf 
the  plaintilis  have  assigned  to  it,  for  if  Mr.  Kerr  allowed  and 
authorized  the  plaintiffs  as  the  attorney  of  himself  and  his 
wife  to  bring  such  an  action,  and  it  w'as  so  brought,  he  would 
then  have  such  action  brought,  and  the  statement  could  not  be 
true,  as  alleged,  that  he  refused  to  have  such  action  brought 

One  of  the  rules  of  pleading  applicable  to  such  a  case,  I 
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think,  is  that  laid  down  in  1  Chitfcy,  p.  237— that  where  the 1882^ 

irords  are  equivocal  that  construction  shall  be  adopted  which        Kkrr 
is  most  unfavorable  to  the  party  pleading,  but  where  an  ex-     steeves. 
pressioQ  Ls  capable  of  different  meanings  that  shall  be  taken 
irhich  will  support  the  pleading  and  not  the   other  which 
'woald  defeat  it:    Vernon  \,  Key  ex  ;^    Wyaf  v.  Aland;-    The 
JCingy.  Stevens.^ 

In  Wyat  v.  Aland  Lord  Holt  said  that  where  a  matter  is 
capable  of  different  meanings  that  shall  be  taken  that  will  sup- 
I>ort  the  declaration  or  agreement  and  not  the  other  which 
"^^ould  defeat  it — and  Lord  Ellenborough  in  The  King  v. 
^tetens,  says  at  page  257,  that  if  the  indictment  was  capable  of 
different  meanings  it  does  not  appear  to  clash  with  any  rule  of 
construction,  applied  even  to  criminal  proceeding,  to  construe 
it  in  that  sense  in  which  the  party  framing  the  charge  must 
lie  understood  to  have  used  it.  And  Lord  Ellenborough,  in 
-Rf/  V.  Marsdeny^  says:  "If  there  is  any  difference  l)etween  a 
oivil  action  and  an  indictment  it  surely  cannot  be  in  favor  of 
^  less  degree  of  certainty  in  an  indictment  than  in  an  action." 
"Xhis  is  important  when  we  consider  that  this  allegation  must 
'live  been  intended  to  have  been  used  in  that  sense,  for  if  not 
it  is  not  only  wholly  useless  but  is  irrelevant  and  impertinent 
*nd  ought  not  to  be  introduced  in  the  bill  at  all,  for  it  could 
is  no  way  bear  on  the  case  made. 

This  point  is  expressly  decided  in  Fost  v.  Bessant^ 
The  rule  laid  down  by  the  Court  in  that  case  is  that 
^though  it  is  a  rule  that  an  allegation  is  to  be  taken  most 
^temgly  against  the  pleader,  yet  when  a  word  may  j)<^f  se  be 
''Mrferstood  in  two  different  senses  with  equal  fairness  and  if 
^eistood  in  one  sense  the  bill  would  be  demuiTable  and  if 
'Hiderstood  in  the  other  the  bill  would  be  correctly  framed  the 
letter  construction  will  be  adopted,  as  where  a  bill  for  tithes 
18  filed  by  a  lessee  thereof  and  the  vicar,  and  the  bill  states 
«*t  the  vicar  demised  the  tithes  to  the  lessee  and  the  vicar 
Would  be  improperly  made  a  co-plaintiff  if  the  demise  was 
*f  deed,  but  not  if  it  were  by  parol,  and  the  Court  in  this  case 
^]^  upon  the  fact  that  any  other  construction  would  make 

MTkimt  48a.  S5  Katt  244.  »3  Y.  &  C.  330. 
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the  bill  erioneous.  This  case  also  shews  that  this  is  the  sense 
in  which  the  allegations  must  be  understood  at  the  liearing  and 
therefore  if  Kerr  and  wife  were  not  unwillinff  to  allow  the 
suit  to  be  brought  ia  their  names  the  plaintiffs  wouhl  fail  and 
consequently  the  defendants  would  not  l^e  injured  by  overrul- 
ing this  demurrer. 

The  rule  in  Hammond  v.  Messenger  is  that  if  the  assignee 
is  unwilling  and  refuse  to  allow  an  action  to  be  brouixht  in  bis 
name  at  law,  then  the  assignee  can  support  a  suit  in  Equity. 

And  it  appeaiN  to  me  that  if  it  bo  conceded  that  the  bill 
must  show  that  the  assignee  refused  to  consent  for  the  plaintiff 
to  have  an  action  at  law  brought  in  his  name,  when  the  bill 
alleges  that  the  assignee  refused  to  have  such  action  brought 
— that  is,  an  action  in  the  name  of  the  assignor,  such  refusal  of 
consent  sufficiently  appeai-s — for  if  he  was  willing  to  allow 
the  plaintiff  as  his  attorney  to  bring  such  action  and  the 
plaintiff' did  bring  the  action  in  his  name,  then  it  would  not  be 
true  that  he  would  not  have  such  action  brought,  for  in  such  a 
case  he  would  have  the  action  brought,  for  his  agent  would 
have  brought  it,  and  I  think  a  pleader  might  so  allege,  for  his 
airent  had  done  it,  and  this  is  the  same  in  law  as  if  he  did  it 
himself,  for  qui  foclt  per  alluin  facit  per  se, 

I  am  more  inclined  to  take  this  view  because  no  injury  could 
result  to  the  defendants,  for  they  w^ould  have  the  full  benefit  on 
the  hearing,  if  the  plaintiffs  failed  to  prove  the  facts  necessary 
to  support  the  allegation  in  the  sense  I  think  I  am  bound  to 
give  it. 

And  as  was  said  in  Fost  v.  Bessant  the  defendants  in  their 
answers  can  show  that  Kerr  and  wife  were  willing  to  authorize 
the  plaintiiis  to  bring  an  action  in  their  names. 

What  I  mean  is,  that  when  a  person  says  that  he  refuses  to 
have  anything  done,  he  may  fairly  be  undei'stood  to  mean  not 
only  that  he  will  not  do  it,  but  also  that  he  will  not  allow  it  to 
be  done  for  him,  and  I  am  not  sure  that  it  is  not  the  proper 
expression  where  both  them  are  intended.  If  he  had  said  that 
he  would  not  consent  to  another  doing  it,  this  would  not  show 
that  he  would  not  himself  do  it ;  and  if  he  said  he  would  not 
do  it,  it  would  be  no  refusal  to  allow  another  to  do  it,  but  if  he 
said  I  will  not  have  it  done,  then  I  think  he  could  fairly  to  be 
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taken  to  mean  that  he  would  not  do  it  himself  or  allow  another        1^^- 
to  do  it  as  his  agent.     1  therefore  think  the  appeal  should  be       IUrr 

dismissed.  Stekves. 

Allen,  C.  J.  I  am  not  entirely  satisfied  that  the  bill  states 
any  reason  to  justify  bringing  a  suit  in  Equity  for  the  recovery 
of  the  debt  assigned.  According  to  the  case  of  Ilamvcond  v. 
Messenger,^  the  assignee  of  a  debt  cannot  sue  in  Equity  un- 
less ^ome  special  circumstances  are  stated  to  sliow  that  his 
remedy  at  law  is,  or  may  be,  obstructed  by  the  assignor ;  as,  if 
he  refuses  to  allow  the  assignee  to  sue  for  the  debt  at  law  in 
his  (the  assignor's)  name.  The  allegation  in  the  bill  is,  that 
before  the  commencement  of  the  suit  the  plaintiffs  requested 
the  said  Alexander  L.  Kerr  (the  assignor)  "  to  have  an  action 
brought  at  common  law,  in  the  name  of  himself  and  the  said 
Sarah  A  Kerr,  his  wife,  for  the  recovery  of  the  said  sum,  i:c., 
for  the  benefit  of  the  plaintiffs,  and  the  said  Alexander  L.  Kerr 
refused  to  have  such  action  brought.'*  Now,  this  allegation  is 
certainly  ambiguous  in  my  opinion.  It  may  mean  that  the 
request  to  Kerr  was  to  allow  an  action  at  law  to  be  brought 
in  his  name,  or,  it  may  mean  that  he  was  requested  to 
bring  the  action ;  and  1  think  the  latter  is  the  more  natural 
meaning  of  the  words.  A  request  "  to  have  an  action  brought " 
would  seem  to  me  to  mean  that  the  person  applied  to  was 
asked  to  bring  the  action  himself,  or  to  employ  an  attorney 
to  bring  it,  rather  than  that  he  was  to  be  merely  passive, 
and  to  allow  an  action  to  be  brought  in  his  name  by  the 
assignee.  If  the  facts  warranted  it,  it  would  have  been  a 
very  easy  matter  to  state  plainly  that  Kerr  refused  to  allow 
the  plaintiffs  to  bring  an  action  in  his  name.  It  is  a  rule  in 
pleading,  that  where  there  is  ambiguity  the  construction  should 
be  most  strongly  against  the  party  pleading,  because  it  is 
incumbent  on  him  to  make  his  case  clear,  and  it  will  be  pre- 
sumed that  he  has  stated  it  as  favombly  to  himself  as  possible. 
Goldhani  v.  Edwards,'^  No  doubt  this  rule  is  subject  to  the 
qualification  which  has  been  stated ;  that  where  the  words  arc 
capable  of  different  meanings,  that  which  will  support  the 
pleading  should  be  taken,  and  not  the  other,  which  will  defeat 
it     This,  probably,  would  be  sufficient  to  sustain  the  bill, 
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1882.  ^^  though  1  have  some  doubt  about  it ;  but  as  tlie  majority  of  the 
Kerr  Court  tliink  the  .statement  is  sufficient,  the  demurrer  must  be 
overruled. 

Wkldox  and  Wktm<ji«i:,  JJ.,  took  no  jmrt. 


r. 
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Ill  an  action  in  a  Parish  Court,  where  the  phiintiff's  claim  exceeds  tlie  aiuoant 
over  whicli  the  Court  has  juri-sdictiou,  he  may,  by  abandoning  the  excess  n]ion 
the  particulars  filed,  bring  the  case  within  the  jurisdiction  of  the  Court. 

Where  the  plaintifV  in  an  action  ot'  debt  in  a  Parish  Court  waa  improperly 
nonsuited — no  evidence  having  l>cen  given  by  the  defendant — 

Ilt'My  [>er  WFrr.MURE  and  Kin<;,  JJ.,  (Palmer,  J.,  dissentinff)  that  a  Judge  on 
review  had  power  to  order  judgment  to  be  entered  for  the  plaintiff  for  the 
amount  proved  on  the  trial. 

JJddy  per  Weldon,  J.,  that  an  order  of  a  Judge  of  a  County  Court  in  a  case  of 
review  was  tinal,  and  that  a  rfiiiomri  would  not  lie  to  remove  it  into  this 
Court.  Per  Wktmork  and  Kin<;,  J  J.,  that  a  certiorari  would  lie  in  such  a 
case.  Per  Palmer,  J.,  that  though  the  order  of  the  Judge  of  the  County 
Court  was  WTong,  if  Ire  had  jurisdiction  to  make  it,  a  certiorari  would  not  lie 
to  remove  it  into  this  Court. 

The  Court  has  no  power  to  grant  costs  in  discharging  a  rule  uisi  for  a  certiorari, 
unless  such  power  is  given  by  statute. 

April  12th,  LS82.  Liujrin  shewed  cause  against  a  rule 
nial  for  a  certiorari  to  bring  up  an  order  of  review  made 
by  the  Judge  of  the  (.Wnty  Court  of  Westmorland,  setting  aside 
a  nonsuit,  and  ordering  a  verdict  to  be  entered  for  the  plaintiif 
in  a  suit  tried  before  a  Parish  Court  Commissioner.  The  non- 
suit was  granted  on  the  ground  that  it  was  not  sufficient  where 
the  plaintiff's  claim  exceeded  the  commissioner's  jurisdiction  to 
abandon  a  part  in  the  particulai-s,  so  as  to  reduce  the  amount 
within  his  jurisdiction.  He  contended  that  the  nonsuit  was 
wrong,  and  that  the  Judge  on  review  had  authority  to  enter 
judgment  for  the  plaintiff;  he  was  bound  to  decide  the  case. 
Consol.  Statutes  cap.  GO,  sec.  43.  The  order  made  was  the  only 
one  that  could  be  made  on  the  return.  He  could  not  order  a 
new  trial :  Ex  pa  rte  Fahey ;  ^  Ex  parte  Kaiver  But  even  if  the 
order  was  wrong,  no  certiorari  would  lie,  because  the  Judge 
had  jurisdiction  over  the  matter. 

Well^y  contra,  rofeiTod  to  Ex  parte  Welling'^  on  the  point 
that  a  certiorari  would  lie.     He  contended  that  the  nonsuit 


121  N.  13.  ltei>.  39-2.  ti21  N.  U.  Ucp.  370.  98  Pogi.  217. 


TRINITY  TERM,  XLV.   VICTORIA.  133 

was  right,  but  if  not,  the  Judge  on  review  should  not  have        ^^82. 
made  an  order  to  enter  a  verdict  for  the  plaintiff  without  hear-      Exparu 
ing  the  defendant  s  case;  that  the  only  order  that  could  be  made 
on  the  return  was  an  order  setting  aside  the  nonsuit. 

Cut.  adv.  viilt 

The  following  judgments  were  now  delivered: 

Weldox,  J.  In  this  matter  a  trial  had  Vjeen  had  in  a  Parish 
Court,  and  the  plaintiff  was  nonsuited.  Being  dissatisfied  with 
the  decision  of  the  commissioner  the  plaintiff  applied  to  a 
Judge  of  the  County  Court,  and  obtained  an  order  of  review; 
the  cause  was  heard,  and  upon  such  hearing,  the  judgment  of 
the  Parish  Commissioner  was  reversed,  an<l  judgment  ordered 
to  be  entered  for  the  plaintiff  for  the  amount  of  his  claim.  An 
order  nisi  was  granted  at  Chambers  to  remove  the  proceedings 
into  this  Court  by  writ  of  certiorari,  for  the  purpose  of  quash- 
ing the  order  of  the  County  Court  Judge. 

By  the  Consol.  Statutes,  cap.  59,  sec.  7,  relating  to  Parish 
Courts,  all  proceedings  in  the  said  Courts  shall  be  had  in  all 
respects,  except  as  therein  specially  provided,  under  the  provi- 
sions of  the  law  relating  to  proceedings  in  Justices'  Courts. 
And  by  section  12,  the  same  right  of  review  shall  be  had  and 
allowed  in  all  suits  tried  in  the  Parish  Courts,  as  is  provided 
by  the  law  relating  to  Justices'  Civil  Courts. 

Chapter  60,  sec.  43  of  the  Consol.  Statutes  directs  that  either 
party  dissatisfied  with  the  judgment  in  a  suit  tried  before  a 
Justice  of  the  Peace,  may  apply  for  a  review  to  a  Judge  of  the 
Supreme  Court  or  a  Judge  of  the  County  Court,  and  the  Judge 
shall,  after  hearing  the  parties,  decide  the  cause  according  to 
the  very  right  of  the  matter  without  regard  to  forms,  unless 
the  Justice  acted  wholly  without  jurisdiction ;  and  may  affirm, 
or  reverse  the  judgment  or  alter  the  same  in  any  respect,  and  re- 
mit the  cause  to  the  Justice  that  he  may  issue  an  execution  for 
the  amount  awarded  to  either  party.  The  costs  are  provided 
for,  and  are  taxed  by  the  Judge,  whose  minute  of  the  judg- 
ment upon  such  review,  certified  under  his  hand,  shall  be 
evidence  in  all  courts ;  and  an  attachment  may  be  sued  out  of 
the  Supreme  Court  or  any  County  Court  for  the  money  or  costs 
ordered  by  the  Judge  to  be  paid. 

It  is  very  dear  that  the  Legislature  has  provided  by  these 
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^^^-  Acts  a  cheap  and  easy  mode  of  recovering  small  debts,  and  that 
Ex  parte  a  party  dissatisfied  with  the  judgment  may  have  the  same  re- 
viewed before  a  Judge  of  tlie  Supreme  Court,  or  a  Judge  of  ft 
County  Court;  the  power  is  equally  vested  in  the  County  Court 
.Judge  as  in  a  Judge  of  tlie  Supreme  Court,  by  the  Act, — it 
bi.'ing  purely  a  statutory  power,  outside  of  the  common  law  dis- 
tinction of  power  bi.'tween  superior  and  inferior  Courts.  The 
power  and  authority  thus  granted  would  appear  intended 
bv  the  Le<rislature  to  l)e  final  and  conclusive.  The  certifi- 
eato  or  minute  of  the  Judije,  bein<x  evidence  of  such  order 
in  all  Courts.  The  proceedings  in  review  being  the  same, 
whether  had  before  a  Judge  of  the  Supreme  Court  or  the 
County  Court,  a  certiorari  would  not  go  to  a  Judge  of  the 
Supreme  Court  from  his  own  Court,  nor  would  it  go  to  a  Judge 
of  the  County  Court,  the  Acts  make  no  distinction  between 
them  in  mattei-s  of  review  from  a  Justice  s  Court  or  a  Parish 
CJourt — it  doubtless  wjis  intended  by  the  Legislature  to  give  a 
speedy  mode  of  review  and  at  small  amount  of  costs.  There 
is  no  doubt  that  instead  of  applying  to  a  Judge  for  an  order  of 
review  as  directed  by  the  Act,  an  application  could  be  made  to 
the  common  law  jurisdiction  of  the  Supreme  Court  for  a  cer- 
tiorari to  remove  the  proceedings  and  judgment  had  before  a 
Justice  or  C^ommissioner  of  a  Parish  Court  into  this  Court — but, 
as  was  said  by  the  Court,  where  an  application  had  been  made 
before  a  Judge  f'^  an  order  to  review  a  cause  tried  before  a 
Justice,  and  1  refused  to  grant  a  summons,  in  Ex  parte  Rich- 
ards'}  "Had  you  come  in  the  first  instance,  we  would  prob- 
ably have  sent  you  to  your  remedy  before  a  single  Judge  in 
the  manner  }x)inted  out  by  the  statute,  as  it  is  onlj'  under 
the  most  exceptional  circumstances  that  a  certiorari  will  be 
granted  when  a  review  is  allowed.  ♦  *  *  By  coming  here 
you  are  in  leality  appealing  from  the  Judge s  decision,  while 
the  statute  does  not  provide  an  appeal." 

This  shews  the  opinion  of  the  Court  where  an  application 
was  made  to  review  a  case,  which  the  Judge  refused :  and  I 
am  of  opinion  this  case  shews  very  clearly  they  would  not  grant 
a  rule  nwi  to  review  a  case  when  a  review  had  been  had  and 
a  Judge  had  given  his  decision  after  hearing  according  to  tiie 
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pitictice  as  provided  for  by  statute.     Is  it  to  review  the  pro-        ^882. 
ceedings  before  the  Justice  or  Parish  Commissioner,  after  being      Ex  parte 
reviewed  by  the  Judge,  and  the  party  is  dissatisfied  with  the       ^^"^<>^' 
judgment  pronounced  after  hearing  the  case  on  review — a  ccv- 
iiorari  could  hardly  be  allowed  to  issue  to  a  Judge  of  this 
Court,  to  review  his  judgment — and  if  it  is  to  the  Justice  of 
the  Peace,  the  matter  has  already  been  reviewed.     Nor  cuuUl 
it  issue  to  review  the  judgment  of  a  Judge  of  the  County 
Court,  for  he   has  the  same  statutory  authority   to  review  a 
cause  from  the  Justice's  Court  as  a  Judge  of  this  Court. 

In  reference  to  the  first  act  to  regulate  proceedings  before 
Justices  in  civil  suits  4  Wm.  4,  cap.  45.  It  provided  that  the 
decision  of  a  Judge  on  review  should  be  final,  and  that  there 
shall  be  no  process  or  proceeding  whatever  to  review  prceedings 
except  in  the  manner  pointed  out  by  the  Act. 

In  the  Revised  Statutes,  the  same  mode  for  obtaining  a 
review  is  pointed  out.  Up  to  this  time  no  case  has  occurred 
where  a  review  had  before  a  Judge  has  been  brought  before 
this  Court.  The  Judges  have  occasionally  referred  cases  to  the 
Court  to  decide  some  principle — but  that  was  altogether  their 
voluntary  act 

By  the  30th  Vic.  cap.  10,  County  Courts  were  established, 
aod  by  sec.  36 :  "  The  several  Judges  of  the  County  Courts 
shall  have  and  exercise  all  the  powers  given  to  a  Judge  of  the 
Supreme  Court  in  cases  of  review,  in  cases  tried  before  a  Jus- 
tice's Court  by  Title  37,  cap.  137,  sec.  44,  and  all  other  acts 
relating  or  in  addition  thereto."  Such  were  the  powers  granted 
to  the  Judges  of  the  County  Courts  in  the  Act  establishing  the 
.same,  and  no  case  has  occurred  of  a  review  of  anv  of  their  doci- 
sions.  An  application  was  made  in  1870  in  a  case  which  had 
been  reviewed  before  Jud^re  Williston,  in  Northumberland — 
the  Court  declined  to  hear  it ;  it  is  not  reported,  but  I  have  a 
distinct  recollection  of  it. 

I  do  not  think  the  Consolidated  Statutes  make  any  distinc- 
tion between  the  power  which  is  vested  in  the  Judges  of  the 
Supreme  Court  and  in  the  Judges  of  the  County  Courts,  in 
matters  of  review  from  Justices'  or  Commissioners'  Courts,  and 
if  a  certiorari  would  not  be  directed  to  one,  I  fail  to  see  how  it 
could  be  directed  to  the  other ;  the  powers  by  the  statute  are 
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^^^' the  same,  and  an  order  of  review  granted  by  a  Judge,  whether 

KujHirte  of  tlie  Supreme  Court  or  County  Court  does  not  make  it  a 
proceeding  in  either  of  those  Courts,  but  a  statutory  power 
given  to  a  Judge  of  the  Court  as  quite  independent  of  the 
C*ourt. 

The  first  case  in  which  an  application  was  made  for  a  certio- 
rari and  tlie  rule  made  absolute  was  at  the  last  term  in  the 
case  of  Ex  parte  Falte//,^  the  Court  was  not  full,  Mr.  Justice 
Palmer  not  being  present  when  the  cause  was  heard.  I  am  of 
opinion  that  there  is  no  appeal  from  the  decision  of  a  Judge 
on  review  from  a  Justice's  or  Commissioner  s  Court,  as  the 
statute  has  not  provided  for  it,  and  to  use  the  language  of 
Pollock,  C.  B.,  in  In  re  Boothirootl :'  "I  have  therefoi-e  some 
doubt  whether  we  ought  to  have  heard  this  case  to  the  extent 
we  have  done."  I  am  of  opinion  the  rule  tor  B>C€vtloi*ari  oiiglit 
to  be  refused,  and  if  tlie  Judge  before  whom  the  case  was  heard, 
did  that  which  was  manifestly  contrary  to  law,  some  other 
proceeding  must  be  adopted  to  prevent  the  carrying  into  effect 
such  erroneous  decision  than  by  certiorari  to  remove  the  pro- 
ceedings before  him. 

I  am  of  opinion  this  is  not  the  correct  proceeding,  and  this 
rule  should  be  discharged. 

Wetmore,  J.  The  plaintiflTs  claim  was  originally  upwards 
of  forty  dollai-s,  and  a  sum  was  abandoned  sufficient  to  bring 
the  claim  within  a  Justice's  jurisdiction.  The  abandonment 
was  duly  stated  and  set  forth  in  the  particulars  filed  with  the 
Justice  and  the  plaintiflT  s  claim  as  sued  for  was  for  the  balance 
after  deducting  the  sum  abandoned. 

The  parties  both  appeared  on  the  trial  by  counsel.  Plaintiffs 
claim  was  proved  in  excess  of  the  Justices  juiisdiction,  and 
defendant's  counsel  moved  for  a  nonsuit  on  that  ground.  The 
abandonment  of  the  sum  by  plaintiff  sufficient  to  bring  the 
claim  within  the  Justice's  jurisdiction  was  put  forward  as  an 
answer  to  the  motion  for  nonsuit,  but  it  was  claimed  by  the 
defendant's  counsel  that  the  abandonment  on  the  particulars 
filed  with  the  Justice  by  the  plaintiff  was  not  sufficient,  that 
there  must  be  proof  of  the  abandonment  outside  the  abandon- 
ment on  the  particulars.     The  Justice  ruled  in  favor  of  the  de- 

1 21  N.  B.  Kcp.  3P2.  915  M.  ft  W.  a 


TRINITY  TERM,  XLV.   VICTOR  [A.  137 


SiMraoN. 


mVs  contention  and  nonsuited  the  plaintiff.     Not  being        ^^^' 
Red  with  the  Justice's  decision  the  plaintiff  reviewed  the      ExjMiri^, 
5  before  the  learned  County  Court  Judge  for  Westmorland, 
lie  decided  in  favor  of  the  plaintiff,  and  ordered  the  non- 
OTanted  bv  the  commissioner  to  be  set  aside,  and  a  ver- 
ijntered  for  the  plaintiff  for  forty  dollars, 
le  defendant,  not  being  satisfied  with  the  decision  of  the 
ity  Court  Judge,  applied  to  Mr.  Justice  King  for  a  certio- 

and  the  learned  Judge  granted  a  rule  nisi. 
vo    questions    have    been    discussed  :    first,    whether    a 
orari  will  issue  in  such  case ;  and  secondly  whether  the 
nist^nces  arc  such  that  a  cprtiorarl  should  issue  if  this 
t  can  order  it. 

;  to  the  fii-st :  in  Ex  parfe  Welling^  (a  review  case),  a  rule 
for  certiorari  wa;^  granted ;  cause  was  shown  on  the 
bs,  and  the  rule  ??/«i  was  discharged  on  the  merits.  No 
:ion  was  susffjested  as  to  the  rii^ht  of  the  Court  to  ijrant  a 
wari. 

Ex  parte  Fahey  (another  review  case)  a  rule  absolute  for 
yraH  was  gi-anted  in  Hilary,  '82.  No  doubt  a  certiorari 
Id  not  be  granted  after  the  case  has  been  decided  on 
w  unless  peculiar  circumstances  require  the  interposition 
is  Court.  But  as  to  this  Court  having  power  to  grant  a 
)rari,  after  decision  by  a  single  judge  on  review,  the  two 

mentioned  shew  not  only  the  power  to  grant  but  also  the 
isition  to  grant  the  writ  as  occasion  may  demand. 

to  the  merits,  there  cannot  be  any  reasonable  doubt  but 
the  County  C^ourt  Judge  was,  as  a  matter  of  law,  correct 
3  conclusion  that  the  Justice  in  the  Court  below  was  in 

in  ordering  a  nonsuit,  the  abandonment  on  the  particulars 
;  amply  sufficient,  in  fact  the  most  coiTCct,  if  not  the  only 
ct  way  to  bring  the  plaintiffs  claim  within  the  Justice  s 
iiction. 

ider  the  Consol.  Stat.,  cap.  GO,  sec.  43,  the  Judge  on  review 
afHrra  or  reverse  the  judgment,  or  alter  the  same  in  any 
ct,  and  remit  the  cause  to  the  Justice  that  he  may  issue 
ition  for  the  amount  awarded  to  either  party  and  affirmed 
view,  or  enforce  the  payment  of  such  amount  with  costs 
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1882.  by  attachment.  The  "such  amount"  would  be  that  awarded  and 
Kjr.i»arte  affirmed.  The  exact  rendering  of  these  words  makes  some 
little  confusion,  as  following  them  strictly  it  would  seem  there 
must  be  a  sum  awarded,  that  is,  in  the  Justice  s  Court,  and 
also  affirmed,  which  would  be  on  the  review,  and  these  sums 
must  correspond ;  as  the  Act  says,  the  amount  awarded  and 
affirmed.  To  read  the  Act  for  the  amount  awarded  or  affirmed, 
would  help  it.  In  construing  an  Act  the  Court  is  at  liberty  to 
regard  the  state  of  the  law  at  the  time :  Atty,  Gen,  v.  Pov:u} 
The  onginal  Act  4  Wm.  4,  cap.  45  (Acts  1834,  p.  692).  pro- 
vided the  Judge  on  review  may  affirm  reverse  or  alter  the 
judgment,  either  as  to  debt,  damages  or  costs,  in  whole  or  in 
part,  and  may  if  necessary  remit  the  cause  to  the  Justice  of  the 
Peace  for  the  purpose  of  execution  being  issued  for  the  amount 
awarded  (not  saying  awarded  and  affirmed)  to  either  party  on 
review,  or  may  direct  the  payment  of  such  money  by  attach- 
ment. This  Act  was  repealed  bj-  the  Revised  Statutes,  cap. 
1G2  (Rev.  Stat.  473).  The  Revised  Statutes,  cap.  137,  .sec.  44, 
correspond  with  cap.  GO  of  Cons.  Stat,  in  this  respect.  All  the 
Acts  say  the  Judge  shall,  after  hearing,  decide  the  cause  accord- 
ing to  the  very  right  of  the  matter.  The  power  was  given 
under  4  Wm.  4,  cap.  45,  to  the  reviewing  Judge  to  alter  the 
Justice  s  judgment  in  any  way,  and  he  shall  give  judgment  in 
the  cause  as  the  very  right  of  the  matter  may  appear,  without 
regarding  technical  omissions  imperfections,  or  proceedings 
before  the  Justice.  In  the  Rev.  Stat,  the  wording  is,  decide 
the  cause  according  to  the  very  right  of  the  matter  without 
regard  to  forms.  The  Revised  Statutes  wei'e  only  intended  to 
be  a  revision  of  existing  laws,  and  the  Consolidated  Statutes 
a  consolidation  of  existing  laws.  I  do  not  see  that  it  was  the 
intention  by  the  subsequent  Acts  to  alter  the  original  Act, 
besides  if  the  strict  wording  of  the  Consolidated  Statutes  is 
followed  a  very  material  portion  of  the  usefulness  of  the  review 
clause  will  be  destroyed. 

When  the  intention  of  the  Legislature  can  be  collected  from 
the  statute  itself  words  may  be  modified,  altered  or  supplied 
in  the  statute  so  as  to  obviate  any  repugnance  to  or  inconsist- 
ency with  such  intention :  Qiiin  v.  G'Keefe.^ 

UKaylW.  <10Ir.  C.  L  R.  998,  ({.  a 
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See  Edwards  v.  Dick^  (per  Holroyd,  J.,)  as  to  construction        ^S^- 

of  Statutes.  Ex  parte 

Fisher  V.  The  VaL  Travera  Asphalt  Co.r  Mellish,  J.— ''There     ^™^''- 
seems  to  be  only  two  ways  of  giving  a  meaning  to  the  section, 
and   either    the    words  *  and   is  *   must    be   rejected,   or  else 
*  Divisional  Court'  musrt  read  as  *  Division/"     The  rejection  of 
the  words  the  learned  Judge  thought  the  fittest. 

It  is  a  principle  to  be  observed  in  the  interpretation  of 
statutes  that  where  a  strictly  literal  construction  leads  to  a 
manifest  absurdity,  a  construction  may  be  adopted  which  will 
carry  out  what  may  be  reasonably  supposed  to  have  been  the 
intention  of  the  Legislature.    Highatn  v.  Wright^ 

It  may,  I  think,  be  fairly  decided  that  the  reviewing  Judge 
can,  in  case  of  a  nonsuit,  alter  the  judgment  of  nonsuit  to  a 
judgment  for  the  plaintiff  for  a  specific  sum,  if  he  thinks  the 
very  right  of  the  matter  requires  he  should  do  so.  I  am  in- 
formed that  the  Judges  of  the  Supreme  Court  have  always  so 
construed  the  Act  and  that  it  has  been  their  invariable  practice, 
as  the  evidence  might  require  to  set  aside  a  nonsuit  and  order 
judgment  for  the  plaintiff  for  a  specific  sum,  or  to  set  aside  a 
judgment  for  a  specific  sum  in  favor  of  one  party,  either  plain- 
tiff or  defendant,  and  order  a  judgment  in  favor  of  the  other  party 
for  a  specific  sum.  It  is  argued  the  reviewing  Judge  is  not  in 
a  position,  in  the  present  case,  to  decide  according  to  the  very 
right  of  the  matter,  he  not  having  had  the  defendant's  evidence 
before  him ;  but  whose  fault  is  it  that  the  defendant's  evidence, 
if  he  had  any,  was  not  before  him  ?  The  defendant  had  full 
opportunity  to  have  produced  his  evidence  before  the  Justice, 
which  he  did  not  think  proper  to  avail  himself  of,  preferring  a 
nonsuit.  This  he  obtained,  presumably  with  full  knowledge  of 
the  law  affecting  review  of  proceedings  before  Justices.  The 
reviewing  Judge  has  to  decide  the  cause  before  him  according 
to  the  very  right  of  the  matter,  without  regard  to  forms.  A  new 
trial  cannot  be  granted  as  decided  in  Ex  parte  Fahey,  (Hilary, 
1882).  He  cannot  affirm  the  judgment  in  the  Court  below,  for 
the  nonsuit  was  wrong.  The  law  says  he  may  reverse  it,  or  alter 
the  same  in  any  respect.  Of  what  avail  is  reversing  the  judg- 
ment unless  the  plaintiff's  claim  in  the  Court  below  is  provided 

14  a  *  A.  212.  <1  C.  p.  D.  250.  92  C.  P.  D.  307. 
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1882.  for  by  tlie  reversal?  Assiuiiing  for  the  present  the  reviewing 
Ejcparu  Judge  can  reverse  and  order  judgment  foi;  the  plaintiff  for  a 
SixiFuoN.  .spcciHed  amount,  and  that  he  must  decide  upon  the  Justice's 
return  alone ;  that  sliows  the  plaintiffs  claim  proved  to 
S40  odd,  which  is  reduced  hv  abandonment  to  ^40.  What, 
is  there  that  should  prevent  his  being  allowed  that  amouDt? 
Nothing  appears  by  tlie  return  to  answer  the  plaintiff's  pixwf, 
except  indeed  that  the  defendant  preferred  obtaining  a  non- 
suit, which  the  Justice  had  no  right  to  direct,  instead  of  meet- 
ing the  plaintiff's  claim  by  evidence,  if  he  had  any,  to  answer 
it.  In  the  other  C.'ourts  a  nonsuit  erroneously  obtained  could 
be  set  aside  and  a  nevr  trial  granted.  In  the  present  case  the 
reviewin;:j  Jud^ce  had  to  determine  the  case  and  according 
to  the  veiy  right  of  the  matter,  upon  the  return  befow 
liim.  What  right  had  the  Judge  to  ignore  the  proved  claim 
of  the  plaintiff^  Nothing  appeared  before  him  to  justify 
such  a  coui*se.  Should  he  do  so  merely  because  the  defendant 
did  not  think  proper  to  go  into  evidence  ?  But  if  the  defend- 
ant had  any  substantial  defence  and  was  prejudiced  by  the 
J  ustice  coming  to  a  wrong  conclusion  in  ordering  a  nonsuit  (an 
error,  however,  brought  about  on  the  defendants  own  motion 
and  request),  why  did  he  not  produce  affidavits  to  that  effect 
before  the  reviewing  Justice  ?  Kx  ixirtc  Welliny^  decides,  bya 
majority  of  this  Court,  that  affidavits  can  be  used  for  certain 
jjurposes  in  review  cases.  The  learned  C.  J.,  at  page  219, 
says : 

It  aj>p(Mirs  to  nic  that  the  atiid;i\  its  produced  were  necessary  to 
bring  before  tlu^  Judgn  the  ^jrounds  vvJiich  the  defendant,  in  the 
J  ustice's  Court,  reliel  on  for  a  review,  namely,  the  disqualification  of 
the  plaintiff  to  act  as  a  fence  viewer,  and  the  alleged  impi-oper  con- 
tluct  of  the  Justice  in  refusing  to  allow  another  Justice  to  try  the 
case  in  order  that  h(^  might  be  examined  as  a  witness  to  prove  the 
pending  of  another  action  for  the  same  matter. 

With  this  decision,  I  cannot  see  how  the  defendant  could 
have  been  prevented  from  using  affidavits  on  the  merits  before 
the  reviewing  Judge,  though  a  later  case,  Corbet  v.  McCracken,' 
on  application  for  leview,  where  it  did  not  appear  from  the 
proceedings  that  the  plaintiff  or  defendant  rasided,  or  the 
cause  of  action  arose,  within  the  Parish  for  which  the  Comniis* 

i3Puj{«.  217.  22  p.  *R  167. 
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Simpson. 


sioner  was  appointed,  and  a  majority  of  the  Court  decided  an        1S82. 
affidavit  could  not  be  read  to  supply  the  defect,  even  though      Exjyarte 
the  objection  relied  on  for  reversing  the  jurlgment  was  not 
taken  at  the  trial,  does  not  seem  to  me  to  harmonize  very  well 
with  Ex  yarte  Welling,     In  the  present  case  no  application 
was  made  to  adduce  affidavits. 

As  already  stated,  I  am  of  opinion  this  Court  has  power  to 
order  a  certiorari,  and  I  am  also  of  opinion  that  no  sufficient 
ground  for  disturbing  the  decision  of  the  learned  County  Court 
Judge  has  been  shewn.  The  County  Court  Judge  has  decided 
the  plaintiff  was  entitled  to  judgment  for  the  amount  of  his 
claim  as  reduced  by  abandonment ;  and  on  the  evidence  before 
him  he  could  not  very  well  have  come  to  any  other  con- 
clusion. As  to  costs,  in  assessment  cases,  Consol.  Stat.,  cap.  100, 
sec.  114.  page  827,  the  Court  may,  in  its  discretion,  award  costs, 
but  I  am  not  aware  of  such  power  being  exercised  by  the  Court 
in  other  cases  of  certiorari. 

This  application,  I  think,  should  be  refused. 

Palmer,  J.  I  think  that  the  County  Court  Judge  had 
jurisdiction  to  hear  this  case  on  review,  and  the  Act  author- 
ised him  to  make  the  order  he  did  make,  in  which  case  his 
decision  and  order  are  in  my  opinion  final,  and  therefore  no  cer- 
tiorari can  issue, — although  I  am  satisfied  that  he  erred  in  the 
conclusion  at  which  he  arrived ;  and  the  order  that  he  should 
have  made  was  to  have  set  aside  the  verdict  and  remitted  the 
cause  to  the  Justice  to  be  tried  de  novo. 

KlXG,  J.  This  case  is  not  essentially  different  from  what  it 
would  have  been  if  the  plaintiff  (instead  of  submitting  to  the 
nonsuit)  had  refused  to  be  nonsuited,  and  the  magistrate  had 
then  given  judgment  for  the  defendant.  In  such  case  it  would 
be  assumed  that  the  defendant  had  litigat^jd  his  case  as  fully 
below  as  he  desired  to  do.  And  this  is  an  assumption  that  I 
think  is  to  be  made  generally  and  with  respect  to  the  conduct 
of  their  case  below  by  both  parties,  for  the  judge  on  review  is 
to  make  an  order  which  shall  be  a  final  order  in  the  cause.  It 
would  of  course  still  remain  true  that  a  plaintiff  (as  provided 
by  statute,  and  as  would  be  the  case  independent  of  statute) 
could  at  any  time  withdraw  his  case-  and  voluntarily  submit  to 
be  nonsuited. 
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1882.  SAYRE  r.  HARRIS. 

August,  ^Equity  AppeaL) 

Injunction — Restraining  action  at  law — Discretion  of  Judge, 

A  bill  in  equity  was  filed  to  obtain  a  decree  of  partnership  between  the  plaintiff 
and  defendant ;  and  for  an  account,  and  an  ex  parte  injunction  obtained  restnis- 
ing  the  defendant  from  interfering  with  the  plaintiff  (tn/er  alia)  in  makingtiM 
assets  available  for  payment  of  the  debts.  1  he  defendant  denied  the  partner- 
ship. Before  the  hearing,  the  plaintiff  collected  money  belonging  to  the 
alleged  partnership,  which  he  appropriated  to  his  own  use,  whereupon  the 
defendant  brought  an  acti(»n  against  him  to  recover  the  money.  On  an  appli- 
cation by  the  plaintiff  for  an  injunction  to  restrain  that  action  : 

Held,  that  the  Judge,  in  granting  it,  was  justiflted  in  requiring  the  present 
plaintiff  to  pay  the  money  into  Court. 

This  was  an  appeal  from  an  order  of  Mr.  Justice  Weldon, 
made  on  the  Gth  October,  1877,  granting  an  injunction  to 
restrain  the  defendant  (Han  is)  from  proceeding  in  an  action  it 
law  brought  against  the  plaintiff  (Sayre)  to  recover  a  sum  of 
S800  which  Sayre  had  received  from  two  persons  who  were 
indebted  in  that  amount  to  the  firm  of  J.  Harris  &  Co.  The 
order  was  made  on  condition  that  Sayre  should  pay  into  Court 
the  amount  sought  to  be  recovered  by  Harris  in  the  action  at 
law ;  and  it  was  on  this  ground  that  the  plaintiff  complained. 

The  facts  were  as  follows : — In  May,  1877,  an  ex  parU  injunc- 
tion was  granted  on  a  bill  filed  by  Sayre  against  Harris,  alleging 
that  they  were  partners  in  a  business  carried  on  in  the  name 
of  J.  Harris  k,  Co.,  and  that  Harris  had  wrongfully  appropri- 
ated the  plaintiff's  share  of  the  profits,  and  denied  that  be  was 
a  partner.  The  injunction  restrained  Harris  (inter  alia)  from 
interfering  with  Sayre  in  the  joint  management  of  the  busi- 
ness of  J,  Harris  &  Co.  and  in  making  available  the  property 
and  assets  for  the  payment  of  the  debts  and  liabilities. 

Harris  applied  to  dissolve  this  injunction  on  the  ground  that 
there  was  no  partnership,  and  in  July,  1877,  an  order  was  made 
varying  it,  and  directing  that  so  much  of  it  as  enjoined  the 
defendant  to  desist  from  interfering  with  the  plaintiff  in  the 
joint  management  of  the  business,  and  from  making  available 
the  property  and  assets  in  payment  of  the  debts,  should  be 
dissolved,  the  defendant  giving  security  to  account  to  the 
plaintiff  for  the  profits  of  the  business  since  the  date  of  the 
injunction  order,  in  case  it  should  be  decreed  that  the  plaintiff 
was  a  partner  in  the  business. 
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Between  the  time  of  granting  the  injunction  and  the  making        1^82. 
he  order  to  vary  it,  the  plaintiff,  claiming  to  be  a  partner  with       Satre 
he  defendant,  had  collected  the  sum  of  ShOO  from  persons      hawus 
Ddebted  to  J.  Harris  and  Co.  and  had  appropriated  the  money 
o  his  own  use.     It  was  to  recover  this  money  that  the  action 
ms  brougiit,  the  prosecution  of  which  was  restrained  by  the 
nj  unction  order  of  the  6th  October,  1877. 

The  grounds  of  appeal  were  substantially : 

1.  That  an  order  would  not  be  made  before  hearing,  to  pay 
Qoney  into  Court,  whe;*e  the  party  ordered  to  pay  it  claimed 
t  and  denied  the  right  of  the  other  party  to  it. 

2.  That  the  action  at  law  having  been  commenced  after  the 
object-matter  of  the  action  was  under  the  cognizance  of  the 
?oui*t  of  Equity,  it  was  a  contempt  of  the  Court,  and  the 
DJunction  to  stay  the  action  should  have  been  granted  uncon- 
litionally. 

Tuesday,  February  18, 1879.  Travis,  for  the  appellant.  The 
DJunction  should  have  been  granted  unconditionally.  An  order 
o  pay  money  into  Court  can  only  be  made  at  the  hearing 
xrhen  the  right  of  the  party  applying  is  denied  :  Kerr  Inj.  103 ; 
Reynolds  v.  Nelson;^  Grand  Junction  Canal  Co.  v.  Dimes ;^ 
If  acker  v.  Reed;^  Brenan  v.  Preston:^  Phelps  v.  Protliero;^ 
Wilson  V.  WetherJiead  ;^  Tredegar  v.  WindtLs;''  Ochsenbein  v. 
Papelier.^  The  action  is  against  both  the  letter  and  the  spirit 
)f  the  first  injunction.  The  case  of  Magnay  v.  Mines  Royal 
7o.,*  relied  upon  by  Mr.  Justice  Weldon,  does  not  apply.  There 
lie  application  was  to  stay  an  action  at  law  for  rent,  which  was 
-^^larly  brought  and  which  defendant  admitted  he  had  no 
egal  defence  to,  but  had  an  equitable  defence.  The  injunction 
iras  properly  granted  on  the  terms  of  defendant  s  bringing  the 
Doney  into  Court.  In  no  case  where  equity  had  possession  of 
he  cause,  and  the  subject-matter  of  the  cause  was  cognizable 
D  that  Court,  have  terms  been  imposed  in  an  application  of  this 
lature.  He  also  referred  to  Richardson  v.  Bank  of  England ;  ^  ° 
JahUss  V.  Flint;'''  Knight  v.  Haythorne;^''  2  Dan.  Pr.  1770, 
W,  '81,  '82;  Kerr  Inj.  105  ;   Frank  v.  BasnetO^ 

16  Mid.  Ma  '2  Mer.  400.  1 04  m.  &  Or.  165. 

«18  L.  J.  Ch.  419.  7L.  R.  19  Eq.  007.  nib.  502. 

•1  BftU.  *  a  S1&  •L  a  8  Ch.  096.  1*4  Jur.  800. 

«10  B«rt  881.  VS  Dr.  180.  1 S2  Hy.  &  K.  ei& 
•7D0O.  1L4  0.  7S-7S3. 
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1882. Palmer,  Q.  C,  and  Ticck,  Q.  C,  contra.     The  subject-matter 

Sayre  of  the  suit  at  law  was  not  pending  in  the  Court  of  Equity  at 
Harris.  ^^^^  ^'^"^^  ^'^^  action  at  law  was  commenced,  or  at  all  events  not 
in  the  sense  that  the  Court  of  Equity  had  full  power  to  do 
.  justice  between  the  parties.  Suppose^  on  the  hearing,  it  should 
be  decreed  that  there  was  no  partnership,  how  could*  the  Court 
decree  that  Sayie  should  repay  the  ?800  for  which  the  suit  at 
law  was  brought  ?  In  all  the  cases  cited,  the  money  for  which 
the  action  was  brought  was  the  same  as  that  for  which  the  bill 
was  filed ;  or  at  all  events  there  was  i^o  question  about  the 
partnership:  2  Joyce  Inj.  1048 ;  Hoove  v.  Birmi'i(Jrfe^  The 
Judge  should  have  refused  the  injunction;  but  if  it  was  proper 
to  grant  it,  he  had  a  right  to  impose  any  terms  which  in  his 
discretion  he  thought  necessary  to  preserve  the  rights  of  both 
parties.  If  the  action  was  a  breach  of  the  fii-st  injunction, 
then  there  was  no  necessity  for  this  application.  If  Harns 
had  any  right  to  bring  the  action  it  was  purely  legal,  and  if 
Sayre   has   an}^  right  it  is  purely  e<iintable,   therefore   both 

parties  are  recti  in  curUf. 

Car.  adv.  t^uU. 

The  judgment  of  the  Court  (Allen,  C.  J.,  Weldon  and 
Wetmore,  JJ.)  was  now  delivered  by  Allen,  C.  J.,  who,  after 
stating  the  facts,  proceeded  as  follows : 

It  is  no  doubt  true,  as  a  general  rule,  that  a  person  will 
not  l)e  j>ermitted  to  proceed  both  at  law  and  in  equity  at  the 
same  time,  in  respect  of  the  same  demand;  and  that  after 
a  Court  of  Equity  has  been  once  in  possession  of  a  cause  in 
which  it  has  full  power  to  do  justice,  neither  party  to  the  suit 
may,  whilst  proceedings  before  the  Court  are  pending,  resort 
to  a  court  of  law  in  respect  of  the  same  matter.  Ken*  on  Inj. 
103.  It  may  be  doubtful,  however,  whether  the  action  at  law 
which  was  brought  by  the  defendant  in  this  case  comes  exactly 
within  that  principle,  considering  the  circumstances  under 
which  it  was  brought. 

The  original  injunction  order  impliedly  permitted  the  plain- 
tiff' to  take  part  with  the  defendant  in  the  management  of  the 
business  of  the  rolling  mill  establishment,  and  of  the  business 
of  J.  Harris  &;  Co.,  and  to  make  available  the  property  and 
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assets  of  those  establishments  for  the  i^ayment  of  their  dcbis  and  1^82. 

liabilities.  While  that  injunction  remained  in  force,  neither  *Sayr£ 
party,  strictly,  had  a  right  to  appropriate  any  part  of  the  assets  harrih. 
to  his  own  use;  and,  if  tlie  plaintiff  attempted  to  do  so,  I  am 
inclined  to  think  that  he  could  have  been  restrained  by  order 
of  the  Court.  The  nionoys  collected  by  the  plaintiff  were,  no 
doubt,  part  of  the  subject-matter  of  the  suit  in  ecjuit}- ,  and 
would  have  formed  part  of  the  funds  in  respect  of  which  an 
accoun^:  would  be  taken,  if  a  partnership  was  decreed  to  exist 
l>etween  the  parties;  and  now  that  a  partnei*ship  has  been 
decreed  as  to  the  business  of  the  rolling  mill,  the  question  as  to 
the  right  of  the  defendant  to  bring  the  action,  and  the  power 
of  the  Judge  to  restrain  it  on  condition  that  the  money  was 
paid  into  Court,  ceas;e.s  to  be  of  any  practical  importance. 

The  case  does   not   stand  in  the   same  position  as  if   the 
defendant  had  made  a  distinct  motion  to  compel  the  plaintiff 
to  pay  the  moneys  into  Court;  in  which  case  the  rule  laid 
down  in  Rlrhfivdmn  v.  7>Vn?/.'  of  EtujIavcP  would  have  applied. 
Here,  the  partnership  was  denied,  and  the  plaintiff's  right  to 
the  money  consequently  disputed,  and  when  he  applied  for  an 
injunction  to  restrain  the  defendant  from  continuing  his  action 
to  recover  the  money,  1  am  not  prepared  to  say  that  it  was  not 
a  matter  in  the  discretion  of  the  Judge  to  whom  that  applica- 
tion was  made,  to  say  upon  what  terms  it  should  be  granted. 
in  Kerr  on  Injunctions,  18,  it  is  said  that  tenns  on  which  an 
injunction  is  granted  to  stay  proceedings  at  law,  are  in  each 
^^^e  a  question  for  the  discretion  of  the  Court ;  but  the  general 
>rinciple  on  which  the  Court  proceeds,  is  to  put  the  party 
'l>j)lying  upon  such  terms  as  will  enable  the  Court  to  do  justice 
^    the  party  restrained,  in  the  event  of  the  plaintiff  failing  to 
^^ke  out  his  case  at  the  hearing:  citing  Sanjcter  v.  Foster/^ 
^TkA  where  the  question  at  issue  between  the  parties  has  refer- 
*^ce  to  the  payment  of  moneys,  the  usual  course  is  to  grant 
*^e  injunction  only  upon  the  terms  of  the  payment  into  Court 
^J?"  the  plaintiff  in  equity  of  the  amount  for  which  the  action 
^as  brought.     The  learned  Judge  acted  on  this  principle  in 
^^dering  the  money  to  be  brought  into  Court — it  was  doubtful 
^  which  of  the  parties  it  belonged — and  I  think  he  was  war- 
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ranted  in  so  making  the  order.     I  think  the  appeal  should  be 
dismissed  with  costs. 

Palmer,  J.,  liaviug  been  counsel  in  the  cause,  took  n^  pail 

King,  J.,  did  not  hear  the  argument. 

Appeal  flisinisAed  v*ith  costs. 


18S2.  McLELLAN,  Appellant,  and  RANKINE,  Kespoxdext. 

June.  County  Coxcrt  appeal — Dismissal  of —E\de  2,  Mich.  T.  40  Vic. 

If  the  appellant  in  a  County  Court  appeal  does  not  appear  when  the  case  ii 
reached  on  the  paper,  the  respondent  may  move  to  dismiss  it  with  oasts,  and 
is  not  obliged  to  wait  until  a  common  motion  day.     (  Wetmore,  J.,  dissenting). 

This  cause  being  reached  in  due  course  upon  the  paper,  and 
no  counsel  appearing  to  support  the  same,  McTjean,  for  the 
respondent,  on  a  former  day  moved  to  have  the  appeal  dis- 
missed with  costs.  [W?:tmore,  J.,  suggested  that  under  the 
rule  2,  Mich.  T.,  40  Vic,  the  motion  could  only  be  made  on  a 
common  motion  day.] 

The  Court  said  thev  would  look  at  the  rule  and  mention  the 
case  again. 

Allex  C.  J.,  now  stated  that  a  majority  of  the  Court  thought 
the  motion  should  have  been  granted. 

Wetmore,  J.,  said  he  thought  under  the  rule,  the  motion 
could  only  be  made  on  a  common  motion  day. 

Appeal  dismissed  with  costs. 


^882^ McDonald  v.  potts. 

Augu9t.         Jiulgment — Irregiilar'tty — Delay  in  moving  to  set  aside — Waiver — 

Affidavit  of  merits. 

In  July,  1881,  an  order  for  security  for  costs  was  obtained  by  defendant  with  a 
stay  of  proceedings  till  security  given.  On  the  5th  September  the  plaintiff*! 
attorney  sent  the  defendant's  attorney  a  bond  for  security  for  costs,  with  a 
demand  of  pica,  but  the  time  for  pleading  not  having  expired,  he  sent  another 
demand  on  the  27th  September,  rio  plea  having  been  delivered,  the  plaintiff's 
attorney  soon  afterwards  asked  the  defendant's  attorney  if  he  had  Feceirad 
the  bond,  and  if  it  was  right  and  if  he  intended  to  plead,  and  he  swore  that 
he  understood  the  defendant's  attorney  to  say  that  the  bond  was  sufficient 
and  that  there  was  no  defence  to  the  action  ;  and  in  consequence  of  this  he 
signed  interlocutory  judgment  on  the  29th  Noveml)er,  and  final  jndgment  on 
the  2l8t  December  following ;  and  that  before  signing  final  judgment  he  told 
the  defendant's  attorney  that  the  interlocutory  jud^ent  was  signed.  On  sn 
application  to  set  aside  this  judgment  for  irregularity,  it  appeared  that  there 
was  an  error  in  the  bond,  the  condition  being  that  plaintiff  should  pi^  mdk 
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rOiiU  as  fhe  deftmlant  should  be  liable  to  pay  In  cade  lie  shouhl  dlscoiUinue,  lic. 
The  aifiilavit  of  the  defendant's  attorney  denied  that  he  had  told  the  plain- 
tiff's attorney  that  the  bond  was  sufficient,  or  that  there  w^  no  defence  to 
the  action.  Ho  admitted  that  the  plaintiff's  attorney  hatl  told  him  that 
interlocutory  judgment  was  signed  in  the  action,  bnt  stated  that  for  certain 
alleged  reasons  he  did  not  believe  it,  bavin;;  searched  the  clerk's  office  in  the 
latter  part  of  October.  In  the  latter  part  of  March  following,  the  defendant's 
attorney  searched  again  and  discovered  that  interlocutory  judgment  had  been 
signed  in  November  previous.  Upwards  of  a  month  after  this  he  applied  to 
set  it  aside  for  irregularity,  or  to  be  let  in  to  defend  on  the  merits.  The 
defendant's  aiiidavit  stated  that  he  had  as  he  believed  '*a  good  defence  to  the 
action  on  the  merits." 

Held,  (Palmer,  *).,  dissenting)  that  the  application  was  too  late,  the  plaintiff 
having  lost  a  trial.  Per  Allen,  C,  J..  Wetmore  and  Kinu,  JJ.,  that  it  waft 
the  duty  of  the  defendant's  attorney,  when  told  that  interlocutory  judgment 
had  been  signed,  to  search,  and  not  having  done  so,  but  having  allowed  two 
terms  to  elapse  before  applying  to  set  aside  the  judgment,  it  was  too  late. 

Per  Weldon  and  Wetmore,  JJ.,  (Palmer,  J.,  dissenting),  that  it  was  the  duty 
of  the  defendant's  attorney,  if  he  considered  the  bond  for  security  for  costs 
defective,  to  return  it  to  the  plaintiff's  attorney  or  notify  him  of  the  objec- 
tion to  it,  and  his  omitting  to  do  so  was  a  waiver  of  the  objection. 

Per  Wei'more,  J,,  that  the  defendant's  affidavit  stating  his  belief  that  he  had 
a  good  defence  on  the  merits,  was  insufficient.     [Palmer,  J.,  dissenting.] 

This  was  an  application  to  rescind  an  order  of  Mr.  Justice 
Palmer  settint;  aside  a  judgment,  and  allowing  the  defendant 
to  come  in  and  defend  upon  terms.  The  facts  arc  fully  stated 
in  the  judgments. 

Wednesday,  14th  June,  1882.  Sturdee,  in  support  of  the 
motion,  contended:  1st.  That  the  irregulanty  in  the  bond  for 
security  for  costs  had  been  waived.  2nd.  That  the  application 
was  too  late:  citing  on  this  point  Esclaiie  v.  Davis ;^  Dever  v. 
Wilei/f  Cuxv.Titllock;'^  Elliston v. Robinson;*  Anderdony. 
Alexander/  Lewis  v.  Davison;^  Tyler  v.  Green i"^  Qailters 
V.  Neely;*^  0' Regan  v.  Bcn^yrnount  ;^  2  Chit.  Arch.  284. 

Steeves,  contra,  contended  that  unless  there  had  been  a  waiver 
of  the  security  for  costs,  the  proceedings  were  stayed,  and  the 
judgment  should  be  set  aside.  That  the  onus  of  proving  the 
Tvaiver  was  upon  the  plaintiff*,  and  he  having  failed  to  make 
that  out  to  the  satisfaction  of  the  Judge  who  heard  the  motion 
at  Chambei's,  the  Court  would  not  disturb  his  order :  Lonches- 
ter  v.  Mun^ay}^  That  if  the  application  was  granted,  it 
should  be  without  costs,  as  the  judgment  was  irregular,  and  the 
application  to  set  it  aside  was  bonajklf. 

Cur.  adv.  vxUt. 

The  following  judgments  were  now  delivered : 


1S82. 


McDonald 

V. 

Potts. 


lODowl.  405. 

«i  P.  ftasor. 

«2  Dowl  47. 
«aEDowL  S4L 


»2  Dowl.  2C7. 
•8  Dowl.  272. 
73  Dowl.  4SU. 


«n  Dowl.  139. 
»1  Kerr  167. 
1  02  Korr  334. 
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1882.  ^         Allex,  C  J.     1  think  the  order  for  setting  aside  the  jiiug- 
McDoNALD    nient  in  this  ciisc  jsliould  be  lescinded.     The  ground  on  which 

Potts.  ^  think  tlie  judgment  should  stand,  is,  that  the  plaintiff 's  attor- 
ney swears  that  Ivefore  signing  iinal  judgment — which  was 
sii^ncd  on  the  21st  J)ecemher  last — he  informed  Mr.  Jaines  the 
defendant's  attorney  that  he  had  signed  interlocutory  judgment; 
{Uid  this  statement  is  not  denied  hy  Mr.  James,  though  he 
alleges  that  he  did  not  believe  it  to  be  true.  His  affidavit 
states  that  he  was  in  PVedericton  on  or  about  the  2oth  October 
last,  and  found  on  search  in  the  clerk's  office,  that  no  judgment 
had  been  signed  ;  that  shortly  after  his  return  from  Frcderic- 
ton  he  met  Mr.  Richardson,  the  plaintiff's  attorney, who  inforiiic<l 
him  that  he  had  signed  interlocutory  judgment;  that  he  (James) 
asked  Richardson  wdien  judgment  had  been  signed,  and  he  said 
"a  month  or  two  ago" — to  which  James  replicil  that  that  could 
not  be  the  case,  as  he  had  searched  while  in  Fredericton.  His 
affidavit  goes  on  to  state  his  belief  that  judgment  had  not  been 
si^rned,  and  that  Richardson  onlv  made  the  statement  for  the 
j)urpose  of  misleading  him.  That  part  of  James'  affidavit  de- 
tailing the  conversation  with  Richardson  as  to  the  time  of 
signing  the  interlocutory  judgment,  is  positively  denied  by 
Richardson.  But  in  my  view  of  the  case,  it  is  unnecessary  to 
determine  on  the  terribly  conflicting  statements  of  the  parties, 
which  of  them  has  given  the  correct  account  of  the  proceedings 
in  the  suit ;  for,  admitting  that  Richardson  did  use  the  loose 
expression  "  a  month  or  two  ago,"  the  fact  that  he  told  James 
that  interlocutory  judgment  had  been  signed  stands  admitted; 
and  though  he  may  not  have  believed  Richardson,  I  think  that 
when  he  got  that  notice  it  was  his  duty  to  .search  and  ascertadn 
the  truth  of  it ;  and  that  if  he  chose  to  rely  on  his  disbelief  of 
Richardson's  statement  he  must  take  the  consequence  of  it 
Thouixh  the  statement  was  made  to  him  sometime  between  the 
2J)th  November  and  the  21st  December,  he  never  caused  any 
search  to  be  made  for  the  judgment  till  the  end  of  March  fol- 
lowing. Both  parties  are  very  indefinite  in  their  statements  as 
to  dates.  If  the  conversation  about  the  signing  the  judgment 
took  place  shortly  before  the  final  judgment  was  signed,  and 
Richardson  did  use  the  words  which  James  swears  he  did,  the 
interlocutoiy  judgment  would  have  been  signed  not  far  from  a 
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nonth  before  that;  but  if  it  wa^,  as  James  states  in  liis  aflSda- |882^ 

^it.  "shortly"  after  his  return  from  Fredericton,  the  fact  still  McDonald 
■emains,  that  he  had  the  information  and  did  not  avail  himself  Porrs. 
)f  it  in  a  reasonable  time.  I  cannot  say  what  he  means  by  the 
kVord  "sliortly;"  but  if  I  may  judge  from  the  expression  ''only 
xscently,"  in  another  paragraph  of  his  affidavit  stating  the  time 
Dbat  he  discovered  that  interlocutory  judgment  had  in  fact  been 
»igned,  the  conversation  with  Richardson  may  well  have  been 
more  than  a  month  after  his  return  from  Fredericton.  If  the 
defendant  s  attomev  had  caused  a  search  to  be  made  when  he 
was  told  that  the  interlocutory  judgment  had  been  signed,  and 
had  applied  within  a  reasonable  time  after  that  to  set  it  aside, 
he  would  either  have  succeeded,  or  would  have  been  allowed 
bo  defend  on  the  merits:  in  either  case,  the  plaintiff' could  have 
got  his  cause  to  trial  at  the  Kent  Circuit  in  March  last:  but  by 
the  delay  in  applying,  he  has  lost  a  trial,  and  therefore  I  think 
the  judgment  should  stand.  I  think,  however,  that  the  plain- 
tiff is  not  entitled  to  the  costs  of  this  application,  as  he  has 
created  the  whole  difficulty  by  the  mistake  lie  made  in  the  bond 
For  security  for  costs. 

Wkldox,  J.  This  is  an  application  to  set  aside  the  order  of 
Mr.  Justice  Palmer  by  which  the  interlocutory  judgment  and 
subeequent  proceedings  were  set  aside. 

From  the  affidavits  used  before  the  Judge  it  appears  this 
Eiction  was  commenced  in  May,  1881.  An  appearance  entered 
in  June,  and  declaration  served  on  the  14th  of  July — demand 
For  security  for  costs  made,  the  plaintift*  residing  in  Halifax — 
Ml  order  made  by  Mr.  Justice  King  on  the  28th  of  July  with 
stay  of  proceedings  until  security  be  given  by  the  plaintiff  for 
coets.  On  the  5th  September  the  plaintiffs  attorney,  residing 
\t  Richibucto,  mailed  to  the  defendant  s  attorney',  residing  at 
Buetouche,  a  bond  for  security  for  costs,  with  a  demand  of  plea. 
rhe  rule  to  plead  not  having  then  expired,  the  plaintiff's 
Btttoiiiey  afterwards  on  the  27th  September,  sent  by  mail  to 
defendant's  attorney  another  demand  of  plea.  The  defendant's 
attorney  admits  that  the  bond  and  demand  of  plea  had  been 
received  by  him,  and  produced  the  affidavit  of  James  D.  Phin- 
ney  to  shew  that  the  bond  for  security  for  costs  was  defective, 
ind  that  he  (the  attorney)  *' would  treat  it  as  a  nullity,and  would 
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not  plead  to  the  action  until  a  sufficient  bond  was  obtained." 
McDonald  This  occurred  on  the  7th  of  September.  Mr.  Phinney  further 
states  that  he  was  of  opinion  it  was  not  a  sufficient  bond. 
Neither  Mr.  Phinney  nor  the  defendant  states  the  gix)unds 
of  the  insutiiciency,  whether  it  arose  from  inability  of  the 
parties  signing  the  bond,  or  in  the  substance  of  it.  The  obli- 
gatory part  of  the  bond  is  in  the  usual  form.  The  condition 
recited  that  an  action  had  been  commenced  and  was  depending 
in  the  Supreme  Court  at  Fredericton  wherein  Charles  J.  Mc- 
13onaId  was  plaintiff,  and  Robert  Potts  defendant,  and  that  by 
reason  of  the  plaintiff  residing  out  of  the  Province  the  defendant 
had  obtained  an  order  for  security  for  the  costs  in  this  cause  in 
case  the  plaintiff  should  be  nonsuited,  discontinue,  or  a  verdict 
.should  be  given  for  the  defendant ;  and  that  Caleb  Richardson 
and  Gordon  Livingston  (the  obligors)  had  agreed  to  enter  into 
the  bond  or  security  for  the  pa^^ment  of  such  costs  of  the  de- 
fendant ;  and  it  then  declared  that  the  condition  of  the  bond 
was,  that  if  the  said  Caleb  Richardson  and  Gordon  Livinj:rston 
or  either  of  theia,  their  or  either  of  their  heiis,  &c.  should  pay 
or  cause  to  be  pai<l  unto  the  said  Robei't  Potts  or  his  execu- 
tors, ice,  such  costs  as  the  said  Robert  Potts  should  be  liable 
to  pay,  in  case  he  should  discontinue,  become  nonsuited,  or  a 
verdict  should  pass  against  him  in  the  action,  then  the  obli- 
gation to  be  void.  The  bond,  so  executed,  was,  as  Mr.  Phinney 
states  in  liis  affidavit,  shewn  to  him  by  the  defendants  attor- 
ney on  the  7th  September  last,  purporting  to  be  a  bond  for 
securitj'  of  costs,  together  \\4th  a  demand  of  plea  which  had 
just  been  received. 

What  the  insufficiency  of  the  bond  was,  appears  not  to  have 
been  stated  either  by  Mr.  Phinney  or  the  defendant's  attorney, 
nor  in  any  way  communicated  to  the  plaintiff's  attorney.  The 
defendant  s  attorney  retained  the  bond  in  his  possession,  and 
had  it  when  he  received  the  second  demand  of  plea.  The 
plaintiff's  attorney  and  defendant's  attorney  met  after  thb. 
and  this  suit  was  referred  to.  The  plaintiff's  attorney  in  his 
affidavit  thus  states  what  took  place :  "  I  asked  him  if  he  had 
received  the  bond  for  security  for  costs,  and  demand  of  plea, 
and  if  the  bond  was  acceptable  to  him,  and  was  all  right" 
He  said  it  was  all  right  and  he  would  plead  shortly.    Agaifi, 
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ter  the  last  demand  of  plea,  he  says — "  I  again  asked  the 
id  James,  at  Richibucto,  when  he  was  going  to  plead,  and 
understood  from  him  there  was  no  defence.  That  before 
^ing  final  judgment  I  also  informed  Mr.  James  that  I  had 
jned  interlocutory  judgment,  and  he  expressed  no  surprise, 
>r  did  he  make  any  objection,  or  state  any  reason  against  it, 
»r  that  there  was  any  irregularity  in  the  proceedings."  In 
ply  to  the  affidavit  of  Mr.  Richardson,  the  plaintiffs  attor- 
)y,  the  defendant's  attorney,  Mr.  James,  states — "That  shortly 
ter  receiving  the  said  paper  purporting  to  be  a  bond  for  se- 
irity  of  costs  in  this  cause,  and  demand  of  plea  I  saw  the  said 
ileb  Richardson,  when  he  asked  me  if  I  was  going  to  plead  to 
le  said  action,  and  if  I  had  got  the  bond  and  demand  of  plea, 
'  which  I  replied,  *  I  had  received  no  bond ;'  and  when  I  got 
proper  bond  and  regular  demand  of  plea  I  would  plead,  or 
ords  to  that  effect." 

There  are  other  statements  and  contmdictions  in  the  aftida- 
its  of  the  respective  attorneys  which  cannot  be  reconciled. 
ne  states,  after  interlocutory  judgment  was  signed  he  spoke 
>  the  other:  the  other  states  it  was  shortly  after  the  25th  Oct. 
carefully  avoid  expressing  any  opinion  as  to  what  really  took 
lace  between  them, — but  there  is  one  thing  certain  ;  a  bond 
ith  condition  refendng  to  this  suit  and  professing  to  give  secur- 
Y  for  costs,  was  received  by  the  defendant's  attorney  on  or 
jfore  the  7th  Sept.,  and  he  retains  it  in  his  possession  though 
5  states  in  his  aflSdavit  that  he  told  plaintiff's  attorney  when 
jked  if  he  was  going  to  plead,  that  he  had  received  no  bond, 
id  when  he  got  a  proper  bond  and  regular  demand  of  plea  he 
ould  plead.  The  conclusion  he  arrived  at  may  qualify  the 
atement  that  he  had  received  no  bond ;  unless  it  does,  his 
atement  of  receiving  no  bond  is  not  in  accordance  with  the 
ict,  for  he  had  the  bond  in  his  possession  from  7th  September 
p  to  the  time  he  made  the  application.  If  the  bond  which  he 
lewed  Mr.  Phinney  was  a  nullity,  or  intended  to  be  treated  as 
ich,  why  did  he  retain  it  ?  If  it  was  not  a  proper  bond,  he 
lould  have  returned  it  to  the  plaintiff's  attorney.  He  w^as 
>und  to  point  out  the  defects  or  insufficiency  of  it.  I  am  of 
pinion  he  had  no  right  to  retain  the  bond  in  his  possession, 
aless  he  was  willing  to  accept  it  as  security  pui-suant  to  the 


1882. 
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V, 
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1^^'        order.     If  the  bond  had  been  returned  to  the  plaintifTs  attor- 
McDoNALD    ney,  it  would  afford  evidence  of  the  defendant  not  accepting, 
Potts.       ^^^  ^^^^'^  ^'^^  plaintiff  could  have  procured  from  the  clerk  of 
the  pleas  an  appointment  to  settle  the  sufficiency  of  the  secur- 
ity : — that  seems  to  be  the  rule  laid  down  in  2  Arch.  123G,  (8 
ed.),  and  therefore  the  defendant  should  have  returned  the 
bond,  and  the  plaintiff,  if  he  wished  to  proceed  in  the  action, 
.should  have  followed  out  the  I'ogular  course.     When  attomies 
are  desirous  of  following  strict  practice,  they  should  take  care 
their  own  course  is  strictly  in  accordance  with  the  practice. 
The  form  and  sufficiency  of  the  securities  is  what  is  requii\j«l 
by  the  practice.     The  amount  is  fixed  by  the  rule  of  Court 
The  form  is  what  the  Court  will  not  inquire  into;  as  no  speci- 
fic objection  was  made  to  the  same  when  delivered  to  the 
defendant.     I  am  of  opinion  the  defendant  s  attorney'  could  not 
treat  the  bond  as  a  nullity  and  retain  it  in  his  possession.    If 
he  does  not  agree  to  what  the  plaintiff  gives  hiui  as  security,  he 
should  return  it,  and  let  the  plaintiff  take  the  course  laid  down 
•     in  the  books  of  practice.     This  is  the  fii-st  case  which  has  come 
before  the  Court  where  an  attorney  has  treated  a  bond  for 
security  for  costs  as  a  nullity,  without  returning  it  to  the  plain- 
tifi^s  attorney  from  whom  he  received  it;  and  1  hope  the  prac- 
tice will  not  be  followed.     Should  they  take  a  new  departure 
in  practice,  they  must  follow  strictly  the  rules  of  practice.    I 
think  the  course  the  defendant's  attorney  pui-sued  should  not 
be  encouraged.     The  irregularity  was  by  tlie  <lefendant  not 
pleading  to  the  action  after  having  retained  the  l»ond  as  secur- 
ity and  treating  it  as  a  nullity.     The  search  by  the  defendants 
agent  in  March  for  interlocutory  judgment  had  the  appearance 
of  carefully  avoiding  the  inquiiy  if  a  judgment  had  been  signed : 
this  does  not  appear  to  have  been  done.     The  defendant  swears 
he  has  a  good  defence  to  the  action,  and  I  am  disposed  to  allow 
the  judgment  to  be  set  aside  on  terms,  which  are: — that  the 
defendant  irive  securitv  to  the  satisfaction  of  the  clerk  of  the 
pleas,  or   his  deput}^   to   pay   the  judgment   which    may  be 
recovered  :  the  defendant  pleading  to  the  action  within  thirty 
days,  and  the  cause  to  stand  for  trial  at  the  next  Circuit  Court 
in  Kent.     If  this  is  not  complied  with,  the  rule  setting  aside 
Mr.  Justice  Palmer's  order,  to  be  made  absolute. 
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Wetmore,  J.     This  was  an  application  to  set  aside  an  order        1^2. 
f  Mr.  Justice  Palmer,  by  which  the  interlocutory  judgment    xMcDonai.u 
nd  all  subsequent  proceedings  which  included  final  judgment        i>ot'i's. 
nd  memorial  filed,  were  set  aside  on  the  ground  of  irregu- 
irity. 

Interlocutory  judgment  was  signed  on  the  20th  November, 
881  ;  final  judgment  on  the  21st  December,  18S1. 

The  irregularity  complained  of  was  the  plaintiff**s  proceeding 
1  the  suit  after  an  order  for  security  for  costs,  without  giring 

sufficient  bond.  The  order  was  granted  by  Mr.  Justice  King 
n  28th  July,  1881,  and  served  on  30th  July,  18S1.  A  docu- 
lent  purporting  to  be  a  bond  for  costs  was  delivered  on  7tii 
leptember,  1881.  The  condition  of  the  bond  is,  if  the  obligors 
hall  pay  to  the  said  Robert  Potts  such  costs  as  the  said  Robert 
*ott9  shall  in  due  course  of  law  be  liable  to  pay  in  case  he 
hall  discontinue,  become  nonsuit,  or  a  verdict  shall  pass  against 
im.  The  condition  should  have  been  such  costs  as  the  said 
'harles  J.  McDonald  shall  in  due  course  of  law  l>o  liable  to 
ay,  ire,  and  this  is  the  objection  to  the  bond. 

A  demand  of  plea  was  given  with  the  bond  on  7th  September. 
[r.  James'  affidavit  states  that  the  defendant  had  not  pleaded 
1  consequence  of  the  demand  of  .plea  being  premature,  and  no 
roper  Iwnd  for  security  for  costs  having  been  given.  In  para- 
raph  13  of  his  affidavit,  Mr.  James  says,  it  was  only  recently 
e  was  informed  and  aware  that  interlocutory  judgment  had 
een  signed.  Subsequently  it  will  appear  Mr.  James  was  thus 
iformed  by  Mr.  Sayre  about  31st  March  last.  The  affidavit  is 
Bi'om  on  Gth  of  May,  1882. 

Mr.  Sayre's  affidavit  states  that  about  29th  March  last,  upon 
^reh  at  the  clerk's  office,  he  found  interlocutory  judgment 
'as  signed  on  the  20th  March  last.  The  defendant  swears  he 
elieves  he  has  a  good  defence  to  this  action  on  the  merits. 

Upon  these  affidavits  summons  was  granted. 

Mr.  James,  it  will  be  observed,  says  he  was  informed  intcr- 
3Cutory  judgment  was  signed  on  the  20th  November,  1881, 
ot  saying  from  whom  or  where  he  got  his  information,  and 
nly  giving  the  time  of  receiving  his  infonnation  in  the  most 
nsatisfactory  way,  as  recently — nor  if  final  judgment  was 
igned,  nor  if  any  step  was  taken  by  plaintiff'  subsequently 
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^882.        to  signing  of  interlocutory  judgment.     So  far  Mr.  James  does 

McDonald    not  say  that  he  made  any  objection  to  the  sufficiency  of  the 

Ptnrs.       1^nd»  or  in  any  way  intimated  to  the  plaintifTs  attorney  that 

he  was  not  satisfied  with  it,  nor  does  he  mention  the  receipt  of 

a  second  demand  of  plea. 

Mr.  Richardson,  the  plaintift'^s  attorney,  states  in  his  affidavit 
on  shewing  cause,  that  on  7th  September,  1881,  lie  caused  to 
be  served  on  Mr.  James  what  ho  considered  a  sufficient  bond 
with  demand  of  plea  ;  that  not  having  received  any  acknowl- 
edgment of  the  receipt  of  declaration,  and  not  being  sure  if 
the  time  for  pleading  had  elapsed,  he  spoke  to  Mr.  James  on 
the  subject  who  acknowledged  that  he  had  received  the  declar- 
ation, not  giving  the  time  he  received  it.  Mr.  Richardson  also 
says  hv  aske<l  him  if  he  ha<l  received  the  l»ond  for  security  for 
costs  and  demand  of  plea,  and  if  the  lx)nd  was  accep^ble  to 
him,  and  was  all  right ;  that  James  replied  to  him  that  it  was 
all  right,  and  that  he  would  pk*a<l  shortly.  No  time  or  place 
is  given  for  this  conversation.  This  is  substantially  contradicted 
in  Mr.  James'  subsequent  affidavit.  Mr.  Richardson's  affidavit 
further  states,  that  not  having  received  any  plea,  he  mailed 
another  demand  of  plea  to  the  defendant's  attorney  on  the  24th 
Sept(^mber,  paying  the  postage,  which  the  defendants  attorney 
subsequently  acknowledged  receiving,  not  giving  any  date  of 
such  acknowledgment.  In  paragraph  9,  he  says  he  again 
(giving  no  time)  asked  James  at  Richibucto,  when  he  was  going 
to  plead,  and  understoo/l  him  to  say  that  there  was  no  defence; 
and,  conse(iuently,  the  time  for  pleading  having  expireil  on  2r)th 
of  November,  he  forwarded  interlocutory  judgment  to  his  agent 
at  Fredericton,  which  he  understood  was  filed  on  29th  November. 
In  paragraph  JO,  he  says  he  sul)sequently  saw  the  defendant 
at  Kinijston  or  Richibucto  and  informed  him  that  he  had  sicrned 
interlocutory  judgment  and  wished  to  know  what  he  was  going 
to  do  about  it,  and  he  said  he  would  see  James.  This  the 
defendant  contradicts. 

We  have  an  affidavit  of  Mr.  Phinney,  stating  that  Mr.  James 
showed  him  the  bond  and  demand  of  plea  on  7th  September 
last,  and  on  examining  the  bond  he  was  of  opinion  it  was 
insufficient,  and  James  determined  to  treat  it  as  a  nullity  and 
not  to  plead  until  a  sufficient  bond  was  given,  and  that  Mr. 
James  also  informed  him  the  demand  of  plea  was  premature. 
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There  is  another  affidavit  of  Mr.  James.  In  paragraphs  1 
and  2  he  contradicts  the  statement  in  paragraph  7  of  Mr. 
Richardson's  affidavit.  Mr.  Richardson's  statement  is :  he  asked 
him  if  the  bond  was  acceptable  to  him  and  was  all  right,  and 
he  replied  that  it  was  all  right  and  that  he  would  plead  shortly. 
Mr.  James*  statement  is :  he  was  infonned  by  Mr.  C  A.  Steeves 
that  Richanlson  had  stated  in  his  affidavit  that  he  (James)  had 
accepted  the  bond  for  security  for  costs  in  this  cause,  and  told 
Ricliaixlson  it  was  all  right  and  he  would  plead  shortly.  In 
2nd  paragraph  of  this  affidavit  he  denies  making  any  such 
statement,  but  he  does  not  deny  his  acceptance  of  tlie  bond. 
In  the  J3rd  pamgraph  he  says  that  innnediately  after  the  bond 
was  served  he  decided  to  treat  it  as  a  nullity,  and  not  to  plead 
until  a  proper  bond  was  given.  In  paragraph  4,  Mr.  James 
Kays,  shortly  after  receiving  the  bond  and  demand  of  plea  he 
.saw  Mr.  Richardson  who  asked  him  if  he  was  going  to  plead 
and  if  lie  hai.!  got  the  bond  and  demand  of  plea,  to  which  he 
replied  he  had  received  no  bond  and  when  he  got  a  proper 
bond  and  regular  demand  of  plea  he  would  plead.  This  refers 
to  the  statement  in  paragraph  7,  of  Mr.  Richardson's  affidavit, 
in  fact,  is  Mr.  James'  answer  to  it.  In  paragraph  5  Mr.  James 
says  he  never  acknowledged  to  Richardson  that  he  received  a 
second  demand  of  plea.  Whether  Mr.  James  acknowledged 
the  receipt  of  the  second  demand  of  plea  is  of  very  little  im- 
portance. He  does  not,  however,  deny  receiving  it.  The  4th 
paragraph  of  Mr.  James'  affidavit  refei-s  to  the  statement  in 
paragraph  7  of  Mr.  Richardson's  affidavit.  In  paragraph  9  of 
Mr.  Richardson's  affidavit  he  says  he  again  asked  James  at 
Kichibucto  when  he  was  going  to  plead  (this  must  have  been 
a  different  occasion  from  that  mentioned  in  7th  paragraph  of 
Mr.  Richardson's  affidavit).  In  3rd  paragraph  of  Mr.  James' 
affidavit  he  says  he  never  stated  to  Richardson  there  was  no 
defence  to  the  action;  on  the  contrary,  he  always  toW  him 
he  had  a  ^jood  defence  to  the  action  and  intended  defending  it. 
In  this  paitLgraph  Mr.  James  does  not  deny  Mr.  Richardson's 
statement  that  he  again  asked  him  when  he  was  going  to  plead, 
though  he  gives  a  different  account  of  what  James  said  on  the 
occasion. 

We  have  also  a  further  affidavit  of  Mr.  Riohardson,  in  refer- 
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1882.        ciice  to  which  it  can  only  be  said  that  previous  contradictions 
MfDoxALD   are  mther  nioi'e  emphatically  contradicted. 
Pons.  ^''  these  affidavits  apjxjar  to  have  been  allowed.     AVliy  there 

should  have  been  any  cessation  of  tliese  contradictions  seems  to 
Ije  rather  a  matter  of  accident,  or  it  mav  be  of  exhaustion,  than 
of  any  rule  in  reference  to  the  admission  of  affidavits  to  be 
read  in  cases  of  this  kind. 

FiX)m  the  affidavits  it  is  evident  the  bond  riven  as  security 
for  costs  is  not  such  a  one  as  the  practice  contemplates,  nor 
such  a  one  as  the  defendant  wa.s  entitled  to  have,  and  until 
such  a  bond  as  the  law  re<i aires  is  given  after  a  Judges  oi-<ltT 
staying  j)roceedings  until  security  for  costs  is  given,  the  plain- 
tilt'  has  no  right  to  proceed  in  tlie  suit.  Still,  he  may  i>i-occed. 
The  proceedings  without  a  sufficient  bond  are  not  null,  but 
they  are  merely  irregular,  and  the  defendant  may  at  his  option 
have  them  set  aside,  or  he  may  by  express  terms  waive  tbc 
irregularity  ;  or,  by  delay,  or  conduct  calculated  to  mislea<I  and 
which  does  mislead,  he  inay  be  estopped  or  precluded  from 
taking  exceptions  to  the  proceedings,  which,  but  for  the  delay 
or  misleading  conduct  would  be  irregular.  Mr.  Phinncy  in  bis 
affidavit  says  Mr.  James  determined  to  treat  the  bond  as  a  nul- 
lity; and  Mr.  James,  in  paragraj^h  .S  of  his  second  affidavit, 
savs  he  treated  it  as  a  nullity.  And  I  think  he  has  made  a  mis- 
take  Ijy  treating  a  mere  irregularity  as  a  nullity.  The  applica- 
tion to  ^Ir.  Justice  Palmer  is  only  on  the  ground  of  irregularity. 
In  Lcildf'it  V.  Hof/ci'K,^  it  is  said  a  judgment  of  non  pros,  irregu- 
larly signed,  will  not  be  set  aside  on  sunmiaiy  motion  where 
there  is  unreasonable  delay  in  coming  to  the  Court  for  that 
purpose.  If  the  judgment  be  erroneous  the  plaintiff  must 
resort  to  his  writ  of  error  coram  nobis.  There  is  no  sounder 
rule  of  practice  than  that  applications  to  set  aside  proceedings 
for  irregularity  should  l)e  made  without  delay.  The  irregu- 
larity complained  of  was  that  the  demand  of  declaitition  was 
made  too  soon.  At  page  *320  it  is  stated  the  defendant  could  not 
under  the  rule  of  court  regularly  sign  judgment  of  nmi  piroe. 
without  a  proper  demand  of  declaration,  and  that  consequently 
had  the  application  been  made  in  time  the  judgment  must 
have  been  set  aside.     Roxitledge  v.  Giles,^  per  Bailey,  J. :  The 
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defendant  did  not  come  prompt^  to  complain  of  an  irregularity. 
In  Farlcif  v.  Fkillips,^  Chipmau,  Ch.  J.,  says  "Upon  notice  of 
the  proceedings  in  Noveuilier  or  December  last  the  defendant 
should  have  applied  to  a  Judge  at  Chambers  and  not  have  laid 
by  until  the  entry  of  judgment.  This  furnishes  a  strong  reason 
on  the  ground  of  waiver  also  to  maintain  the  judgment." 

The  defendants  attorney  admits  a  conversation  with  the 
plaintiff's  attorney  respecting  the  bond.  This,  it  appears,  was 
before  the  second  demand  of  plea.  Mr.  James  says,  shortly 
after  receiving  the  bond.  The  second  demand  the  defendant's 
attorney  i-ather  disingenuously  withheld  from  the  knowledge  of 
the  Judge  on  the  application  for  the  summons.  And  in  the  1 1  th 
paiugi'aph  of  his  first  atndavit  Mr.  James  says,  the  defendant 
had  not  pleaded  in  consequence  of  the  demand  of  plea  given 
being  premature  and  no  proper  bond  for  security  for  costs 
having  been  given.  Of  the  i)urport  of  this  conversation  there 
is  a  positive  contradiction.  Without  saying  who  gives  the  cor- 
rect account,  1  will  take  the  defendant's  attorney's  account.  He 
says  in  4th  paragraph  of  his  second  affidavit,  that  shortly  after 
receiving  the  paper  purporting  to  be  a  bond  for  security  for  costs, 
Richardson  asked  him  if  he  was  going  to  j^lead  and  if  he  had 
got  the  bond  and  demand  of  plea ;  to  which  he  replied  he  had 
got  no  bond,  and  that  when  he  got  a  proper  bond  and  regular 
demand  of  plea  he  would  plead.  Looking  at  the  surrounding 
circumstances,  what  bond  did  Richardson  refer  to  when  he  said 
the  bond  /  Was  it  not  the  bond  that  had  l)een  delivered  to 
James  ?  And  if  he  told  Richardson,  as  he  said  he  did,  that  he 
had  got  no  bond,  and  Richardson  believed  he  meant  he  had  not 
received  any  bond,  would  not  Richardson  at  once  have  inquired 
as  to  the  delivery  of  the  bond  ?  He  could  not  have  got  on 
with  his  cause  without  giving  a  bond.  Richardson  says  he 
caused  a  bond  to  be  delivered  to  him.  Richardson  asked  about 
this  very  bond,  and  Mr.  James  must  have  known  he  asked 
about  it,  which  he  cautiously  calls  a  paper  writing  puiporting 
to  be  a  bond ;  and  if  he  told  Richardson  he  had  got  no  bond, 
it  was  scarcely  in  accordance  with  the  fact ;  at  all  events,  Mr. 
Richardson  was  perfectly  justified  in  arriving  at  the  conclusion 
that  Mr.  James  meant  he  had  not  got  the  bond  Mr.  Richardson 
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1882.  was  asking  about,  and  there  was  no  obligation  on  Mr.  Richard- 
McDoxALD  son  to  suppose  or  reason  why  he  should  fancy  or  conjecture 
Tom.  there  was  any  error  or  informality  in  the  paper  delivered.  Mr. 
Richardson  must  have  been  satisfied  the  bond  had  been  deliv- 
ered to  James,  and  I  suppose  would  not  credit  the  a.ssertion  if 
made,  that  he  had  not  got  any  bond.  Mr.  James  should  have  told 
Richardson  he  had  got  a  bond  which  was  defective  and  insuffi- 
cient. Strictly,  I  think  he  should  have  done  so  immediately 
on  discovering  the  error  in  the  bond,  which  it  appears  was 
about  the  7th  of  September. 

The  defendant  was  entitled  to  a  proper  bond.  If  the  [Mirties 
cannot  agree  upon  the  form  or  sufficiency  of  the  security  for  costs, 
the  phiintift'  should  procure  an  appointment:  Chit.  Arch.  (8  ed.) 
1  '2f]i').  J  have  no  doubt  but  that  the  plaintiff's  attorney  intended 
to  give  a  proper  bond.  The  error  was  a  mere  mistake.  The 
defendant's  attorney  should,  I  think,  have  i*efused  to  accept  it, 
or  have  pointed  out  the  error.  Not  having  taken  that  course, 
and  having  preferred  to  resort  to  strict  practice,  he  niutt  now 
rest  upon  his  strict  legal  rights.  In  Lvddcn  v.  Rogers  previ- 
ously mentioned,  the  defendant  s  attorney  refused  to  ix'ceivc 
the  declaration. 

To  set  aside  interlocutory  judgment  the  application  must  be 
made  in  a  reasonable  time:  Chit.  Arch.  (8  ed.)  881.  In  general 
the  time  begins  to  run  from  the  time  defendant  became  aware 
of  the  judgment  being  signed:  Chit.  Arch.  881.  A  party  may 
apply  to  set  aside  proceedings  for  irregularity  at  any  time 
before  the  irregular  party  has  taken  a  further  step,  if  the  latter 
has  not  by  the  delay  of  the  former  been  induced  to  place  him- 
self in  a  woi-se  position  than  he  would  have  been  if  the  other 
had  come  earlier:  JJand  v.  Barnes.^  Here  the  plaintiff  has 
signed  final  judgment  and  has  lost  a  circuit.  Mr.  James  was 
served  with  a  deman J  of  plea.  There  was  another  opportunity 
to  inform  Mr.  Richardson  of  the  error  in  the  bond.  By  the 
demand  of  the  plea  he  knew  Mr.  Richardson  was  proceeding 
in  the  suit,  and  he  nmst  in  all  ordinary  experience  have  believed 
that  Richardson  was  not  aware  of  the  error  in  the  bond ;  still 
he  lets  him  go  on  in  ignorance  of  the — I  think  I  may  properly 
say — clerical  error.    Mr.  James  may  have  had  a  lep;al  right  to 
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take  this  course,  but  in  taking  it,  he  had  necessarily  to  keep  a        l^^- 


sharp  look-out  lest  his  somewhat  technical  intentions  might  be    McDonald 
Frustrated  by  delay  or  waiver.     I  think  he  was  at  all  events       p^Jra. 
bound  to  search  at  the  clerk  s  office  to  ascertain  when  inter- 
locutory judgment  was  signed,  so  that  he  could  apply  to  set 
the  proceeding  aside  before  the  plaintiff  should  take  a  further 
step.     One  search  was  not  enough  ;  he  was  bound  to  search 
and  keep  on  searching  often  enough  to  prevent  the  plaintiff 
taking  another  step  after  signing  interlocutory  judgment,  no 
matter   how   often   search  was  necessary.     If   this  perpetual 
searching;  was   irksome   it   must    nevertheless   be   continued, 
unless  indeed  Mr.  James,  pressed  with  the  continual  annoyance 
and  expense  of  searching — if  no  more  worthy  impulse  should 
actuate  him — should  relieve  himself  from  further  inconvenience 
by  plainly  telling  Mr.  Richardson  of  the  error  in  the  bond, 
which  I  think  he  should  have  done  as  soon  as  he  discovered  it, 
and  have  returned  the  bond.     Apart  from  this  vi<'w,  Mr.  James 
in  paragraph  12  of  his  first  affidavit  says,  as  he  is  informed  and 
believes,  int(.»rlocutory  judgment  was  signed  on  21)th  November 
last,  as  will  appear  by  Mr.  Sayre's  affidavit  annexed — when, 
how^,  or  by  whom  informed,  he  does  not  say.     He  could  not 
have  been  informed  by  Mr.  Sayre's  affidavit,  sworn  on  the  1st 
of  May,  as  it  appears  the  defendant's  affidavit  used  on  applica- 
tion for  summons  w^as  sworn  on  the  24th  of  April,  and  it  is 
Tinrea.sonable  to  suppose  the  defendant's  affidavit  was  prepared 
to  set  aside   the   interlocutory  judgment   before   Mr.  James 
was  informed   that  interlocutory  judgment   w^as   signed.     In 
paragraph  G  of  Mr.  James'  second  affidavit,  in  answer  to  the 
affidavit  of  Mr.  Richardson,  he  says  he  had  caused  inquiries 
several  different  time^  to  be  made  to  ascertain  if  interlocutory 
judgment  had  been  signed,  but  was  always  informed  that  no 
Judgment  was  signed  until  about  the  31st  March  last,  when 
^r.  Sayre  informed  him  by  letter  that  interlocutory  judgment 
^?'iis  signed  on  29th  November.     Mr.  James  does  not  say  when, 
^t*  where,  or  by  whom  the  inquiries  were  made.     If  the  inquiry 
■^^  been  made  at  the  clerk's  office  on  or  after  29th  November 
'Mfche  wouhl  have  been  informed  that  interlocutory  judgment 
^as  signed  on  29th  November.     In  paragraph  7  he  says  then  he 
^tonce  commenced  proceedings  to  have  the  judgment  set  aside. 
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^^'' Tlie  first  affidavit  used  on  obtaining  summons  is  sworn  24th 

McDonald    April,  1882.     Tlio  affidavit  of  Mr.  Sayrc  is  sworn  1st  of  May, 
IW.       1^^--     ^^^^  affidavit  of  Mr.  James  on  (ith  of  May,  1882. 

Mr.  James  must  liave  given  a  good  deal  oT  elasticity  to  the 
term  af  once  extending  it  from  about  .'Hst  March  to  24th  April, 
tlie  time  of  swearing  Mr.  Potts'  very  short  affidavit,  and  when  he 
got  the  clefendant's  affidavit  he  took  from  24th  of  April  to  1st 
of  Alay  before  getting  Mr.  Sayn>'s  equally  shoi*t  affidavit,  and 
from  1st  of  Mav  until  he  swore  to  his  own  affidavit  on  the  Gtli 
of  Alay,  and  from  (>th  of  May,  when  these  three  short  affidavits 
were  ready,  until  tlie  12th  of  ilay  before  he  applied  to  Mr. 
Justice  Palmer,  (that  is  the  date  of  summons),  ilr.  James 
seems  to  have  used  due  delilu'ration  in  his  at  omr  proceeding, 
at  all  events,  to  have  earefullv  avoided  anvthin^  like.  in«lecont 
haste. 

In  paragraph  S  he  says  until  he  received  this  informaticm 
from  Sayre  he  was  firndy  of  the  belii*f  and  oj)inion  that  no 
judgment  had  been  signed,  or  he  certainly  would  havt»  sooner 
taken  steps  to  have  thi;  same  set  aside. 

In  paragraph  9  ho  says  he  never  was  aware  tinal  judgment 
had  been  signed.  Admitting  this  to  be  correct,  docs  it  not 
seem  passing  strange  that  Mr.  Sayre  who  appeal's  from  the 
addition  in  his  affidavit  to  be  a  })arrister-at-law,  and  the  gen- 
tleman that  Mr.  James  in  paragraph  5  of  his  second  affidavit 
says  he  instructed  to  search  at  the  clerk  s  office,  (not  apparently 
limiting  the  search), — the  wording  of  the  affidavit  is,  whom 
I  instructed  to  search  at  the  clerk  s  office, — should,  having 
ascertained  that  interlocutory  judgment  was  signed  on  29th 
of  November,  not  have  had  even  sufficient  curiosity  to  liave 
asked  if  any  further  proceeding  had  been  taken  by  the  plaintifT 
on  such  interlocutory  judgment  ?  and  this  quite  independent 
of  his  doing  what  Mr.  James  emploj^ed  him  to  do,  namely,  to 
scaidi,  which  I  should  suppose  meant  a  thorough  and  proper 
search.  Returning  to  paragraph  7  of  Mr.  Richardson's  affidavit^ 
where  he  speaks  of  the  convei'sation  with  Mr.  James  about  th(^ 
bond  and  demand  of  plea,  this  was  the  first  demand  of  plea^ 
and  this  conversation  Mr.  James  deiiie.s.  In  pai-agraph  8  Mr» 
Richardson  says  Air.  James  acknowledged  receiving  the  second 
demand  of  plea.     This  Mr.  James  denies.     In  paragittph  9  Mr. 
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Kcbardson  says  he  asked  Mr.  James  when  he  was  going  to  ^^^- 
plead,  and  he  understood  from  him  there  was  no  defence.  This  McDosald 
Jfr.  James  denies.  Mr.  Richardson  in  this  paragraph  says  he  totts. 
conscf^uently  forwarded  interlocutory  judgment  to  liis  agent  at 
Fredericton.  In  paragraph  II  Mr.  Richardson  says,  "I  also 
before  signing  final  judgment,  as  hereinafter  mentioned,  in- 
formed the  said  James  that  I  had  signed  interloctury  judgment 
and  he  expressed  no  surprise,  nor  did  he  make  any  objection 
or  state  any  reason  against  it,  nor  that  there  was  any  irregu- 
larity whatever  in  the  proceedings."  This  paragraph  stands 
entirely  without  contradiction.  This  conversation  took  place 
before  the  21st  December,  1881,  for  that  was  the  day  of  signing 
final  judgment.  If  this  is  true,  (and  it  has  escaped  contradic- 
tion;, Mr.  James  was  told  before  21st  December,  1881,  by  Mr. 
Richardson  that  interlocutory  judgment  was  signed.  It  is  a 
fact  positively  sworn  to,  and  though  Mr.  James  has  turned  his 
attention  to  all  other  material  facts,  he  has  left  this  all-important 
pariagragh  of  Mr.  Richardson's  affidavit  unscathed  by  anything 
that  will  amount  to  even  an  attempt  at  contradiction.  This 
p&JBgraph  then  must  be  taken  as  the  assertion  of  a  matter  of 
Cactthat  Mr.  James  would  not  venture  to  contradict,  and  there- 
fore left  it  unreferred  to.  To  say  nothing  of  the  propriety,  if 
not  necessity,  of  applying  to  a  Judge  at  Chambers,  Hilary  and 
Easter  Terms  have  since  elapsed,  and  a  circuit  for  Kent  County 
"Where  the  venue  is  laid  was  holden  on  the  14th  March  last : 
I  "With  the  fact  of  the  signing  of  interlocutory  judgment  brought 
to  the  knowledge  of  the  defendant's  attorney  before  the  21st 
T>ecember,  1882,  as  appears  by  the  sworn  and  uncontradicted 
'^taiement  of  Mr.  Richardson,  after  the  expiration  of  two  tenns 
and  the  loss  of  a  circuit,  was  it  not  too  late  for  the  defendant 
to  make  application  to  set  the  interlocutory  judgment  aside, 
on  the  12th  May,  1882  ?  I  will  refer  to  Weedon  v.  Garcia^ 
*nd  the  authorities  I  have  previously  mentioned,  as  to  delay. 
After  this  great  delay,  and  under  the  well-established  and  most 
^«Monable  practice  of  the  Court  in  reference  to  delays,  I  think 
the  judgment  must  stand;  which  involves  the  rescinding  of  Mr. 
Jtttice  Palmer's  order. 
As  to  letting  the  defendant  in  on  terms.   His  affidavit  of 
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merits  is  :  "  Tliat  I  have,  as  I  believe,  a  good  defence  to  the 
action  on  the  merits."  This,  I  think,  is  not  up  to  the  reqi 
ments  laid  down  in  Chit.  Arch.  884.  (I  am  not  aware  that 
change  is  mentioned  in  later  editions).  The  affidavit  of  m< 
must,  in  express  terms,  state  that  the  defendant  has  **  a  | 
defence  to  this  action  upon  the  merits,"  citing  Lane  v.  Iscu 
Where  it  is  made  by  the  party  himself  the  words  "  as  he  h 
vised  and  l)elicvcs  "  arc  added.  "  As  he  is  advised  "  is  noti 
cd  in  the  present  affidavit.  An  affidavit  merely  that  the 
fondant  is  advised  and  believes  he  had  a  good  and  meritoi 
defence,  or  that  the  defendant  hath  merits  and  a  good  caui 
defence  to  this  action,  or  that  he  is  informed  and  believes 
he  has  a  good,  substantial  and  available  defence  to  this  ac 
or  that  he  has  merits  to  defend,  or  a  good  defence  to 
action,  or  that  he  has  a  good  and  sufficient  defence 
the  merits,  not  saying  to  this  action,  or  the  like,  will 
suffice.  But  supposing  the  affidavit  of  merits  is  suffici 
in  sumo  cases,  especially  where  plaintiff  has  lost  a  i 
the  defendant  will  bo  ordered  to  bring  the  money  so 
to  be  secured,  or  part  of  it,  into  Court.  See  Wade  v.  Si/nu 
From  the  insufficiency  of  the  affidavit  of  merits,  I  think 
defendant  should  not  be  let  in  to  defend.  But  if  the  Cour 
of  a  different  opinion,  from  the  statements  contained  in 
Richardson's  affidavit  in  reference  to  the  merits,  which  I  tl 
may  now  be  looked  to  for  the  purpose  of  guiding  the  mil 
the  Court  as  to  tenns  upon  letting  the  defendant  in,  I  ti 
the  defendant  should  be  required  to  pay  the  amount  of 
judgment  into  Court,  or  give  security  therefor  to  the  plain 
satisfaction,  if  the  parties  cannot  agree  as  to  the  suffici 
of  the  security,  then  to  the  satisfaction  of  the  clerk. 

Palmer,  J.  This  is  an  application  to  set  aside  an  order  t 
by  me  .letting  a.side  the  judgment  in  this  cause  and  allo^ 
the  defendant  to  come  in  and  defend  on  terms. 

The  facts  are  that  the  venue  is  laid  in  Kent,  that 
Justice  King,  on  the  8th  day  of  July,  1881,  made  an  c 
staying  proceedings  in  the  cause  until  security  for  costs 
given.  The  plaintiflTs  attorney,  Mr,  Richardson,  and  one  Go: 
Livingstone,  executed  a  bond  on  5th  September,  which 
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conditioned  to  pay  the  costs  the  defendant  was  put  to  in  case        ^^^ 
he  discontinue,  was  nonsuited  or  had  a  verdict  against  him,    McDonald 
that  this  bond,  with  a  demand  of  plea,  was  delivered  to  the       porrs. 
defendant  s  attorney  on   the  7th  September.     The  plaintiff's 
attorney  sent    another    demand   of  plea  to   the   defendant's 
attorney  on  the  22nd  September.     No  plea  was  ever  put  in. 
Interlocutory  judgment  was  signed  29th  November  and  final 
jodgment  on  the  21st  December.     The  application  was  made 
to  me  to  set  aside  on  the  12th  day  of  May.     It  was  not  seri- 
ously disputed  that  the  bond  given  was  not  a  compliance  with 
the  order  and  that  therefore  the  proceedings  were  stayed  when 
these  proceedings  were  taken,  and  the  defendant  has  no  such 
security.     But  it  was  contended  that  the  defendant  and  his 
attorney  had  waived  the  necessity  of  the  security  being  given 
in  two  ways  ;  first,  by  accepting  the  bond,  keeping  it,  and  ex- 
pressing himself  satisfied  with  it ;  and,  secondly,  by  long  de- 
lay in  making  the  application.     The  aflidavits  setting  forth 
the  facts  on  which  these  questions  depend  are  very  contra- 
dictory, and  before  discussing  them  I  think  it  important  to 
detennine  on  whom  the  onus  lies  of  showing  that  facts  exist  to 
nuike  a  waiver,  or,  in  other  words,  if  under  all  the  evidence, 
I  cannot  tell  whether  such  facts  exist  as  would  make  out  the 
wwver,  I  ought  to  decide  in  favor  of  the  waiver  or  against  it. 
Considering  that  it  is  undisputed  that  it  was  the  defendant  s 
light  to  have  this  security,  and  that  he  had   instructed  his 
attorney  to  defend  this  action,  which  defence  he  will  be  de- 
prived of  by  the  misconduct  of  an  official  of  this  Court,  if  his 
Attorney  waived  his  rights,  I  think  that  unlass  the  plaintiff 
I     has  made  it  reasonably  certain  that  there  has  been  a  waiver,  I 
'     cannot  deprive  the  defendant  of  such  rights. 
[        The  next  question  is,  what  in  law  would  be  a  waiver  of  such 
[.    right?    I  think  it  may  be  stated  as  follows:  That  where  a  paity 
^     entitled  to  a  benefit  expressly  consents  to  forego  it,  and  induces 
■     *he  other  party  to  act  as  if  he  had  it,  with  a  full  knowledge 
*hat  he  has  it  not ;  or,  secondly,  if  he  with  such  knowledge  so 
^ys  or  otherwise  acts  so  that  the  other  party  can  reasonably 
^t  that  he  does  not  intend  to  insist  upon  such  rights,  and 
"^  is  thereby  induced  and  does  act  thereon  in  such  a  way,  by 
Proceeding  or  othervrise,  so  if  he  afterwards  insisted  upon  such 
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1882.        rights  it  would  injure  the  other  party,  tlien  he  is  not  allowed 
McDonald    to  do  so,  and  it  is  waived. 

Porrs.  '"'^^  facts  bearing    on    these    questions  are  stated  in  the 

affidavits  used  as  follows : 

Mr.  Ilichardson,  the  plaintiffs  attorney,  in  liis  aiiida>it 
swears  that  subsequently  (that  is  after)  the  signing  of  the 
interlocutory  judgment  he  saw  the  defendant  and  informed 
hini  that  he  had  signed  judgment  and  wished  to  know  what 
he  was  going  to  do  about  it,  and  defendant  said  he  would  see 
James.  >»o  time  is  mentioned  that  this  occurred.  In  answer 
to  this  the  defendant  in  his  affidavit  states,  that  he  most 
positively  and  emphatically  sweai-s  that  such  statement  of 
Mr.  Richardson  is  untrue,  and  that  he  never  was  told  bv 
Jlichardson  that  judgment  had  Ixien  signed  in  this  cause, 
and  I  do  not  think  I  sliould  be  justified  in  finding  that  the  de- 
fendant was  told.  This  disposes  of  all  waiver  by  tlie  defen- 
dant himself. 

Jlr.  Richardson  states  in  paragraph  II  of  his  affidavit  that 
before  signing  final  judgment  he  informed  James,  the  defen- 
dants  attoiTiey,  that  he  had  signed  interlocutory  judgment,  who 
expressed  no  surprise,  made  no  objection,  or  stated  any  reason 
against  it,  or  that  there  was  any  irregularity  in  the  proceedings. 
In  paragraph  7  he  states  that  he  asked  the  defendants 
attorney  if  he  had  received  the  bond  and  demand  of  plea,  and 
if  the  bond  was  acceptable  to  him,  and  was  all  right,  and  he 
replied  that  it  was,  and  that  he  would  plead  shortly,  and  in 
paragraph  "20  he  states  that  he  believes  the  defendant's  attor- 
ney concealed  the  mistake  in  the  bond,  and  to  induce  him  to 
take  a  fresh  step  which  he  would  not  have  taken  if  the  de- 
fendant's attorney  had  not  declared  that  the  security  for  costs 
was  all  right.  This  affidavit  was  swora  the  20th  May.  In 
answer  to  this  Mr.  James,  the  defendant's  attorney,  states  that 
the  statements  made  in  M r.  Richardson  s  affidavit  that  he  said  the 
bond  was  all  right,  were  false,  and  he  never  used  those  or  any 
other  words  to  that  eftect:  that  shortlv  after  receiving  the  bond 
llicliardson  iusked  him  if  he  was  going  to  plead,  and  if  he  bad 
the  V)ond,  to  which  he  replied  that  he  had  received  no  bond, 
and  that  when  he  got  a  proper  bond  and  demand  of  plea  he 
would  plead,  or  words  to  that  effect.    That  he  had  told  Richard- 
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lat  there  was  a  good  defence  to  the  action,  and  he  intended        1^82. 
:end  it ;  that  he  caused  inquiries  several  different  times    McDonald 

made  to  ascertain  if  any  interlocutory  judgment  was  Porre, 
],  and  was  always  informed  that  no  judgment  had  been 
i  until  the  30th  March,  when  he  was  informed  by  a  letter 
Sayre,  in  Fredcricton,  whom  he  had  instructed  to  search 
interlocutory  judgment  was  signed  on  the  29th  Novem- 
that  until  then  he  firmly  believed  that  no  judgment  had 
signed  ;  that  he  was  in  Fredericton  on  or  about  the  25th 
)er,  and  searched  in  the  clerk's  office,  and  was  informed 
10  judgment  had  been  signed  ;  that  shortly  after  he  re- 
d  from  Fredericton  he  met  Mr.  Richardson,  who  told  him 
he  had  signed  interlocutory  judgment.  He  then  asked 
j-dson  when  judgment  had  been  signed,  who  replied,  a 
b  or  two  ago.  James  then  said  that  could  not  be  so,  as  he 
learched  while  in  Fredericton ;  that  he  firmly  believed 
udgment  had  not  been  signed,  and  that  Richardson  made 
»tement  to  deceive  him ;  that  as  soon  as  he  was  informed 
J  judgment  being  signed  he  took  proceedings  without  un- 
jary  delay  to  set  it  aside. 

3  defendant  in  his  affidavit,  made  on  the  Gth  of  June, 
,  that  he  was  not  aware  of  interlocutory  judgment  being 
1  until  a  short  time  ago,  when  he  made  an  affidavit  in 
ause.  Mr.  Richardson  produced  an  affidavit  in  reply,  in 
I  he  stated  that  "  James  never  told  him  that  he  had  re- 
1  no  bond,  and  that  when  he  got  a  proper  bond  he  would 
"  and  that  if  had  received  the  slightest  intimation  that 
ling  was  wrong  he  would  have  given  a  fresh  bond,  and 
there  was  no  truth  whatever  in  the  12th  paragraph  of 
3*  affidavit.  That  is  about  the  coversation  after  James 
back  from  Fredericton.  As  under  these  conflicting  state- 
I  I  think  I  have  no  right  to  say  that  the  plaintiff  has 
d  the  waiver,  unless  the  defendant  s  own  account  proved 
r  I  do  not  think  I  can  disregard  the  defendant  s  attor- 

statement,  and  accept  the  plaintiffs  attorney's  fii*st, 
se  the  latter  is  flatly  contradicted  by  two, — that  is  the 
dant  and  his  attorney ;  and  whatever  I  may  think  of  the 
ce,  it  is  clear  that  James  intended  to  take  advantage  of 
ded  in  the  bond,  and  he  was  instructed  to  defend  the  ac- 
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tion,  and  it  is  not  ix^asonable  that  he  should  agree  to  accept  a 
useless  bond  or  omit  to  take  proceedings  to  set  aside  proceedings 
if  he  knew  of  them,  when  according  to  the  belief  of  Mr.  Rich- 
ardson himself  James  was  only  waiting  for  him  to  take  a  fresh 
step  to  take  advantage  of  the  bad  bond.  Then  admitting  what 
James  says  to  be  true,  is  there  any  w^aiver  ?  According  toliim 
lie  did  not  say  the  bond  was  all  right;  but  on  the  contrary 
said  he  had  no  bond,  and  would  not  plead  until  ho  got  a  proper 
bond.  Whether  you  consider  this  statement,  as  I  think  it  may 
fairly  mean,  that  he  had  no  proper  bond,  as  Mr.  Richardson 
does  not  deny  he  would  have  so  understood  it  if  it  had  been 
made,  or  as  some  of  my  brethren  appear  to  undei^tand  it,  as  a 
denial  that  he  had  received  the  paper  at  all,  and  therefore  a 
falsehood,  1  think  it  quite  impossible  to  be  construed  into  an 
acceptance  of  it,  and  Mr.  Richardson  must  have  known  tliat 
James  was  disputing  that  proper  security  had  been  given;  and 
that,  it  appears  to  me,  is  all  that  is  necessary  to  prevent  the 
plaintifF  from  inferring  that  he  had  given  proper  security. 
This  gets  rid  of  any  express  waiver.  It  was  argued  before  us 
that  it  was  the  duty  of  the  defendant's  attorney  to  send  back 
this  defective  paper.  I  cannot  agi'ce  to  that :  it  certainly  would 
be  putting  a  burden  ujx^n  attorneys  that  1  never  heaitl  of  be- 
fore, that  they  should  be  put  to  the  expense,  and  under  the 
responsibility  for  the  return  of  all  papers  that  may  be  improp- 
erly left  in  their  office,  or  given  to  them.  The  most  that  can 
be  said,  I  think,  is  that  the  i-etention  of  some  papei^s  i^ith- 
out  objection,  may  authorize  the  other  side  to  infer  that  no 
objection  will  be  taken  to  them  to  prevent  which  effect,  all 
that  would  be  necessary,  would  Ije  to  give  notice  that  they 
were  not  so  accepted ;  and  if  the  other  side  want  the  papers 
back  they  ought  to  take  the  trouble  or  incur  the  risk  and  ex- 
pense of  the  return  themselves,  by  asking  or  sending  for  them. 
Then,  believing  their  affidavits,  when  did  the  defendant's  attor- 
ney know  that  the  judgment  was  signed  ?  It  has  been  argued 
that  he  knew  it  shortly  after  the  25th  of  October,  when  he  re- 
turned from  Fredericton,  because  James  admits  that  Richard- 
son then  told  him  that  he  had  signed  it  a  month  or  two  before. 
But  James  swears  he  had  searched  on  the  25th  October,  andL 
that  the  statement  was  false  to  his  own  knowledgo,  as  he  knetT" 
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that  no  judgment  could  have  been  signed  oven  eighteen  days,  1882. 
rnnch  less  a  month  before,  and  he  told  Richardson  this,  and  McDonald 
that  he  had  searched  while  in  Fredcricton.  Now  it  appears  to  p^^ 
me,  that  if  Mr.  Richaidson  wanted  to  fix  Mr.  James  with  know- 
ledge, he  should  have  told  him  that  he  had  signed  it  after  lie 
left  Fredericton,  but  he  allows  him  to  go  away  under  the  belief 
that  he  was  joking  with  him  or  making  a  false  statement,  and 
does  not  attempt  to  correct  it ;  and  James  swears  that  he  did 
not  believe  it,  and  told  Richardson  so,  and  in  consequence  di<l 
not  further  search  until  March  following ;  and  the  question  is 
whether  he  is  to  be  fixed  with  knowledge  of  the  judgment  be- 
fore such  search,  and  the  defendant  deprived  of  his  right  to 
defend  the  suit.  I  think  not,  it  is  clear  he  did  not  know  it,  if 
he  swore  the  truth,  for  he  did  not  believe  it;  unless  a  person 
may  be  said  to  know  things  which  ho  does  not  believe,  which  I 
think  he  cannot.  The  only  thing  that  can  be  pretended  is,  that 
he  should  have  known.  I  cannot  concede  this.  The  rule  is, 
that  a  person  must  take  advantage  of  an  irregularity  within  a 
reasonable  time  after  he  knows  of  it — and  unless  a  party  is 
bound  to  go  to  the  expense  of  a  search  every  time  he  is  told 
some  proceeding  is  taken,  even  when  he  already  knew  that 
such  proceeding  was  not  taken  at  the  time  he  was  so  told  it 
was  taken.  If  Mr.  James  tells  the  truth,  I  have  no  hesitation 
in  sapng  that  I  would  have  believed  and  acted  just  as  he  did, 
and  never  would  have  thought  it  necessary  to  put  my  client  to 
the  expense  of  testing  its  truth.  There  is  only  one  search 
allowed  to  a  defendant  on  taxation ;  and  I  am  not  prepared  to 
lay  down  a  rule  to  compel  a  party  in  a  suit  to  be  obliged  to 
put  hLs  client  to  expense  on  reports  that  he  does  not  believe, 
much  less  when  he  knows  them  to  be  false.  This  makes  the 
firet  knowledge  that  the  defendant's  attorney  is  answerable  for 
the  30th  March,  after  that  time  no  trial  was  lost,  and  as  there 
^as  an  affidavit  of  merits  I  think  it  will  not  be  disputed  that 
^e  should  be  allowed  to  defend  upon  terms. 

it  has  been  intimated  that  the  affidavit  of  merits  is  not 
^*^fficient. 

3?he  statement  in  the  defendant  s  affidavit  is  that  he  has  a 
pOod  defence  to  this  action  on  the  merits.  This  is  the  exact 
^^^cn  of  words  in  2nd  Arch.  Prac.,  11  Ed.,  979:  Lane  v.  Isaacs,^ 

iSDovl.  652. 
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McDonald 

V. 

Potts. 


and  if  that  was  not  so  as  an  application  to  set  aside  a  judgmei 
on  terms  on  tlic  merits  is  discretionary  I  am  not  satisfied  thi 
a  Judge's  discretion  would  be  reviewed  by  the  Court. 

As  this  is  an  application  to  set  aside  an  order  that  I  thii 
right,  I  think  it  should  be  disuiissed  on  the  usual  terms  ai 
that  the  plaintiff  should  pay  the  costs  of  it. 

Kixcj,  J.,  concuiTed  in  the  judgment  of  the  Chief  Justice. 

Rule  absolute  to  remnd  the  oixler  ivUliout  cos 


1882.  ROSS  AND  WIFE  v.  THE  TOWN  OF  UPPEIl  MILLS. 

Aufjtt^f.       Overseer  of  the  Poor — Tov*n  of  Upper  Mills — Proper  parties  to  arU 

for  svpport  (f  illff/i/itnate  child. 

In  ail  action  to  recover  for  the  maintenance  of  an  illegitimate  child  under 
agreement  with  the  overseer  of  the  poor,  brought  against  the  town  of  Upi 
Mills,— 

Ilel^l,  That  the  overseer  of  tlic  poor  for  the  town  was  a  corporation  sole,  and  i 
the  hreach  of  any  contract  made  with  hiin  for  the  support  of  the  poor  of  t 
town,  tlie  action  shoiihl  liavo  1>ecn  against  the  corporation  and  not  agaii 
the  town. 

This  was  an  action  to  recover  for  the  support  of  an  illegii 
mate  child,  tried  before  His  Honor  the  Chief  Justice  at  t 
Circuit  Court  for  the  County  of  Cliarlotte,  held  in  May,  18^ 
It  appeared  by  the  evidence  that  the  child  was  bom  11th  Jul 
1877.  In  March,  1877,  James  B.  Upton,  since  deceased,  w 
appointed  overseer  of  the  poor  for  the  town  of  Upper  Mil 
and  in  March,  1878,  he  was  re-appointed.  An  agreement  w 
alleged  to  have  been  made  in  June,  A.  D.  1878,  between  tl 
female  plaintiff,  the  child's  mother,  and  Upton  for  the  mai 
tenance  of  the  child.  Her  evidence  was,  "  He  told  me  to  | 
home  and  take  care  of  my  child  and  he  would  see  that  I  wou 
get  my  pay."  She  acted  on  this  agreement,  and  the  plaintil 
w^ere  married  in  June,  IS7J).  Mr.  Upton  ceased  to  be  an  ove 
seer  in  March,  1870. 

The  declaration  contained  two  counts,  one  for  the  support 
the  child  before  the  plaintiffs  marriage,  and  the  second  f 
support  after  marriage.  A  verdict  was  found  for  the  plaintL 
for  839.00  on  the  fii-st  count,  and  for  $57.00  on  the  secon 
Leave  was  reserved  to  defendants  to  move  to  enter  a  nonsi 
on  the  ground  that  the  action  should  have  been  brought  again 
the  overseer  of  the  poor,  and  not  against  the  town. 
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February  15,  1882.     Geo,  F,  Gregory,  in  support  of  motion  1^82. 

for  a  nonsuit  or,  failing  that,  a  new  trial.  Uoss  i 

The  town  of  Upper  Mills  was  incorporated  by  the  Act  37      '    ,, 

He.  c.  CO,  and  under  sec.  30,  James  B.  Upton  was  appointed  TheTo^-xop 

Upper  AliLLM 
overseer  of  the  poor  for  the  town.     By  Consol.  Stat.  chap.  107, 

sec.  2,  sub.  sec.  1 ;  chap.  101,  sees.  1,  2  and  13;  chap.  102,  sees. 
12  and  13;  chap.  103,  sec.  32 ;  and  chap.  118,  sub-sees.  29  and 
32,  ctny  persons  so  appointed  are  a  corporation  and  as  such  are 
liable  to  be  sued  on  any  contract  they  may  make  in  their  pub- 
lic capacity.  The  overseei's  of  the  poor  are  not  the  agents  of 
the  town  coi^poration,  they  are  in  their  corporat(i  capacity  the 
responsible  managers  of  the  poor.  The  town  is  rather  the 
agOTit  of  the  ovei-seers,  for  the  purpose  of  collecting  funds  for 
their  appropriation.  The  liability  of  the  ovei-seers  is  also  con- 
tingent upon  the  inability  of  the  mother  to  support  the  child. 
This  element  must  be  proved  to  support  the  alleged  contract, 
and  there  was  no  evidence  of  continued  inability. 

Addison  on  Contracts,  ed.  1 875,  p.  108;  Gardiner  v.  Malthev} 

^f.  Macmonaglc,  contra. 

This  case  must  be  decided  by  Act  37  Vic.  c.  60,  incorporating 
tte  town  of  Upper  Mills.  The  statutes  referred  to  do  not  apply 
ui  this  case,  as  the  principle  therein  set  up  is  applicable  to 
parishes  and  not  to  towns.  In  parishes  the  overseere  of  the 
poor  are  principals  and  have  the  money  in  their  own  hands, 
'^hile  under  the  corporation  act  of  the  town,  the  overseers  are 
^  agents  and  are  appointed  or  removed  at  the  will  of  the  town 
council.  See  sees.  3,  30,  42,  sub-sec.  35,  and  sec.  45  of  the  Act 
37  Vic.  c.  100 ;  Mayor  of  Si.  John  v.  Baldvnn  r  Hoj*  v.  Cor- 
po^^ciiion  of  Bedford  Level/' 

Aj3  to  the  liability  of  the  town  to  support  the  child,  it  was 
sl^^Wn  by  receipt  put  in  evidence  that  the  child  had  been  in 
P*^'t  supported  by  them.  The  recognizances  also  put  in  evidence 
shewed  affiliation  of  child  by  the  town. 

^i^ginav.Ardiibdld;*  Hays  v. Bryant;'^  RexwEasfhoxmu;^ 

^^^Qxtson  v,  Muirhead ;'  Consol.  Statutes,  chap.  102,  sees.  1 
and  11. 


13  Kerr  001. 
<3  Kerr  477. 
sOEMtSfia 
42P.  ARiSO. 


»1  H.  Bl.  »V3. 
'>4  RastlOS. 
T fl  Allen  34.^ 
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_18^21_        1*'^^  overseei's  by  virtue  of  their  appointment  are  competent 

Ross        to  make  a  contract  binding  upon  the  town  corporation.    The 

AND^    UE    ^Qj.^1  c(  ^^^^ "  j^  g^^  Q.^  Qf  ^^^  Qf  Incoi'poration  must  l)e  con- 

The  Town  of  strued  distributively :  Potter's  Stat.  268. 
Upper  MiLL8.        ^  .  , 

Gregory  in  reply. 

Cur,  adv,  \*uU. 
The  following  judgments  were  now  delivered: 

Allen,  ( \  J.  This  was  an  action  to  recover  for  the  main- 
tenance of  an  illegitimate  child  of  the  female  plaintiff,  on  an 

alleged  contract  with  the  commissioners  of  the  poor  of  the 
town. 

The  town  of  Upper  Mills  was  incorporated  by  the  Act  "XI 
Vic,  c.  60,  the  36th  section  of  which  authorizes  the  town 
council  to  appoint  (rater  alia)  so  many  overseers  of  the  poor 
as  they  may  deem  necessary ;  also  t<)  provide  for  the  relief  of 
the  poor,  and  to  assess  for  such  amount  as  may  be  necessary 
therefor ;  and,  by  section  63,  the  overseei-s  of  the  poor  are  to 
make  such  anangement  for  the  support  of  the  poor  as  they 
may  think  equitable. 

In  March,  1877,  James  B.  Upton  (since  deceased)  was  ap- 
pointed overseer  of  the  poor  for  the  town  of  Upper  Mills,  and 
in  March,  1878,  he  was  re-appointed  for  that  year.  The  agree- 
ment for  the  support  of  the  child  was  said  to  have  been  made 
with  him  in  June,  1878. 

By  the  Consol.  Stat.,  chap.  101,  sec.  1,  the  overseers  of  the 
poor  in  each  parish  are  constituted  a  body  corporate,  by  the 

name  of  '*  The  Overseers  of  the  Poor  in  the  Parish  of , 

in  the  County  of ;"  and  by  such  name  may  sue  and  be 

sued ;  and  they  are  directed  to  lay  before  the  town  council, 
annually,  a  correct  statement  of  the  number  and  condition  of 
the  poor  in  their  respective  parishes,  and  the  sum  re([uired 
therefor,  which  shall  be  examined  and  allowed  by  the  county 
council,  who  shall  forthwith,  }>y  warrant,  order  the  same  to  be 
assessed  and  collected. 

By  chapter  102  of  the  Consolidated  Statutes,  all  matters  con- 
nected with  the  support  of  the  poor  are  to  be  managed  by  the 
overseers  of  their  respective  parishes.  By  section  12,  in 
parishes  and  towns  where  there  are  no  overseers  of  the  poof, 
those  words  are  to  include  any  persons  who  have  charge  or  care 
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of  the  poor,  or  who  are  required  to  perform  the  duties  of  over-        ^^'2* 
seers  of  the  poor;  and  by  section  13,  the  word  "  parish"  is  to        Ross 
include  any  district,  city  or  town  in  which  assessments  for  the     ^^^^^^  "^ 
support  of  the  poor  are  authorized  to  be  made.  Th*  Town  of 

By  chapter  118  of  the  Consol.  Stat.,  paragraph  12,  "Every 
word  importing  Uie  singular  number  may  extend  to  several 
persons  or  things,  as  well  as  to  one  person  or  thing ;  and  im- 
porting the  plural  number  to  one  peraon  or  thing  as  well  as  to 
several  persons  or  things ;"  and  by  paragraph  29,  the  words 
"  Overseers  of  the  Poor  shall  apply  to  any  person  having 
charge  by  law  of  the  poor." 

Now,  by  the  several  statutes,  any  person  who  has  the  charge 
or  care  of  the  poor  in  a  town  or  parish,  is  an  "  Overseer  of  the 
Poor,"  and  as  such  he,  or  they  (if  more  than  one),  is,  or  are,  a 
"corporation,  liable  to  be  sued  on  any  contract  they  may  make 
in  their  public  capacity.  Mr.  Upton  was  by  law  an  overseer 
of  the  poor  for  the  town  of  Upper  Mills,  and,  consequently,  a  ., 
corporation  sole,  and  for  the  breach  of  any  contract  made  with 
liim  for  the  support  of  the  poor  of  the  town,  the  action  should 
have  lx5en  against  the  corporation,  and  not  against  the  town. 

In  Gardiner  v.  Matthew,^  the  only  question  was,  whether 
the  defendant,  as  a  public  officer,  was  pereonally  liable  for 
goods  supplied  on  his  order  for  the  use  of  the  poor.  At  that 
time  the  overseers  of  the  poor  were  not  a  corporation ;  and 
therefore  unless  the  defendant  was  pei-sonally  liable  for  the 
goods,  the  plaintiff  would  have  been  without  remedy ;  and, 
besides,  the  defendant  has  the  power  of  obtaining  the  funds 
required  for  the  support  of  the  poor,  it  being  imperative  on  the 
sessions  to  assess  for  the  necessary  amount.  See  also  Rex  v. 
Justices  of  ForA,"  as  to  the  duty  of  the  sessions  to  assess  for 
the  amount  estimated  by  the  overseers  of  the  poor.  Under  the 
present  law,  the  overseers  of  the  poor  have  the  same  powers  of 
estimating  the  amount  required  for  the  support  of  the  poor, 
and  obtaining  an  assessment  therefor,  that  the  overseers  had 
at  the  time  the  cases  of  Rex  v.  Justices  of  York  and  Gardiner 
V.  Matthew  were  decided. 

I  think  the  action  against  the  town  was  misconceived,  and 
that  a  nonsuit  should  be  entered. 

Weldon,  J.    I  concur. 

ijTierreOL  aChip.  M.  S.  71. 
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188-2. Wetmore,  J.     The  illegitimate  child,  substantially  the  found- 
Ross        ation  of  this  action,  was  born  11th  July,  1877.     Sonic  alleged 
AM)^    I1.E    agi.(3eij^^3jj|^  ^Y^il^jj  ii^Q  mother  of  the  child  with  a  Mr.  Upton, 

TiiK  Towx  OF  since  dead,  then  an  overseer  of  the  poor  for  the  town,  was  given 
in  evidence.  It  was  alleged  Mr.  Upton  told  her  to  go  home  and 
take  care  of  her  child,  and  he  would  see  she  got  her  pay.  The 
mother  applied  to  Mr.  Upton  as  ovei*seer;  he  was  shewn  to  be 
overseer  in  1877  and  1878.     Mr.  Upton  died  in  1880. 

Without  discussincT  whether  or  no  the  circumstances  of  this 
aise  are  such  as  to  establish  the  support  of  this  child  on  the 
town  supposing  the  action  wiu  properly  conceived,  the  deci- 
sion in  this  ^ase  must  be  under  the  Consol.  Statutes,  which 
came  into  operation  on  I8tli  May,  1877.  By  sec.  1,  cap.  101  of 
( 'onsol.  Statutes,  page  830,  ovei-seers  of  the  iX)or  in  each  parish 
are  constituted  a  body  corporate.  By  sec.  *>G  cap.  GO,  37  Vic. 
(Acts  J  874,  p.  IGO),  the  Act  to  incorporate  certain  districts  of 
the  Parish  of  St.  Stephen,  in  the  County  of  Charlotte,  to  be 
known  as  the  town  of  Upper  Mills,  the  council  are  authoiized 
to  appoint  certain  otHcers,  among  them  ovei'secrs  of  the  i)oor. 
By  sec.  20  of  Consol.  Statutes,  cap.  118,  overseei's  of  the  poor  shall 
apply  to  any  persons  having  charge  by  law  of  the  poor,  and  by 
sec.  32  "parish"  shall  include  any  city  or  town.  By  cap.  102, 
Coasol.  Statutes,  sec.  12,  p.  8.')1),  "in  parishes  and  towns  where 
there  are  no  ovei-seei^  of  the  poor,  ovei'seei's  of  the  poor  in  this 
chapter  shall  include  commissioners  of  any  almshouse  or  work- 
house, or  other  pei'sons  who  have  charge  of  the  care  of  the  poor.'* 

Under  any  circumstances  I  cannot  see  how  an  action  can  be 
sustained  against  the  town  of  Upper  Mills.  If  there  is  a  lia- 
bility upon  the  town  to  support  the  child  in  question,  it  cat* 
only  be  enforced  by  proceeding  against  the  overseer  of  tho 
poor,  or  against  the  description  of  persons  in  authority  as  mem- 
tioned  in  sec.  12,  cap.  102,  Consol.  Statutes. 

I  cannot  see  how  any  action  can  be  maintained  against  ''The 
Town  of  Upper  Mills" — co  nomitie — for  the  support  of  this 
child,  however  an  action  might  be  maintained  against  the  over- 
seer or  against  the  description  of  pei'sons  mentioned  in  sec.  13 
of  cap.  102,  for  such  support. 

in  pursuance  of  leave  reserved  1  think  a  nonsuit  must  ho 
entered  on  the  present  motion. 

Pa].mer  and  King,  JJ.,  took  no  part.  ^<ni9mt  ordered. 
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MAYOR,  ii:c.,  OF  ST.  JOHN,  App.,  and  PATCHELL,  Rksp.  1S82. 

Policemen — St,  John — Power  of  Common  Council  to  reduce  pay-  June, 

Jlont/ia  notice  required. 

Respondent  was  appointed  a  policeman  for  the  city  of  St.  John  under  tlie  Act 
19  Vic.  c.  52.  by  the  Act  the  number  of  the  iwlicemen  is  fixed  by  the  com- 
mon council,  but  the  selection  and  appointment  of  them  are  vested  in  the 
Cliief  of  Police,  under  whose  direction  and  contn»l  they  are,  and  who  has 
power  to  dismiss  or  suspend  them  from  employment,  if  he  thinks  them  negli- 
gent, or  otherwise  unfit  to  discharge  their  duties.  No  policeman  is  at  liberty 
to  resign  his  office  without  the  written  jiermission  of  the  Chief  of  Police, 
unless  he  gives  the  chief  a  month's  notice  in  writing  of  his  intention  to  resign. 
The  r>th  section  of  the  Act  declares  that  the  wages  and  pay  of  the  i)olicemen 
shal),  from  time  to  time,  be  determined  and  settled  by  the  common  council, 
and  shall  be  iiaid  monthly  by  order  of  the  common  council  upon  the  Cham- 
berlain, out  of  the  funds  in  his  hands  applicable  to  the  support  and  mainte- 
nance of  the  police  establishment. 

HM,  That  the  Act  imposed  on  the  cori)oration  of  St.  John  a  statutory  duty  to 
pay  the  policemen  tiieir  wages,  and  an  action  would  lie  for  the  recovery 
thereof. 

HM^  also,  by  Allek,  C.  J.,  and  Wkldon  and  Kinc:,  JJ.,  that,  although  the 
common  council  have  power  to  reduce  a  policeman's  wages,  yet  they  can  only 
do  80  on  giving  a  month's  notice. 

Utid,  by  Wetmors,  J.,  (Palmer,  J.,  being  also  rather  inclined  ia  the  same 
view),  that  when  a  policeman  is  ouco  appointed  at  a  certain  rate  of  wages, 
the  common  council  have  no  power  to  reduce  his  pay. 

This  was  an  appeal  from  the  County  Court  of  the  City  and 
County  of  St.  John. 

The  respondent,  a  policeman  in  the  City  of  St.  John,  brought 
this  action  to  recover  his  wages  as  such  policeman.  It  appeared 
from  the  return  of  proceedings  that  respondent  joined  the 
police  force  about  12th  of  August,  1875,  and  had  continued 
thereon  and  still  was  one  of  the  policemen.  He  was  employed 
hy  Mr.  Marshall,  the  Chief  of  Police  for  the  city,  at  the  rate  of 
$1.25  for  the  first  six  months  and  thereafter  at  .^1.50  per  day, 
vages  payable  monthly,  as  the  Act  provides.  In  May,  1870, 
*  resolution  was  passed  by  the  common  council  reducing  the 
I»y  of  city  officers,  among  them  the  city  police,  20  per  cent. 
This  resolution  was  not  communicated  to  the  respondent  until 
August,  1879,  when  he  called  on  the  Chamberlain  for  two 
Dwnths  pay  then  due,  and  was  paid  for  these  two  months  at 
the  reduced  rate ;  then  he  was  informed  of  the  resolution  in 
'tference  to  the  reduction  of  his  pay.  The  reduced  sum  was 
ften  paid  he  said,  under  protest ;  the  city  official  said  there 
^fts  no  protest.  A  question  arose  on  the  trial  as  to  his  pay  for 
some  twenty-one  days  during  which  he  was  unable  to  attend 
foihe  discharge  of  his  duties  as  policeman  from  illness,  caused 
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^^^*        by  exposure  while  tlischarging  his  duty  as  policeman.    The 

Mayor  of  loariie  J  Judge  in  the  Court  below  was  of  opinion  the  respondent 
^  v^^^  ^'^"^  entitled  to  his  wages  for  those  days.  The  Judge  was  of 
Patciiell.  opinion  the  respondent's  wages  could  not  be  reduced  except  on 
a  month's  notice,  and  that  he  was  entitled  to  recover  at  the  rate 
of  81.50  per  day  up  to  the  expiration  of  a  month  from  the  thoe 
he  received  notice  or  was  informed  the  common  council  had 
pa^^scd  the  resolution  reducing  the  policemen  s  pay.  The  ver- 
dict was  for  the  plaintiff  for  ?*U.50,  Ix^ing  for  twenty -one  days 
during  which  he  was  unable  to  do  duty,  at  the  i-atc  of  SI. 50, 
and  also  for  the  20  per  cent,  taken  from  his  pay  for  June,  July 
and  August,  1871).  827.00,  making  together  ?58.50.  On  the 
trial  leave  was  reserved  for  the  defendants  to  move  to  enter  a 
nonsuit  and  for  the  plaintifi*  to  move  to  increase  the  veixlict  to 
.S127.50,  being  the  amount  of  wages  up  to  bringing  the. action, 
at  J-^1.50  per  day,  the  plaintiff  claiming  the  common  council 
could  not  reduce  his  wages  by  any  resolution,  and  that  he  was  \ 
entitled  to  the  SL.^O,  and  despite  the  resolution  whether  he 
was  notified  of  it  or  not.  Both  these  motions  were  heard 
before  the  County  Court  Judge  and  neither  of  them  sustained, 
he  holding  the  verdict  at  the  sum  mentioned  above.  The 
defendants  thereupon  appealed. 

February   10,  1882.     2\tck,  Q,  C,  in  suppoit  of  the  appenl* 
contended   that  no  contract  existed  between  the  City  of  Ht^ 
John  and   the   policemen  employed  there.     Under   19th  Vicr- 
c.  52,  the  policemen  are  not  subject  to  the  common  council    « 
they  are  completely  under  the  authority  of  the  Chief  of  Polic^- 
The  fact  that  the  common  council  fix  their  salary  does  ncr*^ 
create  any  privity  of  contract  between  them  and  policenie^^ 
upon  which  an  action  would  lie.     The  Chief  of  Police  alom^ 
can  employ,  and   that    power  comes   from  the  Governmen.^- 
[Pa\LMKU,  J.     If  Statutes  declare  that  the  common  council  mus»* 
pay  the  policemen,  does  that  not  make  a  statutory  liability  upcf i* 
which  they  can  be  sued  ?]     No  such  liability  is  hero  createJ- 
They  are  not  employed  by  the  council.     Their  only  remedy 
was  an  application  to  this  Court  for  a  mandamus  to  compel  tb^ 
common  council  to  pay.     Again,  the  hiring  is  by  the  day,  to  be 
paid  monthly,  and  this  does  not  entitle  them  to  a  montb^/ 
notice.    This  applies  equally  to  the  question  of  sickness.    The 
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respondent  being  employed  by  the  day  and  not  having  worked 
while  sick,  could  not  as  by  right  claim  his  pay  for  those  days. 
And  in  his  application  for  the  twenty  days  pay,  he  did  so  as  if 
applying  for  a  special  favor. 

The  fact  that  Patchell  accepted  the  reduced  pay  for  the 
months  of  June  and  July  estops  him  from  an  action  for  the 
difference.  Even  if  accepted  under  protest,  which  the  Cham- 
berlain denies,  it  docs  not  help  him. 

The  relation  between  the  parties  is  statutory,  and  the  ordi- 
nary law  applicable  to  master  and  servant  does  not  apply. 

BavkeVy  Q.  C,  contra.     In  construing  the  Act  19  Vic.  c.  52, 
the  character  of  the  system  being  established  must  be  kept  in 
mind.     The  Chief  of  Police,  who  is  appointed  by  the  Govern- 
ment, can  alone  appoint  men  to  the  police  force,  and  can  dis- 
miss only  for  cause.     The  salary  is  fixed  from  time  to  time  by 
the  common  council.     Once  appointed,  he  cannot  leave   the 
force  without  a  month *s  notice  except  by  being  liable  to  lose 
his  pay  or  be  subject  to  a  penalty.     Quoad  the   policeman 
appointed  and  salary  fixed,  no  reduction  can  be  made.     The 
council  fix  the  pay  when  the  men  go  on  the  force ;  they  can 
neither  alter  the  amount  afterwards  nor  dismiss  them.     A  dif- 
ferent salary  may  be  fixed  for  new  men,  when  there  are  further 
appointments,  or  a  vacancy  by  death  or  dismissal.     It  is  not 
to  appointment  during  pleasure :  Joplin  v.  Davidson,^ 

It  surely  would  not  be  contended  that  a  policeman  could 
have  his  salary  reduced  to  a  nominal  amount  and  yet  be  obliged 
to  give  a  month's  notice,  and  that  no  notice  of  the  reduction 
would  be  necessary  from  the  council. 

In  case  of  sickness  the  Chief  of  Police  might  dismiss  the 
policeman  and  assign  as  cause  inability  to  discharge  his  duty. 
But  if  he  is  continued  in  his  office  after  his  recovery  the  con- 
t^t  is  continued.     The  fact  that  the  chief  did  not  require  any 
'^ces  of  him  does  not  lessen  the  policeman's  right  of  pay. 
Part  payment,  although  accepted  and  a  receipt  signed  for 
'   ^e  amount  named  therein,  could  not  be  construed  into  full 
payment  unless  it  was  accepted  in  full  satisfaction,  which  was 
^t  done  in  this  case. 
[      Tu4Jc,  Q.  C,  in  reply.  Cur.  adv.  wit 

The  following  judgments  were  now  delivered : 

iBert  80a 


1882. 


Mayor  op 
St.  John 

V. 

Patcuell. 
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1882.  Allen,  C  J.    The  respondent  was  appointed  a  policeman 


Mayor  of    under  the  Act  19  Vic.  chap.  52.     By  this  Act  the  number  of  the 
•  oHN     policemen  is  fixed  by  the  common  council,  but  the  selection 


r. 


Patchell.  and  appointment  of  them  are  vested  in  the  Chief  of  Police,  under 
whose  direction  and  control  they  are,  and  who  has  power  to 
dismiss  or  suspend  them  from  employment,  if  he  thinks  them 
negligent  or  otherwise  unfit  to  discharge  their  duties.  Xo 
policeman  is  at  liberty  to  resign  his  office  without  the  written 
permission  of  the  C.'hief  of  Police,  unless  he  gives  the  chief  a 
month  s  notice  in  writing::  of  his  intention  to  resi<(n. 

The  5th  secti(m  of  the  Act  declares  that  the  wages  and  pay 
of  the  policemen  shall,  from  time  to  time,  be  determined  and 
settled  by  the  common  council,  and  shall  be  paid  monthly  by 
order  of  the  connnon  council  upon  the  chamberlain,  out  of  the 
funds  in  his  hands  applicable  to  the  support  and  maintonance 
of  the  police  establishment. 

The  first  (jucstion  to  bo  determined  is,  whether  a  policeman 
can  maintain  an  action  against  the  corporation  for  liis  wages  ? 

There  is  no  express  contract  between  the  policeman  and  the 
corporation,  unless  the  Chief  of  Police,  in  engaging  a  police- 
man, can  be  considered  as  the  agent  of  the  coi-poration,  which, 
I  think,  he  cannot.  The  relation  of  master  and  servant  did 
not  exist  between  the  plaintiff  and  the  corporation.  They  had 
no  control  over  his  actions,  nor  any  power  to  regulate  his  duties, 
or  to  terminate  his  employment ;  he  was  not  bound  to  them  in 
any  way;  but  was  responsible  only  to  the  Chief  of  Police. 
Then,  if  he  can  maintain  an  action  against  the  corporation,  it 
must  be  by  force  of  the  statute  under  which  he  was  appointed, 
which  declares  that  the  wages  and  pay  of  the  Policemen  "  shall 
be  paid  monthly,  by  order  of  the  common  council  upon  the 
chamberlain,  out  of  the  funds  in  his  hands  applicable  to  the 
support  and  maintenance  of  the  police  establishment." 

The  plaintiil*  is  clearly  entitled  to  be  paid  out  of  funds  under 
the  control  of  the  corporation  :  they  are,  in  fact,  to  pay ;  and 
it  seems  to  me  the  Act  imposes  on  them  the  obligation  of  pay- 
ing. In  Com.  Dig.,  "Action  uj>on  Statute''  (A  2.)  it  is  saiJ 
that  "  in  all  cases  where  a  man  has  an  advantage  given  to  him 
by  force  of  an  Act  of  Parliament,  he  shall  have  a  remedy  for 
it  by  common  law ;"  referring  to  a  dictum  of  Lord  Holt,  in  ft^ 
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anonymous  case,'G  Mod.  27.     The  law  is  laid  down  in  the  same 1^2. 

way  in  Com.  Dig.  "  Debt  "  (A  9.) ;  and  is  also  fully  recognized     Mayor  of 
in  Hopkins  v.  Mayor  of  Stransea;^  Reg,  v.  Hull  cf-  Sclhy  Ry,     '  ^'  J.^"*'^ 
Co.  r  Ff>iyiuion  v.  MuWhcad,^  Patthell. 

With  regard  to  the  reduction  of  wages,  the  plaintiff  was 
clearly  not  bound  by  the  order  of  the  common  council  in  refer- 
ence to  that,  till  he  had  notice  of  it.  I  think  the  hiring  of  a 
policeman  under  the  Act  might  be  considered  a  monthly  hiring ; 
and  that  the  common  council  would  have  no  right  to  reduce 
the  wages  at  which  a  man  agreed  to  enter  the  poUce  service, 
without  giving  him  a  month's  notice.  He  cannot  leave  (or,  to 
express  it  more  properly,  he  would  forfeit  his  wages,  or  subject 
himself  to  a  penalty  if  he  did),  without  giving  a  month's  notice  • 
and,  I  think,  the  fair  construction  of  the  Act  is,  that  the  com- 
mon council  cannot  alter  his  engagement  without  giving  him  a 
month's  notice.  I  cannot  agree  that  they  have  no  power  to 
reduce  his  wages.  If  he  is  not  satisfied  to  continue  on  the 
service  at  a  reduced  rate,  ho  can  give  a  month's  notice  and 
leave.  Having  received  notice  in  August  of  the  resolution  re- 
ducing the  pay,  and  having  continued  in  the  service  after  that,  I 
think  it  must  be  presumed  that  he  assented  to  continue  at  the 
redaced  wages,  and  therefore  that  he  has  no  claim  to  move  to 
increase  the  verdict. 

On  the  other  point — the  right  to  deduct  the  respondent's 
wages  while  he  was  sick — I  think  the  decision  of  the  County 
Court  was  right,  and  that  there  was  no  suspension  of  the 
wages  in  consequence  of  the  temporary  illness  of  the  respon- 
dent, and  his  inability  to  do  his  work.     Cuckson  v.  SfonrM/ 

I  think  the  appeal  should  be  dismissed. 

Weldon,  J.,  concurred. 

Wetmork,  J.     The  respondent,  a  policeman  in  the  City  of  St. 
John  brought  this  action  to  recover  his  wages  as  such  police- 
man.    It  appears  from  the  return  of  proceedings  that  resj^ond- 
cnt  joined  the  police  force  alx)ut  12th  August,  187-),  and  has 
continued  thereon,  and  still  is  one  of  the  policemen.     He  was 
■    employed  by  Mr.  Marshall,  the  Chief  of  Police  for  the  city,  at 
;  ^e  rate  of  $1.25  for  the  fii-st  six  months,  and  thereafter  at 
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SI. 50  per  day;  wages  payable  monthly  as  the  Act  provides.  In 
May,  1870,  a  resolution  was  passed  by  the  Common  Council 
reducing  the  pay  of  city  officers,  among  them  the  police,  20  per 
cent.  This  resolution  was  not  communicated  to  the  respondent 
until  August,  1879,  when  he  culled  on  the  Chamberlain  for  two 
months  pay  then  due,  and  was  paid  for  these  two  months  at 
the  reduced  rate ;  then  he  was  informed  of  the  resolution  in 
reference  to  the  reduction  of  his  pay.  The  reduced  sum  was 
then  paid  under  protest;  the  city  official  says  there  was  no  pro- 
test. A  question  arose  on  the  tiial  as  to  his  pay  for  some 
twenty-one  days,  during  which  he  was  unable  to  attend  to  the 
discharge  of  his  duties  as  policeman  from  illness,  caused  by 
exposure  while  discharging  his  duty  as  policeman.  The  learned 
Judge  in  the  Court  below  was  of  opinion  the  respondent  was 
entitled  to  his  wages  for  these  days,  and  I  agree  in  this  opinion. 
The  Judge  was  of  opinion  the  respondent's  wages  could  not  be 
reduced  except  on  a  month's  notice,  and  that  he  was  entitled 
to  recover  at  the  rate  of  81.50  per  day,  up  to  the  expiration  of 
a  month  from  the  time  he  received  notice  or  was  informed  the 
common  council  had  passed  the  resolution  reducing  the  police- 
men's pay.  The  verdict  was  for  the  plaintiff  for  831.50,  being 
twenty-one  days  during  which  he  was  unable  to  do  duty,  at 
the  rate  of  $1.50,  and  also  for  the  20  per  cent,  taken  from  his 
pay  for  June,  July,  and  August,  1879,  827.00,  making  together 
$58.50.  On  the  trial  leave  was  reserved  for  the  defendants  to 
enter  a  nonsuit,  and  for  the  plaintiff  to  move  to  increase  the 
verdict  to  $127.50,  being  the  amount  of  wages  up  to  bringing 
the  action,  at  $1.50  per  day,  the  plaintiff  claiming  the  com- 
mon council  could  not  reduce  his  wages  by  any  resolution,  and 
that  he  was  entitled  to  the  $1.50,  and  despite  the  resolution 
whether  he  was  notified  of  it  or  no.  Both  these  motions  were 
heard  before  the  County  Court  Judge  and  neither  of  them 
sustained,  he  holding  the  verdict  at  the  sum  mentioned  above. 
The  defendants  have  appealed.  The  plaintiff  resists  the  appeal, 
and  the  matter  comes  up  on  the  defendants'  appeal,  and  not  on 
any  appeal  of  the  plaintiff. 

The  judgment  of  the  learned  County  Court  Judge  I  think 
must  be  sustained  as  far  it  goes,  but  I  think  he  should  have 
extended  the  plaintiff's  right  to  recover  the  full  sum  of  $127.50, 
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being  wages  at  the  rate  of  $1.50  for  the  whole  period,  notwith- 
Btanding  the  resolution  and  the  plaintiflTs  knowledge  of  it. 
Sec.  2,  cap.  52  of  19  Vic.  (Acts  1856,  p.  137),  an  Act  relating  to 
the  police  of  the  City  of  Saint  John,  authorized  the  Chief  of 
Police  from  time  to  time  to  appoint  such  a  number  of  men  as 
the  common  council  may  designate  to  be  a  police  force  for  the 
city.  The  plaintiff  was  appointed  by  the  Chief  of  Police  under 
this  section:  the  terms  of  hiring — $1.25  for  the  first  six  months 
and  thereafter  $1.50 — were  agreed  upon  between  the  Chief  of 
Police  and  the  plaintiff,  and  were  submitted  to  and  approved 
by  the  common  council,  and  the  plaintiff  continued  from  Aug. 
1875  in  defendants'  employ  without  any  alteration  in  his  agree- 
ment, except  so  far  as  the  resolution  reducing  the  pay  may 
have  affected  it.  He  says  he  never  assented  to  any  change  in 
the  terms  of  his  contract.  No  doubt  the  defendants  did  pass  a 
resolution  by  which  the  plaintiff's  pay  was  to  be  reduced  from 
a  certain  time  therein  named,  and  in  August  1879,  the  plaintiff 
had  notice  of  such  resolution ;  the  city  officials  having  reduced 
his  pay  and  only  paying  him  according  to  the  reduced  provisions. 
By  sec.  3  of  19  Vic.  cap.  52,  the  Chief  of  Police  may,  subject 
to  approval  by  the  common  council,  establish  regulations  for  the 
force.  "  And  the  chief  may  at  any  time  dismiss  or  suspend 
from  his  employment  any  man  belonging  to  the  police  force 
whom  he  shall  think  remiss  or  negligent  in  the  discharge  of 
his  duty,  or  otherwise  unlit  for  the  same ;  and  when  any  man 
shall  be  so  dismissed  or  cease  to  belong  to  the  police  force,  all 
powers  and  privileges  vested  in  him  as  a  constable  of  the  said 
force  or  otherwise  by  virtue  of  this  Act  shall  immediately  cease 
and  determine."  It  is  worthy  of  observation  that  it  is  only 
when  he  is  so  dismissed  that  his  very  ample  and  extensive 
power  and  his  privileges  cease.  In  other  words  he  is  a  police- 
man, vested  with  all  the  powers  of  a  policeman  and  surrounded 
with  all  the  privileges  of  a  policeman  until  he  is  dismissed  or 
suspended  by  the  Chief  of  Police  as  provided  by  section  3. 
The  Chief  of  Police  alone  has  control  in  the  matter.  By  sec. 
2  the  Chief  of  Police  is  to  appoint  such  a  number  of  policemen 
as  the  common  council  designate.  By  sec.  5  the  wages  and 
pay  of  the  chief  and  policemen  shall  from  time  to  time  be  de- 
termined and  settled  by  the  common  council,  and  all  the  said 
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J^-- salaries,  wages  and  pay,  and  the  other  expenses  attending  iLe, 

Mayor  of    police  esiablisliment,  shall  be  paiil  monthly  by  oixicr  of  the 
*  '^'  '^^"^     common  council  upon  the  (Immberlain  out  of  the  funds  in  his 
r.vTcuKLL.    hands  applicable  to  the  suppoi-t  and  maintenance  of  the  police 
astablishment.     When  the  common  council  designate  the  num- 
ber of  policemen  to  be  apj)ointed  and  the  council  fix  the  tbJU^ 
of   wages,   and   the   chief   appoints   with   the   assent   of  tht^ 
appointee,  the  contract  is  complete  according  to  and  upon  thc^ 
terms  of  the  Act.     The  policemen  are  sworn  in  under  sec.  2    - 
and  l)ect)me  vested  with  all  powers  and  privileges  given  by  the=== 
several  Acts  of  Assembly  relating  to  the  iK)lice  force.     The== 
policemen  are  entirely  under  the  conti'ol  of  the  chief  and  tlu 
common  council  have  nothing  more  to  do  with  them  in  anj 
way  excc))t  to  pay  their  wages.     Whatever  powers  are  given^ 
to  the  Chief  of  Police,  whether  as  to  dismissing  or  suspendings 
any  policeman,  of  course  he  can  properly  exercise  and  he  seema^ 
to  have  ample  power  to  preserve  the  efficiency  of  the  force  ^ 
Thus  far  as  to  the  compulsory  power  that  can  be  exerciseil- 
against  the  2)oliceman  without  his  assent. 

By  sec.  4  no  policeman  or  constable  belonging  to  the  police 
force  shall  be  at  liberty  to  resign  his  office,  or  withdraw  him- 
self from  the  duties  thereof,  unless  expressly  allowed  to  do  so 
in  writing  fiom  the  chief,  or  unless  he  shall  give  to  the  chief 
one  calendar  month's  notice  in  writing  of  such  his  intention  ; 
and  every  policeman  and  constable  who  shall  so  resign  or  ^4th- 
tlraw  himself  without  such  leave  or  notice  shall  be  liable  ta 
forfeit  all  arrears  of  pay  then  due  to  him,  or  to  a  penalty  of 
not  more  than  Jt.").  Now,  if  it  was  the  intention  of  the  Lejris- 
lature  that  the  common  council  or  the  Chief  of  Police  should 
have  any  other  way  of  determining  the  contract,  why  was  sudi 
other  way  not  provided  in  the  Acts. 

The  5th  section,  no  doubt,  provides  that  the  common  council 
shall  from  time  to  time  dctenuine  the  pay  of  policemen.  I 
understand  this  to  mean  that  the  common  council  fix  the  i-atc  of 
wages  the  Chief  of  Police  may  undertake  on  behalf  of  the  cor- 
poration to  give,  and  he  must  regulate  the  hiring  by  the  rate 
so  fixed  ;  or  it  may  be  the  chief  fii^t  appoints  and  the  commoD 
council  then  fix  the  rate ;  in  either  case  the  contract  of  hiriog 
and  compensation  l>ecomes  fixed  and  determined  and  cannot 
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be  altered  without  the  consent  of  both  pai-ties.  The  compen- 
sation when  once  fixed  must  remain  so.  Whatever  alteration 
in  the  amount  of  pay  may  be  determined  upon  in  the  engage- 
ment of  any  other  men,  or  in  any  employment  or  hiring  to  be 
made,  when  the  employment  is  made  and  the  rate  of  wages 
thereby  fixed  they  cannot  be  altered  without  the  consent  of 
both  parties. 

The  liability  of  the  defendants  to  be  sued  seems  to  me  plain 
enough.     The  Chief  of  Police,  in  the  employment  of  the  men, 
iiacrely  acts  as  agent  for  the  defendants,  he  has  nothing  to  do 
^with  paying  them.     Sec.  5  enacts  that  wages,  fcc,  shall  be  paid 
ixionthly  by  order  upon  the  Chamberlain  out  of  funds  in  his 
liands  applicable  to  the  support  and  maintenance  of  the  police 
establishment,  and   there   is   no  suggestion  of  want  of   such 
funds.    I  know  of  no  other  way  the  defendants  can  pay  any 
money  except  it  is  by  order  on  their  Chamlxjrlain.     The  de- 
fendants  have   assumed  the  responsibility  of  employing  the 
men  and  have  fixed  the  rate  of  wages,  the  services  have  been 
[    pcrfonned  by  the  plaintiff,  and  I  think  he  can  require  payment 
from  them  by  this  action :  King  v.  Kingston  et  aU     "  Though 
the  act  says  all  moneys  paid,  expended  by  or  recovered  against 
the  commissioners  or  their  treasurer,  or  by  means  of  any  action, 
prosecution,  tc,  shall  be  defrayed  out  of  the  money  in  the 
hands  of  the  treasurer,  it  does  not  extend  to  discharge  the 
commissiouei*s  from  personal  responsibility  in  the  fii*st  instance 
for  the  costs  of  an  appeal  to  be  paid  by  them  l^owever  they 
JWiy  afterwards  recoup  themselves  out  of   the  fund  in   the 
treasurer's  hands."     My  opinion  is  the  plaintiff  was  entitled  to 
have  had  his  verdict  entered  for  the  8127.50.     Leave  w^as 
J^rved  for  application  by  the  plaintiff  to  the  Judge  at  Cham- 
hers  to  increase  the  verdict  beyond  the  sum  found  on  the  trial, 
that  is,  to  the  full  amount  of  the  claim  of  SI  29. 50.     Leave  was 
*lfio  reserved  for  application  to  set  the  plaintiffs  verdict  aside 
^d  enter  a  nonsuit.     Both  parties  applied  upon  the  points 
'^rved.     The  plaintiff's  application  to  increase  the  verdict 
Was  opposed  by  the  defendants  and  the  application  was  refused. 
^  the  plaintiff  was  dissatisfied  with  the  decision  of  the  Judge 
^  his  application,  he  should  have  appealed.    Not  having 
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appealed,  he  has  so  far  acquiesced  that  the  judgment  of  ibe 
County  Court  Judge  on  this  point  must  stand.  The  plaintiff 
opposed  the  defendants'  application  successfully  and  the  de- 
fendants have  appealed,  and  it  is  only  the  defendants*  appeal 
that  is  now  before  the  Court.  Sec.  51  of  cap.  51  Consol  Stat 
is — In  case  any  party  in  a  cause  in  any  of  the  said  Courts  is  dis- 
satisfied with  the  decision  of  the  Judge  upon  any  point  of  law 
or  with  the  charge  to  the  jury,  or  with  the  decision  upon 
motion  for  nonsuit  or  new  trial,  or  in  aiTCst  of  j\idgment,  or  fw 
jurlgment  Tton  obstante  vo^didOy  he  may  appeal  to  the  Supreme 
Court.  The  defendants  are  not  dissatisfied  with  the  judgment 
on  the  plaintiff's  application  to  increase  the  verdict  and  there- 
fore do  not  appeal. 

The  plaintiff  has  not  signified  any  dissatisfaction  in  such 
a  way  that  this  Court  can  take  notice  of  it  by  appealing. 

The  only  appeal  is  the  defendants',  and  it  is  all  this  Court 
can  deal  with.  In  the  absence  of  an  appeal  by  plaintiff,  and 
there  not  being  any  understanding  or  order  in  the  Court  below 
that  both  matters  could  be  heard  on  the  defendant's  appeal, 
if  my  view  is  cori-ect  that  the  plaintiff  was  entitled  to  have 
his  verdict  increased  to  8127.50, 1  do  not  think  this  Court  can 
now  help  him  by  reason  of  his  not  having  appealed  against  the 
decision  against  him.     Watt  v.  S.  W.  Booni  Co,^ 

This  appeal  should  I  think  be  dismissed  with  costs. 

Palmer,  J.,  agreed  with  the  result,  but  stated  that  he  bail 
not  had  time  to  consider  the  matter,  but  was  rather  of  opinion 
that  the  common  council  could  not  reduce  the  pay. 

King,  J.  There  are  two  questions.  The  first  is  whetlier 
the  common  council  have  power  to  reduce  the  wages  of  police- 
men already  serving  on  the  force  under  a  rate  of  wages  deter- 
mined upon  by  the  council  at  the  time  of  their  appointmeDi 
The  Act  says  that  "  the  wages  and  pay  of  the  chief  and  poliee* 
men  shall  from  time  to  time  be  determined  and  settled  by  the 
common  council."  The  learned  counsel  for  the  respondent  says 
that  this  means  "  from  time  to  time  "  as  fresh  appointments 
are  made.  I  do  not  think  so.  On  the  face  of  it  the  power  is 
one  to  be  exercised  at  any  time,  and  unless  the  context,  or  the 
subject  matter,  or  some  principle  of  law  restrains  i1 


13P.  ftaOM. 


TRINITY  TERM,  XLV.  VICTORIA. 


183 


I 
c 

[ 
\ 

I 


it  may  be  exercised  whenever  the  common  council  think  it 
expedient  to  do  so.  It  seems  to  me,  however,  that  the  context 
shows  that  the  power  is  not  to  be  limited  to  the  case  of  fi-esh 
appointments ;  for  while  the  salary  of  the  Police  Magistrate 
aod  his  clerk  are  to  be  "  determined "  by  the  Governor  in 
Council,  the  wages  and  pay  of  the  Chief  of  police  and  the 
policemen  are  to  be  "  determined  from  time  to  time  "  by  the 
common  council.  A  diflference  of  meaning  must  be  intended 
by  this  difference  of  language  in  the  same  section.  Now  the 
words  in  which  power  is  given  to  the  Governor  in  Council  to 
determine  the  salary  of  the  police  magistrate  and  his  clerk  are 
ample  enough  to  cover  such  an  exercise  of  power  as  that  to 
which  it  is  sought  in  this  case  to  limit  the  power  of  the  com- 
mon council,  that  is  to  say  the  determination  of  the  salary  upon 
each  fresh  appointment.  On  each  such  appointment  of  a  police 
magistrate  or  his  clerk  the  Governor  in  Council  may  determine 
bis  salary,  but  once  having  done  so  the  power  cannot  be  exer- 
eiaed  again  in  respect  of  such  magistrate  or  clerk.  And  this 
being  so,  something  more  must  be  intended  when  the  common 
eouncil  are  empowered,  not  simply  to  determine  the  wages  and 
pay  of  the  chief  and  the  policemen,  but  to  determine  such  wages 
*'from  time  to  time."  To  my  mind  it  clearly  means  that  persons 
appointed  as  Chief  of  Police  and  as  policemen  may  have  their 
wages  determined  not  only  on  their  appointment,  but  as  often 
afterwards  as  the  common  council  may  think  it  right  to  do  so. 
It  was  contended  that  unless  the  power  is  limited,,  the  common 
council  might  force  the  resignation  of  particular  persons  by  re- 
ducing their  wages,  afterwards  raising  the  rate  of  wages  on  the 
appointment  of  a  more  favored  individual.  It  is  however  to 
be  assumed  that  the  council  would  act  fairly  and  not  from  any 
improper  motive.  Besides  the  power  is  given  with  a  view  to 
its  fair  exercise  in  the  public  interest  and  in  advancement  of 
the  purposes  of  the  Act,  and  if  it  were  sought  to  be  exercised 
for  any  indirect  purpose,  as  for  instance  to  compass  ends  not 
directly  within  their  control,  I  am  inclined  to  think  that  a 
remedy  could  be  found  for  such  a  misuse  of  power.  But  apart 
from  this  the  argument  is  the  suggestion  of  a  bare  passibility, 
and  statutes  are  to  be  construed  with  reference  to  what  usually 
occurs,  and  not  by  exceptional  circumstances.    Ad  ea  qiuie  fre- 
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1^2.        quentlus  acciduntjura  adaptaiitnr.    As  to  the  nature  of  the 
Mayor  of    policeman  s  engagement,  (about  which  there  was  some  argu-    \ 
.  T.  ^oiiK     jjjpQ^^  ^]^Q  Chief  of  Police  is  only  authorized  to  engage  or  appoint 
Patchell.    men  in  accordance  with  tho  terms  of  the  Act,  and  one  of  these    1 
terms  is  that  the  wages  and  pay  may  be  detcnnine<l  by  the    ' 
common  council  from  time  to  time.     The  Chief  of  Police  has 
no  power  to  appoint  men  for  life  or  for  any  certain  period  at  a 
fixed  rate  of  wa^fcs. 

The  next  (question  is  whether  the  policeman  is  entitled  to 
notice  in  case  of  a  reduction  of  wages.  I  think  that  he  is,  and 
I  come  to  this  conclusion,  not  upon  the  ground  of  contract,  but 
on  this,  that  in  my  opinion  the  power  given  by  the  Act  to  de- 
termine the  wages  from  time  to  time  is  of  the  nature  of  a  power 
to  make  bye-laws,  and  like  such  latter  power  is  to  be  exercised 
reasonably.  Then  as  wages  are  to  be  paid  monthly  and  a 
policeman  is  not  allowed  to  resign  without  giving  a  montira 
notice,  on  pain  of  twenty  dollars  penalty  or  forfeiting  all  his 
wages  in  arrears,  I  think  that  the  common  council  arc  not  to 
exercise  their  power  of  reducing  wages  in  such  a  way  as  that 
the  policeman  shall  not  be  free  in  his  choice,  but  shall  either 
have  to  stay  on  for  a  month  at  the  reduced  wages,  or  by  resign- 
ing subject  himself  to  a  penalty  or  the  forfeiture  of  wages 
already  earned.  For  this  reason  I  think  that  the  policeman  is  j 
entitled  to  a  month's  notice.  This  seems  to  me  a  proper  liinita-  ] 
tion  imposed  by  a  principle  of  law  upon  the  generality  of  the 
power  conferred  on  the  common  council. 

Appeal  dismissed  vHth  costs^ 
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BARRY,  Assic^xEE,  v,  LOGAN,  et  al.  1882. 

mit  Act  of  187o^.Sec,  130— mil  of  Sale— Whether  v<niJ  under.        •^'"'«- 

er  that  a  bill  of  sale  of  a  trader's  goods  shall  1>c  lield  to  be  void  under 
ion  130  of  the  Insolvent  Act  of  ISTi"),  it  must  be  sliewn  that  the  debtor 
ing  it  was  at  the  time  unable  to  meet  his  engagements,  and  it  is  not 
igh  that  he  was  in  the  habit  of  renewing  his  promissory  notes  as  they 
dne. 

is  was  an  action  for  tlie  recovery  of  the  value  of  goods 
by  the  defendants  under  a  bill  of  sale  from  the  plaintiff, 
ilso  for  damages  for  the  detention  of  the  goods  and  the 
}  of  one  Michael  Moran,  an  insolvent. 
the  trial  before  Allen,  C.  J.,  at  the  York  Sittings  in  June, 
it  appeared  that  Michael  Moran  then  doing  business  in 
jricton,  had  on  the  1st  February,  1877,  given  a  bill  of  sale 
e  defendants.  At  the  time  this  bill  of  sale  was  given 
was  a  balance  due  the  defendants  from  Moran,  besides 
al  unmatured  notes  in  the  bank,  the  proceeds  of  which 
)een  credited  to  him.  He  had  also  given  notes  to  other 
38  for  sums  of  $645.22,  $189,  and  $500,  the  whole  amount-  . 
>  about  $1400,  and  they  were  about  maturing.  Moran 
ed  to  the  defendants  to  assist  him  to  retire  the  last  men- 
1  notes,  and  offei*ed  them  the  bill  of  sale  of  his  stock  of 
landise,  &c.,  in  his  shop  and  what  he  might  bring  into  it. 
3ill  of  sale  was  given,  and  the  defendants  retired  the  notes 
ley  became  due.  The  defendants  continued  to  supply 
n  with  other  goods,  taking  hLs  notes  and  discounting 
.  As  they  became  due  he  made  payments  thereon,  and 
renewals  for  part,  as  had  been  done  previous  to  the  giving 
e  bill  of  sale.  The  dealings  of  the  defendants  and  Moran 
not  altered  by  the  bill  of  sale,  excepting  that  they  advanced 
im,  and  assisted  him  in  retiring  the  notes,  which  thej^ 
Ki  to  do  as  part  consideration  for  which  the  bill  of  sale  was 
I.  The  defendants  hearing  that  Moran  was  not  making 
'actory  payments,  closed  up  his  shop  on  the  24th  Sept.  1877, 
took  possession  of  the  property.  On  the  3rd  Oct.  1877,  a 
of  attachment  in  insolvency  issued  against  Moran,  and 
tiff  w&s  appointed  assignee  by  the  creditors.  The  balance 
lat  he  owed  the  defendants  and  what  they  were  liable  to 
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1882.        pay  for  him  amounted  to  84000.    The  sale  of  the  goods  realized 

Barrt       about  $1590. 

jj^j^^  At  the  trial  verdict  was  found  for  the  plaintiff  for  value  rf 

goods  $1599.62 ;  for  damages  for  detention  of  goods  S200;  for 
detention  of  books  8175,  and  money  collected  827. 

April  20th,  1882.  Wetniore,  Q,  C ,  moved  to  set  aside  the 
verdict,  and  for  a  new  trial.  It  was  misdirection  on  the  part 
of  the  learned  Judge  in  directing  the  jury  that  if  Moitm  was 
unable  to  meet  his  liabilities  on  the  IstFebruar}'  1877,  and  the 
defendants  ought  to  have  been  aware  of  it,  the  plaintiff  was 
entitled  to  recover ;  and  that  if  a  person  fails  to  meet  his  notes 
except  by  renewals  and  continues  this  for  a  long  space  of  time, 
he  is  unable  to  meet  his  liabilities.  There  was  no  evidence 
that  Moran  was  unable  to  meet  hLs  liabilities.  That  he  met 
them  by  renewals  is  a  matter  of  indifference.  It  was  a  uauil 
custom,  and  the  party  doing  so  might  reasonably  have  ample 
means  to  pay  off  all  indebtedness. 

The  learned  Judge  was  also  wrong  in  telling  the  jury  that  if 
Momn  at  the  time  ho  made  the  bill  of  sale  contemplated  insol- 
vency, that  is  if  he  believed  his  affairs  were  in  such  a  position 
that  he  could  not  work  through,  and  that  the  bill  of  sale  would 
produce  insolvency,  the  plaintiff  would  be  entitled  to  recover. 
The  mere  giving  of  the  bill  of  sale  was  no  evidence  of  contem- 
plated insolvency,  and  the  onas  of  showing  such  contemplatioa 
would  lie  upon  the  plaintiff,  in  which  he  entirely  failed.  Am 
to  what  contemplation  of  going  into  insolvency  means,  see 
Marsh  v.  Siveeny,^ 

That  verdict  was  against  law  and  evidence  is  clear  from  the 
fact  that  it  was  not  shewn  that  the  contract  with  the  defend- 
ants was  made  in  contemplation  of  insolvency ;  or  that  Moran 
was  unable  to  meet  his  liabilities  when  it  was  given ;  or  that 
the  defendants  knew  or  had  a  probable  cause  to  know  that 
Moran  was  unable  to  meet  his  liabilities,  or  contemplated  insol- 
vency. 

There  was  nothing  in  the  Insolvent  Act  of  1875  or  Amend* 
ing  Acts  to  invalidate  the  contract.  It  did  not  ccme  under  the 
latter  part  of  section  130,  under  which  only  it  could  possibly 
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eome.    Skinner  v.  McLeod.^    Besides,  a  substantial  part  of  the        ^8^- 
contract  was  for  future  advances.     It  was  the  intention  of  the      Babrt 
Act  to  put  a  different  construction  on  a  conveyance,  from  that      loSak. 
on  a  contract. 

He  cited : — Exparte  Beed;^  Royal  Canadian  Bank  v.  Kei^;^ 
Wkittvell  v.  Thompson;*^  Hunt  v.  Mortimer;^  In  I'c  Colemere;^ 
Risk  v.  Sleeinan;''  Mercery.  Peterson;*^  Hutton  v.  CruttwelL^ 

As  to  excessive  damages  for  detention  of  goods,  see  Mayne 
on  Damages,  p.  217. 

Geo.  F.  Gregory,  contra.  The  verdict  was  found  expressly 
upon  section  190  of  the  Insolvent  Act. 

When  the  statute  states  what  will  be  the  result  in  a  certain 
emit,  it  takes  it  out  of  the  province  of  the  jury.  While  I 
admit  that  the  authorities  referring  to  future  advances  are 
conflicting,  they  are  based  upon  the  English  Insolvent  Act,  and 
I  contend  that  the  construction  of  our  Act,  sec.  130,  is  such  that 
the  presumption  is  not  rebuttable.  Creditors  are  delayed,  ob- 
Ktmcted  and  injured  if  the  common  provisions  of  the  law  can- 
not be  carried  into  effect.  There  are  no  words  in  the  Act  to 
warrant  the  argument  that  it  must  be  shewn  that  the  party  has 
no  property  to  meet  his  liabilties  in  order  to  be  insolvent. 

The  very  fact  that  the  act  does  delay,  obstruct  or  injure 
creditors,  presumes  that  it  was  intended  to  do  so.  This  convey- 
ance dearly  did,  as  it  transferred  the  whole  of  Koran's  property. 

I  contend  that  His  Honor  left  this  ease  to  the  jury  in  the 
expreas  terras  of  section  130.  It  was  not  contended  that  the 
eentnet  did  not  delay,  obstruct,  or  injure  creditors.  See  Clarke 
Sll  and  313  and  oases  there  cited.  The  onus  of  proving  the 
party's  solvency  rests  upon  the  person  wishing  to  establish  his 
Inll  of  sale.  The  nature  of  his  business  previous  to  the  giving 
cf  the  bill  of  sale,  was  probable  cause  for  the  defendants' 
believnig  that  Moran  was  unable  to  meet  his  liabilities.  And 
besides  Moran  said  that  he  told  Logan,  one  of  the  defendants, 
that  he  was  unaUe  to  meet  them.  Mr.  Logan  had  also  a  note  of 
Moran's  over-due  and  one  maturing.  There  is  no  undertaking 
in  the  eontraet  to  make  further  advances.    The  words  of  l^e 
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18S2. bill  of  sale  are,  "Whereas  they  may  make  further  advances." 

Baiuiv       It  is  true  plaintiff  said  he  would  help  Mr.  Moran  to  pay  his 
LoHan.       liabilities  coming  due. 

Under  the  statute  of  Elizabeth  the  conveyance  must  not  only 
delay,  obstruct  and  injure  creditoi's,  but  thei^  must  be  intent. 
Our  Insolvent  Act  declares  that  the  fact  that  the  conveyance 
delays  or  obstructs  creditoi's  is  ^;)u?>ia  fajcle  evidence  that  it 
was  so  intended.  The  party  must  intend  the  necessary  con- 
sequence of  his  act.  I  take  it  that  an  assignment  of  all  one's 
property  delays  and  obstructs  the  creditoi-s,  but  an  exception 
in  the  Statute  of  Elizabeth  makes  the  intent  not  a  conclusion 
of  law.  There  is  no  authority  which  says  that  a  conveyance 
of  all  does  not  delay  and  obstruct.  A  substantial  advance  may 
be  made,  and  still  it  remains  a  question  for  the  jury  to  decide 
the  intent. 

Clarke's  Insolvent  Act,  pages  317  and  340,  and  ca-scs  cited. 

As  to  what  an  assignment  of  the  whole  implies,  see  GradJtanh 
Asaigiieey  v.  Chapiiuin  ;  ^  Young  v.  Waud  ;*  Payiie  v.  Hendry ;' 
Smith  V.  Gan'iutn;*  Young  v.  Fletcher;'^  and  Expaiie  Foodey* 

He  also  cited  Ex  parte  Fislier ;'  Ex  parte  Reader;*^  Ex  parte 
Trevory  (King,  J.,  refers  to  Ex  parte  Biixion,^^  Allen,  C. 
J.,  refers  to  Liutdon  v.  Hharp}^) 

The  words  of  the  section  are,  "unable  to  meet  his  engage- 
ments," which  clearly  contains  the  element  of  time :  Lakehom 
V.  Liffan.^"  The  Consol.  Stat,  settles  the  question  of  exces^ve 
damages.     The  verdict  was  simply  in  the  way  of  interest 

D,  L.  Hanhigtmi,  Q.  C,  in  ix^ply.  The  bill  of  sale  does  not 
shew  that  it  includes  all  Moran's  pi-operty.  The  inference  for 
which  the  learned  counsel  contends  can  only  be  drawn  when 
the  transfer  is  of  the  whole.  Unless  the  bill  of  sale  discloses 
this  fact,  which  it  does  not  do,  it  cannot  be  inferred.  Another 
element  is  that  there  must  be  other  creditors  at  that  time. 
They  have  to  prove  that  the  deed  delays  and  obstructs  crediton, 
and  that  ci'editors  existed  at  the  time  who  would  be  prejudiced, 
neither  of  which  have  they  done.  The  question  of  being  un- 
able to  meet  his  liabilities  is  for  the  jury.    The  fact  that  Moran 

us  a  B.  84.  n  Hur.  &  CoL  782.  •!  Oh.  DIt.  WT. 

•8  Ex.  S2L  CL.  B.  8  Ch.  Ap.  516.  i«16  Oh.  INt.  Ml 

«90Gnuitl4a  7L.  It  7  Ch.  Ap.  888.  1 18  Man.  ft  Or.  881. 

«2E.&B.  SG.  ''L.aSOEq.TeS.  iMOiCTS. 
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was  unable  just  then  to  pay  a  certain  note  is,  under  section  5,        1SS2. 
no  evidence  that  he  was  insolvent.     The  giving  the  security      Barry 
settled  every  indebtedness  which  they  found  to  exist,  except      Looan. 
to  the  defendants  themselves,  and  they  were  satisfied.     He  did 
this  on  the  credit  of  his  assets.     Whether  the  creditors  are 
delayed,  obstructed  or  injured  by  the  deed  is  not  a  question 
of  law  and  should  have  been  left  to  the  jury.     Even  grant 
that  the  fact  that  the  deed  does  injure,  delay  or  obstruct  credi- 
tors, presumes  intent  to  defraud,  the  Court  cannot  find  the 
fact     It  is  a  question  for  the  jury.     The  giving  of  the  transfer 
does  not  presume  that  there  are  other  debts.     I  submit  that 
the  deed  of  transfer  could  only  be  impugned  by  then  existing 

creditors. 

Cmt.  adv.  vult 

The  following  judgments  were  now  delivered : 

PalM£R,  J.  In  this  case  the  question  was  whether  a  bill  of 
sale  given  by  the  insolvent  to  the  defendants  is  void  under  the 
130th  section  of  the  Insolvent  Act  of  1875.  By  that  section  it 
was  enacted  as  follows : — 

''  All  gratuitous  contracts  or  conveyances  or  contracts  without  con- 
sideration, or  with  a  merely  nominal  consideration,  respecting  either 
real  or  personal  estate,  made  by  a  debtor  afterwards  becoming  an  insol- 
vent, with  or  to  any  person  whomsoever,  whether  such  person  be  his 
creditor  or  not,  within  three  months  next  preceding  the  date  of  a  de- 
mand of  an  assignment,  or  for  the  issue  of  a  writ  of  attachment  under 
this  Act  whenever  such  demand  shall  have  been  followed  by  an 
asBignment,  or  by  the  issue  of  such  writ  of  attachment,  or  at  any  time 
afterwards,  and  all  contracts  by  which  creditors  are  injured,  obstructed 
or  delayed,  made  by  a  debtor  unable  to  meet  his  engagements,  and 
afterwards  becoming  an  insolvent,  with  a  person  knowing  such  inability 
or  having  probable  cause  for  believing  such  inability  to  exist,  or  after 
such  inability  is  public  and  notorious,  whether  such  person  be  his 
creditor  or  not,  are  presumed  to  be  made  with  intent  to  defraud  his 
creditors.'' 

The  plaintiff's  contention  is  that  this  bill  of  sale  is  a  contract 
by  which  the  insolvents  creditors  were  injured,  obstructed  or 
delayed ;  that  the  insolvent  made  it  when  he  was  unable  to 
meet  his  efbgagements,  afterwards  became  insolvent  and  the 
defendants  knew  of  such  inability  or  had  probable  cause  for 
believing  it,  and  that  it  was  void  under  the  latter  clause  of  the 
section. 

Whatever  coDiBtruction  is  put  upon  this  clause,  which  in 
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^^^ several  of  its  provisions  it  is  difticult  to  understand  and  practi- 

Barry  cally  to  apply,  it  is  clear  at  all  events  that  in  order  to  bring  a 
IxxTan.  contract  within  it,  the  debtor  making  it  must  be  at  the  time 
unable  to  meet  his  enga<]fements,  and  before  the  Court  could 
pronounce  such  contract  void,  this  fact  would  have  to  be  shown 
affirmatively.  In  other  words,  there  would  have  to  be  some 
reasonable  evidence  of  it  before  a  Judge  would  be  justified  in 
leaving  it  to  a  jury.  I  think  there  was  no  such  evidence  given 
in  this  case,  and  therefore  the  learned  Chief  Justice  was  wrong 
in  leaving  it  to  the  jury,  and  a  new  trial  ought  to  be  granted. 
In  order  to  determine  this  question  it  is  important  to  under- 
stand what  is  meant  by  a  person  being  unable  to  meet  his 
engagements,  as  this  is  what  the  statute  requires.  Almost  the 
same  form  of  words  occur  in  sub-section  j.  of  section  3  of  the 
Act.  The  expressions  there  are,  "unable  to  meet  his  liabilities 
in  full."  In  other  words,  being  unable  to  pay  his  debts.  It 
follows  what  is  to  be  ascertained  is  when  a  debtor  is  unable  to 
pay  his  debts.  This  appears  at  first  sight  a  very  simple  thing, 
but  when  attempted  to  be  applied  practically  to  the  varied 
affairs  of  life,  and  bearing  in  mind  the  cardinal  rule  for  the 
construction  of  statutes,  "that  these  words  shall  have  their 
popular  and  generally  understood  meaning  or  rather  that  they 
shall  be  construed  in  the  sense  which  they  ordinarily  bear  in 
this  country,"  the  matter  presents  more  difficulty.  So  under- 
stood, I  cannot  think  these  words  can  mean  that  a  debtor  shall 
be  able  to  pay  by  money  in  hand  all  his  liabilities  in  order  to 
be  able  to  meet  his  engagements,  for  although  strictly  it  may  be 
said  that  a  debtor  is  at  the  moment  unable  to  pay  his  over- 
due debts  when  he  has  not  the  very  money  he  is  legally  bound 
to  pay,  yet  in  common  parlance  he  would  be  said  to  be  so  aUe 
if  he  had  property  out  of  the  immediate  sale  of  which  he  could 
realize  sufficient  money  to  pay  his  debts.  I  am  therefore  of  the 
opinion,  that  when  a  debtor  has  property  which  he  can  within 
a  reasonable  time  sell  for  enough  money  to  discharge  all  his 
liabilities,  it  could  not  be  truly  said  that  he  was  unable  to  meet 
his  engagements,  as  such  language  would  ordinarily  be  under- 
stood in  this  country.  It  follows  that  to  show  that  a  person 
came  within  the  words  of  the  statute  it  must  be  proved  dbat  he 
had  not  property  enough  which  he  could  sell  within  a  nuionaljlt 
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time  for  enough  money  to  pay  his  debts.  This  could  not  be  ^^^' 
directly  shown  without  proving  what  property  he  had  and  what  Babkt 
debts  he  owed  at  the  date  of  the  transfer.  All  the  debts  that  looan. 
the  insolvent  owed  at  that  time  that  were  proved  were  $1334, 
besides  a  debt  of  $1406  due  the  defendants.  They  paid  off  all 
such  debts  except  their  own,  and  accepted  this  bill  of  sale  as 
security  for  such  advance  and  their  own  debt.  There  was  no 
evidence  of  what  was  the  value  of  the  property  covered  by  this 
bill  of  sale  or  what  other  property,  if  any,  the  insolvents  then 
had.  I  think  it  manifest  that  such  circumstances  in  no  way 
prove  that  the  insolvent  had  not  sufficient  property  to  pay  his 
debts.  On  the  contrary,  if  I  were  allowed  to  conjecture,  I 
should  think  otherwise,  for  the  defendants  in  fact  did  advance 
money  to  pay  all  his  debts  except  their  own  and  accepted  only 
this  for  security  for  such  advance  and  their  own  debt,  and 
went  on  supplying  him  with  other  goods.  I  certainly  could 
not  infer  from  that  alone,  that  he  had  not  property  sufficient 
to  pay  his  debts,  much  less  do  I  think  that  that  fact  would 
appear  or  be  inferred  so  reasonably  plain  that  it  can  l>e  said  to 
be  proved  so  that  a  court  of  justice  could  found  its  judgment 
on  it  The  only  thing  that  was  suggested  as  proof  of  the 
insolvent's  inability  to  pay.  was  that  he  was  in  the  habit  of 
renewing  for  a  part  of  the  amount  of  his  promissory  notes  as 
they  fell  due ;  but  that  is  no  proof  that  he  had  not  sufficient 
proporty  to  pay  if  he  chose.  It  might  well  be  that  he  pre- 
ferred to  hold  his  property  or  use  his  money  to  buy  more  stock 
and  get  further  credit  if  he  conveniently  could. 

Weldon,  J.  I  am  of  opinion  there  was  no  evidence  to  en- 
able the  jury  to  find  a  verdict  against  the  defendants  that  the 
bill  of  sale  delayed  creditors  under  the  130th  section  of  the 
Insolvent  Act  of  1875,  or  was  prima  facie  void  under  the  133rd 
section. 

The  facts  of  the  case  at  the  time  the  bill  of  sale  was  given 
on  the  1st  February,  1877,  are  uncontradicted.  The  defend- 
ants had  supplied  the  insolvent  with  goods,  and  a  balance  of 
some  S1400  was  due  them  and  for  which  the  insolvent  had 
given  notes  which  were  discounted  by  the  defendants.  The 
iasolvent  hod  also  given  his  notes  to  other  parties  for  sums  of 
$04&S8.  $189,  and  $500  aad  they  were  about  maturing,  he 
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^^^'  applied  to  the  defendants  to  assist  him  to  retire  the  said  notes 
Barry  and  offered  them  a  bill  of  sale  of  his  stock  of  merchandize,  &&, 
Logan.  1°  ^^^  ^^^^V  ^^^^  what  he  might  bring  into  it.  The  bill  of  sale 
was  given,  and  the  defendants  retired  the  notes  as  they  became 
due,  the  defendants  supplying  the  insolvent  with  other  goods, 
taking  his  notes  and  discounting  them  at  the  Bank  of  New 
Brunswick,  the  Insolvent  making  payment  thereon  and  giving 
renewals  in  part,  as  ha<l  been  done  previous  to  the  first  of 
February,  1877.  Their  dealings  and  transactions  between  the 
time  of  giving  the  bill  of  sale  and  the  taking  possession  amount 
to  over  ?C500,  and  the  balance  of  what  the  insolvent  owed  and 
what  the  defendants  were  liable  to  pay  for  him  had  increased 
to  $4000,  and  they  realized  from  the  bill  of  sale  by  the  sale  of 
the  stock  on  hand  S1592.G7.  The  defendants,  after  obtaining 
the  bill  of  sale,  had  in  the  tcniis  thereof  furnished  the  insolvent 
with  goods  to  the  amount  of  $1806.58,  and  the  insolvent  had 
paid  thereon  $1240.81.  The  insolvent  had  made  his  notes  to 
the  defendants,  and  payments  made  thereon,  and  these  were 
held  by  the  bank,  upon  which  the  defendants  were  liable  as 
indorsers.  The  dealings  of  the  defendants  and  the  insolvent 
had  not  altered  by  the  bill  of  sale,  excepting  the  defendants 
advancing  to  him  and  aiding  and  assisting  the  retiring  the 
notes  of  Hilliard  &  Armstrong,  and  others,  which  they  agreed 
to  do  as  part  of  the  consideration  for  which  the  bill  of  sale 
was  given.  It  did  not  appear  by  the  evidence  in  the  learned 
Chief  Justice's  notes  that  there  were  other  liabilities  of  the 
insolvent  at  the  time  he  gave  the  bill  of  sale  than  those  be 
named  to  the  defendants,  and  these  liabilities  were  discharged. 
There  beinor  no  eviilence  to  shew^that  there  were  other  credi- 
tors  on  the  1st  February  besides  those  provided  for  and  paid, 
the  bill  of  sale  could  not  have  delayed,  nor  could  have  been 
made  in  contemplation  of  insolvency.  It  appears  to  have  been 
made  to  retire  and  pay  notes  to  other  persons,  his  creditors, 
than  the  defendants.  The  insolvent  appears  to  have  acted  in 
giving  the  bill  of  sale  with  a  desire  to  provide  for  his  creditors. 
He  informs  the  defendants  who  were  his  creditors  having  notes 
becoming  due  in  a  short  time  and  applies  to  the  defendants  to 
assist  him  retiring  them,  and  proposes  to  give  them  a  bill  d 
sale  to  secure  them  for  so  doing  and  also  their  own  notes  bj 
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ae  bill  of  sale  in  question.    The  proposition  so  made  by  the        ^^^- 
oaolvent  appears  to  have  been  made  bona  fide  to  enable  him      Barrt 

0  carry  on  his  business,  and  nothing  done  by  the  defendants    •  j^^j, 
»  interfere  with  or  control  the  debtor  which  will  mise  an 
inference  that  it  was  done  in  contemplation  of  insolvency. 

rbe  insolvent  had  been  doing  business  with  the  defendants  for 
upwards  of  fifteen  years ;  buying  goods,  giving  notes,  paying 
noney  to  the  defendants,  they  retiring  the  notes,  occasionally 
■enewing  for  a  part,  up  to  the  time  of  their  taking  possession, 
rhere  was  no  evidence  given  to  shew  that  Moran  was  insolvent 
Mr  contemplated  insolvency  when  he  gave  the  bill  of  sale, 
fhe  stock  of  goods,  and  debts  due  him,  at  the  time  he  gave  the 
nil  of  sale  exceeded  his  liabilities,  and  the  only  evidence 
jfered  to  shew  his  being  insolvent  was  the  renewal  of  notes 
rom  time  to  time  previous  to  the  giving  the  bill  of  sale.  This 
n  my  opinion  was  not  sufficient  to  establish  insolvency.  All 
'he  notes  maturing  were  provided  for  in  the  security  thus 
[iven,  and  publicity  of  the  giving  such  security  was  given  in 
ihe  manner  prescribed  bv  the  Act  of  Assemblv.  No  evidence 
vaagiven  of  any  debts  existing  against  the  insolvent  at  the  time 
({giving  the  bill  of  sale,  other  than  those  which  were  provided 
or  and  liquidated  as  they  fell  due  by  the  defendants  providing 
unstanoe  to  the  insolvent  to  do  so.  This  negatives  any  infer- 
nee  which  can  be  drawn  to  shew  that  the  insolvent  did  con- 
iemplate  insolvency  when  he  gave  the  bill  of  sale,  but  shews  it 
na  given  bona  fide  to  enable  him  to  pay  his  creditors.     Befoi'e 

1  jury  can  find  the  insolvent  was  unable  to  meet  his  liabilities  , 
Ml  the  1st  of  February,  1877,  it  must  be  shewn  there  were 
»di  he  did  not  meet.  ITiey  are  met  if  the  creditor  receives 
pwt  and  gives  time  for  the  balance.  No  other  creditor  can 
XMDplain  of  his  doing  so.  The  renewal  notes  spoken  of  by  the 
slerk  of  the  insolvent  had  nothing  to  do  with  the  debts  subsc- 
lucntly  arising  after  the  giving  the  bill  of  sale. 

I  am  unable  to  discover  any  fraud  in  the  defendants*  taking 
the  bill  of  sale  from  the  insolvent,  or  that  the  insolvent  had 
tty  expectation  of  being  unable  to  meet  his  liabilities.  He 
P^presented  to  Mr.  Winslow,  the  attorney  of  the  defendants,  he 
^  forty  shillings  to  the  pound,  and  he  was  doing  as  he  be- 
layed a  good  business ;  he  owed  the  defendants,  they  were  his 

VA  xxn  y.  R  Report*  25 


lf)4  TIUMTY   TERM,  XLV.   VICTORIA. 

^882.  principal  creditors,  and  he  had  a  liability  to  meet  with  a  party 
Barry  who  had  become  insolvent;  he  applies  to  the  defendants  to 
Logan.  fts>*^ist  him  to  meet  it;  he  states  his  other  liabilities  and  proposes 
to  give  them  security  for  their  debt,  and  to  assist  him  in  pay- 
ing othci*s,  and  he  gives  them  security ; — they  accede  to  his 
request.  How  can  there  be  anj'  intention  of  fraud,  or  prefer- 
ring one  creditor  above  another,  or  delaying  creditors  ?  By 
the  giving  of  the  bill  of  sale  it  enabled  him  to  cany  on  his 
business,  his  object  being  to  pay  all  his  creditors, — the  consid- 
eration being  a  certain  sum  agreed  to,  and  he  agreed  to  secure 
it,  and  they  to  make  further  advances.  It  is  true  there  was 
no  stipulation  to  pay  the  creditors  when  notes  they  held  of  the 
insolvent  were  to  be  paid ;  but  what  are  the  facts  ? — they  sup- 
ply Moran  with  goods  to  carry  on  his  trade,  and  payments  to 
retire  the  notes  to  the  several  creditors  who  held  them  ; — ^how 
can  this  be  said  to  contemplate  insolvency,  or  prefer  a  particu- 
lar creditor  ?  This  was  done  from  the  1st  of  February  to  the 
end  of  September,  when  the  holders  of  the  bill  of  sale,  the  de- 
fendants, found  it  necessary  from  the  insolvent  not  making 
payments  as  he  ought  to  have  done,  to  put  it  in  force.  There 
is  no  evidence  from  which  I  can  think  it  can  be  inferred  that 
the  insolvent  either  contemplated  insolvency,  or  that  he  believed 
he  was  unable  to  pay  his  debts,  or  had  any  fraudulent  intent 
in  making  the  bill  of  sale  in  question ;  nor  am  I  of  opinioD 
there  was  anything  appearing  from  the  dealings  which  todi: 
place  with  the  insolvent  and  the  defendants  to  render  it  neces- 
sary for  the  latter  to  examine  the  books  of  the  insolvent,  or 
that  the  taking  of  the  bill  of  sale  would  produce  insolvency. 

The  testimony  which  the  clerk,  3rennan,  gave,  was  not  com- 
municated to  the  defendants,  nor  did  the  witness  state  he  ever 
called  the  attention  of  the  insolvent  to  the  falling  off  of  the 
cash  receipts.  The  insolvent  was  proved  to  be  an  illiterate 
man — could  neither  read  nor  write — but  from  his  dealings  and 
transactions  he  inspired  confidence  in  those  with  whom  he  desJt 

I  therefore  arrive  at  the  conclusion  the  bill  of  sale  was  not 
invalid  under  the  Insolvent  Act,  and  the  verdict  cannot  be 
sustained. 

Allen,  C.  J.,  and  King,  J.,  concurred. 

Wetmobe  and  Duff,  JJ.,  took  no  part. 

New  fenoZ  orderA 
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TUFTS  BT  AL.  i\  CHAPMAN.  1882. 

»  - 

BiU  of  Eocchange — Stamp  Act — Right  to  affix  drnthU  stamps — K^iowl-         June, 

edge — What  constitutes. 

Flaintiff  took  a  bill  of  exchange,  dated  26th  December,  1879,  which  was  not 
•tunped  at  the  time  and  remained  so  for  about  two  months,  when  he  took  it 
to  bis  attorney  for  collection.  The  attorney  called  his  attention  to  the  fact 
that  it  was  not  stamped,  and  he  immediately  affixed  double  stamps.  On  the 
trial  plaintiff  admitted  that  he  knew  that  bills  and  notes  required  to  be 
■tamped,  but  said  that  he  never  gave  it  a  thought,  and  his  first  knowledge 
that  the  bill  was  not  stamped  was  when  his  attorney  called  his  attention  to 
it.  The  Judge  admitted  the  bill  in  evidence,  stating  his  opinion  that  though 
aa  a  fact  plaintiff  knew  the  bill  was  not  stamped  when  he  received  it,  and 
knew  that  stamps  were  necessary,  he  accidentally  and  not  intentionally 
omitted  to  affix  them,  till  his  attention  was  called  to  the  omission  in 
February,  1880. 

JMf,  by  Allen,  C.  J.,  and  Palsier  and  Kino,  JJ.,  that  as  plaintiff  swore 
tibat  his  "first  knowledse"  of  the  fact  that  the  bill  was  not  stamped  was 
when  his  attorney  called  his  attention  to  it,  he  must  have  meant  that  his 
mind  was  never  curected  to  the  defect  before,  and  that  the  bill  was  properly 
leoeived  in  evidence ;  fa)  but 

StU,  by  Weldon  and  Wetmore,  JJ.,  that  as  the  Jud^e  had  found  that  plain- 
tiff knew  the  bill  was  not  stamped  when  he  received  it,  he  should  have 
double  stamped  it  at  once,  and  nis  inadvertently  omitting  to  do  so  was  no 


This  was  an  action  on  a  bill  of  exchange  by  the  drawees 
against  the  acceptor,  tried  before  His  Honor  Mr.  Justice  Duff, 
at  the  St.  John  Circuit  Court  in  August,  1881. 
The  facts  material  to  the  case  were  as  follows : — 
The  first  count  of  the  declaration  was  on  an  acceptance  by 
{he  defendant  of  the  draft  of  one  David  S.  Howard,  dated  20th 
December,  1879,  for  $500,  in  favor  of  the  plaintiffs.  The  declar- 
ation also  contained  the  usual  common  counts. 

The  only  question  involved  in  the  case  was  as  to  the  suffi- 
eiency  of  the  stamping.  It  appeared  on  the  trial  that  the 
I^aintifis  received  the  draft  about  a  fortnight  or  a  month  after 
it  was  drawn.  It  was  not  then  stamped.  The  plaintiff,  James 
iu  Tofts,  who  was  a  witness,  said  he  knew  then  that  notes  and 
UUs  required  stamps  but  never  gave  it  a  thought ;  that  he  did 
not  put  stamps  on  it  until  it  was  being  sued ;  that  his  first 
faiowledge  that  it  was  not  stamped  was  when  his  attorney^ 
oiled  attention  to  it  on  the  26th  February,  1880 ;  that  he  then 
inimediately  put  on  double  stamps  and  cancelled  them ;  that 
Ite  bad  the  management  of  this  matter,  his  brother  and  co- 
^aintiff  having  been  away  and  having  had  nothing  to  do 
^thii. 

I ; 

(a.)  Aflbmed  by  tbe  Supreme  Court  of  Canada  on  appeal. 
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__18S2«__  The  couasel  for  the  defendant  claimed  on  the  trial  that  it 
TuFTH  was  not  competent  for  the  person -who  liad  the  bill  in  his  pos- 
CiiArMAN.  session  with  the  knowledge  that  hills  of  that  kind  required 
stamps  to  make  the  bill  gooil  by  afterwards  putting  on  double 
stamps.  The  counsel  for  the  ])laintiffs  claimed  that  double 
stamps  having  been  put  ua  by  the  Iiolder  and  duly  cancelled 
as  soon  as  he  acquired  knowledge  of  the  defect,  the  acceptance 
was  rendeivd  legal  and  valid  under  42  Vic.  cap.  17,  sec.  13. 

The  learned  Judge  received  the  draft  in  evidence,  reserving 
leave  to  enter  a  nonsuit  if  it  was  improperly  received.  He  at 
the  same  time  expressed  his  opinion,  that  though  &s  a  fact  the 
plaintiff*  knew  the  bill  was  not  stamped  when  he  received  it, 
and  knew  that  stamps  were  necessary,  he  accidentally  and  not 
intentionally  omitted  to  affix  them  till  his  attention  was  called 
to  the  omission  in  Fe1)ruaiy,  1880.     Venlict  for  the  plain tiflk 

April  20,  1 882.  Barker,  Q.  C,  moved  to  set  verdict  aside  and 
to  enter  a  nonsuit.  Tufts  admitted  that  he  knew  that  bills 
]'equii*ed  stamps,  but  stated  that  his  attention  was  not  called 
to  it,  and  he  inadvertently  omitted  to  stamp.  The  fact  that 
he  was  the  receiver  of  the  bill  should  warrant  the  inference 
that  he  knew  it  was  unstamped.  He  was  bound  to  look  at  it, 
and  here  the  learned  Judge  has  found  that  he  did  know  it 

My  contention  is  tliat  under  such  circumstances  Tufts  could 
not  say  he  did  not  know  that  it  w&s  unstamped.  At  all  events 
it  is  a  question  for  the  Judge.  Uotisc  v.  Houm^  decides  as  to 
who  has  the  right  to  affix  stamps.  [Allen,  C.  J.  The  proiosions 
of  the  Act  liave  been  amended  since.  Had  not  the  drawer  to  affix 
the  stamps  ?]  Certainly  and  that  raises  the  question  whether 
it  was  a  proper  bill  of  exchange.  The  onus  was  upon  the  parties 
at  fault  to  shew  to  the  satisfaction  of  the  Court  that  they  had 
brought  themselves  within  the  conditions  of  the  statute.  The 
learned  Judge  found  that  they  had  not  satisfied  the  requirementB 
of  the  statute.  [Duff,  J.  The  expression  that  he  uaed  was 
''he  did  not  give  it  a  thought."  Allen,  C.  J.  If  he  knew  Aai 
it  required  the  stamps  and  foi^t  to  affix  them,  he  eoold  not 
recover.]  It  is  surely  not  arguable  that  he  did  not  knov 
before  he  took  it  to  tiie  attorney  that  a  stamp  was  neesnuy. 
There  is  a  great  distinction  between  not  having  the  knowldip 
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and  not  acting  on  his  knowledge.    [Allen,  C.  J.    Is  it  the        ^8^- 
intention  of  the  statute  to  deprive  a  person  of  his  equitable       Turra 
right?]    Possibly  not.     [Wetmore,  J.     Does  it  not  depend    chapman. 
upon  what  the  Judge  decided  at  Court?]     Most  certainly. 
[Palmer,  J.    The  question  is,  did  Tufts  know  the  stamp  was 
ouaffixed  ?]    We  have  the  fact  that  Tufts  drew  the  bill ;  it  is 
in  his  own  hand-writing ;  all  the  parties  were  in  his  office ; 
that  he  is  a  business  man  and  prima  fcuyie  must  have  the 
knowledge.    [King,  J.     Is  there  any  authority  to  shew  that 
the  Judge's  finding  on  the  matter  of  fact  was  not  final  ?]     I 
know  of  none.     It  is  a  statutory  power  given  the  Judge,  and 
there  is  evidence  to  support  his  finding. 

Trams,  contra.  The  mere  fact  of  preparing  the  bill  does 
not  affect  the  case.  What  the  evidence  shews  was,  that  Tufts 
had  no  knowledge  until  his  attention  was  called  to  it  by  his 
attorney.  He  had  no  actual  knowledge  that  no  stamp  was 
affixed,  and  the  Judge  held  that  it  was  inadvertent  on  the  part 
of  Mr.  Tufts.  [Duff,  J.  Then  you  hold  that  my  finding  was 
contrary  to  evidence.]  The  evidence  is,  he  had  no  actual 
knowledge.  The  learned  Judge  held  that  the  non-affixing  of 
the  stamp  was  inadvertence  and  with  no  intention  to  defraud 
the  revenue.  [Allen,  C.  J.  What  do  you  contend  as  to  the 
finding  of  the  Judge  being  final?]  I  claim  that  the  Judge  did 
not  find  Uiat  Tufts  had  an  actual  knowledge  of  the  fact  that 
the  stamp  was  not  affixed. 

I  refer  to  Wright  v.  Mv/rray.^ 

[Allen,  C.  J.  Did  not  that  case  turn  upon  the  question  of 
tgeney  ?]    It  brought  up  the  matter  of  intention. 

Cur,  adv,  vuU, 

The  following  judgments  were  now  delivered : 

Allen,  C.  J.  This  was  an  action  by  the  payee  against  the 
Mcqptor  of  an  inland  bill  of  exchange  for  $500,  dated  the 
26th  December,  1879.  It  was  not  stamped  at  the  time  it  was 
aeeepted ;  and  the  only  question  in  the  case  is,  whether  the 
anbaequent  stamping  made  it  valid. 

The  phuotiff  was  examined  in  reference  to  the  stamping,  and 
said  that  he  received  the  bill  about  a  fortnight  after  it  was 
inmn;  that  he  knecw  then  that  bills  and  promissory  notes 
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IS82,        required  to  be  stamped,  but  never  gave  it  a  thought,  and  his 

Tufts       first  knowledge  that  the  bill  was  not  stamped,  was  when  be 

Chapman.    8^^^  ^^  ^^  '^^^  attorney  for  collection  on  the  26th  February, 

1880 ;  that  his  attorney  then  called  his  attention  to  it,  and  he 

at  once  put  on  double  duty  stamps. 

The  bill  was  received  in  evidence,  leave  being  reserved  to 
the  defendant  to  enter  a  nonsuit  if  it  was  improperly  received: 
the  learned  Judge  stating  his  opinion,  that  though  as  a  fact  the 
plaintiff  knew  the  bill  was  not  stamped  when  he  received  il, 
and  knew  that  stamps  were  necessary,  he  accidentally  and  not 
intentionally,  omitted  to  affix  them  till  his  attention  was  called 
to  the  omission  in  February,  1880. 

Whether  the  bill  was  improperly  received  in  evidence,  de- 
pends upon  the  construction  to  be  given  to  the  13th  section  of 
the  Stamp  Act,  42  Vic.  c.  17,  which  authorizes  any  holder  of  a 
bill  or  note,  not  stami>ed,  or  insufficiently  stamped,  to  affix 
double  duty  stamps,  if,  when  he  became  holder  thereof  he 
"had  no  knowledge  of  such  defect,''  and  paid  the  double  duty 
''so  soon  as  he  acquired  such  knowledge" ;  and  if  it  appears  to 
the  satisfaction  of  the  Court  or  Judge  in  any  suit  or  proceed- 
ing in  which  the  validity  of  the  instrument  is  questioned  on 
the  ground  of  insufficient  stamping,  ''that  it  was  through  mere 
error  or  mistake,  and  without  any  intention  to  violate  the  law 
on  the  part  of  the  holder  that  any  such  defect  existed,"  the 
instrument  shall  be  held  legal  and  valid  if  the  holder  pays  the 
double  duty  as  soon  as  he  is  aware  of  such  error  or  mistake. 

No  doubt  it  was  for  the  learned  Judge  to  determine  whether 
the  plaintiff  had  brought  himself  within  the  provisions  of  the 
above  section  before  he  could  receive  the  bill  in  evidence; 
and  the  defendant's  counsel  contends,  first,  that  the  Judge  has 
decided  the  fact,  that  the  plaintiff  knew  the  bill  was  not 
stamped  when  he  took  it ;  and  second,  that  the  finding  on  that 
question  is  final. 

If,  by  the  word  "knowledge"  is  to  be  understood  actual 
information  of  the  fact,  then  I  am  unable,  from  the  plaintiffs 
evidence,  to  satisfy  myself  that  he  knew  the  bill  was  not 
stamped  when  he  took  it.  When  he  said  his  "first  knowledge" 
of  that  fact  was  when  his  attorney  called  his  attention  to  iW 
he  must  have  meant  that  his  mind  was  never  directed  to  tha^ 
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defect  before  ;  though — having  the  bill  in  his  possession — he       ^^2. 
clearly  had  the  means  of  knowledge  nearly  two  months  before.       Tuns 
If  ho  "never  gave  it  a  thought,"  I  do  not  see  how  it  can  be    chapman. 
be  said  that  he  knew  it  was  not  stamped ;  or,  how  a  man  can 
be  said  to  have  knowledge  of  a  fact  that  he  has  never  thought 
of.     But,  secondly,  is  the  finding  of  the  Judge  on  this  point 
conclusive  ?    The  admission  or  rejection  of  the  note  as  evidence 
depends  upon  the  view  which  the  Judge  takes  of  the  circum- 
stances under  which  the  stamp  was  affixed ;  and  I  think  it 
should  be  subject  to  the  same  rules  as  any  other  description  of 
evidence,  and   liable   to  be  reviewed  by  the  Court.    If  the 
Judge  should  erroneously  come  to  the  conclusion  that  the  facts 
proved  did  not  warrant  the  affixing  of  double  duty  stamps 
^nd  should  consequently  reject  the  note,  it  would  seem  to  be 
•  startling  proposition  that  the  plaintiff  should  have  no  appeal 
from  such  illegal  decision,  and  must,  perhaps,  lose  his  debt. 
But  in  this  case, the  bill  has  been  received  in  evidence,  and  the 
pl«.intifr  is  entitled  to  retain  his  verdict  unless  the  Court  should 
think  it  was  improperly  received.     I  think  the  evidence  was 
fiicient  to  justify  the  reception  of  the  bill. 
I  think  the  intention  of  the  Legislature  was  to  allow  bills 
notes  to  be  made  valid  by  subsequent  stamping,  provided 
it;  -vfBs  made  to  appear  that  the  omission  to  affix  the  stamps  at 
tYie  proper  time  was  not  a  wilful  and  intentional  omission. 
The  Act  should  receive  a  fair  and  liberal  interpretation  in  order 
to  carry  out  that  intention. 

IVeldon,  J.  This  was  an  action  on  an  inland  bill  of  exchange 
<lr^wn  by  Howard  in  favor  of  the  plaintiffs  upon  and  accepted 
t>y  the  defendant,  payable  when  the  bill  of  lading  was  signed, 
for  $500,  dated  2Gth  December,  1879.  It  was  not  stamped 
''^Vien  drawn.  The  plaintiff  knew  stamping  was  necessary,  but 
^^^  had  not,  as  he  said,  given  it  a  thought  until  he  was  going  to 
S'Ueit,  when  double  stamps  were  placed  on  it  in  Februar}^  1880. 
^lie  bill  was  prepared  by  Tufts  and  signed  by  Howard,  and 
^Ocepted  a  few  days  after.  At  the  trial  this  appeared  in  evi- 
^^nce  and  the  learned  Judge  thought  it  was  through  inadvert- 
ency that  it  was  not  stamped  by  the  plaintiffs  when  drawn. 

It  was  contended  by  Mr.  Travis,  the  counsel  for  the  plaintiffs, 
^^At  the  Judge  at  the  trial  having  found  it  was  through  "inad- 
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^^^«        vei+ence"  they  had  not  put  on  stamps,  that  was  covered  by  the 

Turw       Act  and  they  were  allowed  to  put  on  double  stamps  and  comply 

Chapman.    ^^^^  the  provisions  of  the  exception   of  the  12th  and  13th 

sections  of  42  Vic.  cap.  17.     The  13th  section  reads  as  follows: 

(The  learned  Judge  here  read  the  section.) 

The  bill  of  exchange  was  prepared,  signed  and  accepted  in 
the  plaintiffs'  office  at  the  date  at  which  it  beai^s,  and  the  plain- 
tiffs put  it  into  their  desk.  The  plaintiff'  knew  stamps  were 
necessaiy  and  not  placed  thereon  until  his  attention  was  called 
to  it  when  being  placed  in  his  attorney  s  hand  for  brining 
this  suit.  His  forgetfulness  or  omission  to  stamp  it  was  urged 
as  coming  within  the  section.  Had  the  acceptance  been  paid 
when  it  matured,  would  the  same  have  been  stamped  before 
payment  was  received  ?  I  think  the  knowledge  that  the  plMn- 
tiffs  had  that  stamping  was  necessary  and  it  was  not  done,  and 
they  being  the  holders  thereof,  and  plaintiffs  in  this  action  are 
precluded  from  having  the  benefit  of  the  exception  refeiTcd  to 
in  the  12th  section  and  sot  forth  in  the  13th  section,  and  aro 
not  entitled  to  recover  on  such  acceptance — and  I  am  of  opinion 
this  is  consistent  with  the  former  decisions  of  the  Court.  See 
the  cases  of  Ciirran  v.  Morgan ;  ^  Wright  v.  Mwinxiy;  Leonanl 
V.  Foshay  and  Street  v.  Qivi7iton,  All  were  different  from  the 
present  case. 

King,  J.  I  agree  with  the  learned  Chief  Justice.  I  think 
that,  to  take  away  the  right  of  making  the  bill  valid  by  douUe 
stamping,  there  must  be  an  act  of  the  mind,  and  the  omission  to 
put  on  the  stamps  must  be  with  the  intention  of  evading  the  law. 

Palmer,  J.    I  agree  with  the  Chief  Jastice. 

Wetmore,  J.  Motion  to  enter  nonsuit  pui'suant  to  leave  or 
for  new  trial.  Verdict  was  for  plaintiffs.  The  action  is  on  a 
bill  of  exchange.  Drawee  r.  Acceptor.  Stamps  were  not  put 
on  the  bill  until  some  time  after  the  acceptance,  when  double 
stamps  were  put  on  by  the  direction  of  the  plaintiff's  attor- 
ney. It  appeared  on  the  trial  the  plaintiffs  knew  stamps  were 
I'equired  and  that  no  stamps  were  on  the  bill — they  simply 
from  thoughtlessness  omitted  putting  them  on.  Tlie  evidence 
respecting  the  bill  and  stamps  from  the  learaed  Judge's  notes 
is  as  follows : — 
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mes  A.  Tufts  got  the  draft  shortly  after  it  was  drawn —        ^^^ 
t  have  been  a  fortnight  after — don*t  think  as  much.     Did       Turn 
mt  stamps  on  until  it  was  being  sued.     (The  bill  is  dated    chapman. 
December,  1879).     Could  not  say  how  long  before  it  was 

I  know  bills  and  notes  require  stamps — knew  it  then 
uever  gave  it  a  thought.  My  first  knowledge  that  it  was 
itamped  was  when  you  (Mr.  Travis,  plaintifTs  counsel  and 
ney)  called  my  attention  to  it,  February  26,  1880.  This 
two  months  from  its  date.  Then  immediately  put  on 
lie  stamps  and  cancelled  them.  Objection  was  made  to 
«ception  of  the  bill  in  evidence  on  the  ground  that  it  was 
ompetent  for  the  person  who  had  the  bill  in  his  possession 
knowledge  that  a  bill  of  the  kind  required  stamps  to  say 
his  attention  was  not  called  to  it  and  he  inadvertently 
bed  to  stamp  it.  That  the  law  imposes  a  duty  upon  per- 
to  stamp  bills  and  notes.  The  learned  Judge  received  the 
in  evidence  reserving  leave  to  enter  a  nonsuit  if  improp- 
•eceived,  intimating  his  opinion  that  Mr.  Tufts,  although  as 
t  he  knew  the  bill  had  no  stamps  on  it  when  he  received 
i  knew  that  stamps  wene  necessary,  accidentally  and  not 
tioDally  omitted  to  affix  them  until  his  attention  was 
1  to  the  omission  by  Mr.  Travis  in  February,  1880.  Bill 
witness'  writing.  He  wrote  it  as  he  was  directed  by 
suxi  the  drawer  or  acceptor ;  its  date  is  26  th  December, 

The  bill  was  accepted  payable  when  bark  J.  T.  Smith's 
f  lading  is  signed.  ' 

oae  evidence  was  rejected ;  but  the  rejection  of  evidence 
lot  urged  at  the  motion  for  a  nonsuit  or  new  trial.  My 
^on  is  putting  the  specific  objection  in  the  notice  of 
)n  for  a  new  trial,  which  was  done  in  the  present  case, 
les  the  party  to  a  decision  upon  the  point  raised  on  the 
and  entered  on  the  Judge's  minutes  of  the  admissibility 
le  evidence  unless  it  is  abandoned,  whether  it  is  spccific- 
Qcntioned  on  the  argument  or  not.  A  majority  of  the  Court 
f  of  a  different  opinion,  it  is  useless  to  express  my  opinion 
whether  or  no  the  evidence  was  admissible. 
mae  v.  House^  was  cited  on  the  trial,  and  on  the  authority 
lat  case  the  learned  Judge  decided  in  the  plaintiffs'  favor, 
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as  it  appeared  to  him  there  was  no  intention  to  defraud 
revenue  by  not  stamping  the  bill.  I  am  of  opinion  that  as 
counsel  on  both  sides  submitted  to  the  ruling  of  the  Judgi 
respect  to  the  sufficiency  of  the  stamping,  the  decision  i 
must  depend  upon  whether  or  no  the  learned  Judge\s.eonclin 
on  the  trial  was  correct.  The  learned  Judge  was  of  ojmi 
the  plaintiffs  knew  the  bill  was  not  stamped,  but  thought 
omission  to  stamp  was  got  over  by  double  stamping  and 
absence  of  intention  to  defraud  the  revenue,  that  the  r 
stamping  was  from  mere  carlessness  or  thoughtlessness.  ' 
plaintiffs'  counsel  rested  his  case  on  the  correctness  of 
learned  Judge's  ruling.  The  defendant's  counsel  did  the  a 
so  entirely  that  in  subsequent  objections  to  the  plaintiff'  ri 
to  recover,  the  question  of  stamping  was  not  again  referred 
Both  parties  accepted  the  learned  Judge's  conclusion  that  i 
fact  the  plaintiffs  knew  the  bill  was  not  stamped ;  they  I 
adopted  and  regulated  the  subsequent  proceeding  in  the  a 
accordingly.  If  the  learned  Judge  was  correct,  the  verdic 
all  right ;  if  not,  the  defendant  is  entitled  to  a  nonsuit 
seems  to  me  unless  this  rule  is  adopted  great  injustice  n 
nay,  must  constantly  arise.  The  defendant's  counsel  rests 
client's  case  upon  his  view  of  the  learned  Judge's  ruling.  ' 
counsel  being  satisfied  of  the  soundness  of  his  own  judgm 
he  does  not  trouble  the  Court  with  further  argument 
evidence;  but  for  the  clear  understanding  or  agreement 
tered  on  the  minutes,  and  counsel  on  both  sides  consenting, 
it  be  fairly  said  the  defendant's  counsel  would  not  have  ca 
other  testimony,  if  it  was  necessary,  to  shew  the  stamping 
insufficient ;  or,  can  it  be  said  the  defendant's  position  may 
be  most  materially  damnified  by  this  Court  travelling  oa 
the  agreement  made  on  the  trial  and  really  deciding  the  ( 
upon  a  point  (juite  different  from  what  the  counsel  on  I 
sides  agreed  on  that  trial  it  should  be  decided  upon.  ' 
agreement  on  the  Judge's  minutes  shew  the  plaintiffs'  cou; 
on  the  trial  must  have  acceded  to  the  fact  that  the  plain 
knew  the  bill  was  not  stamped,  and  relied  on  the  fact  of  hai 
double  stamped  it,  coupled  with  the  fact  that  omitting  to  sti 
it  when  they  knew  it  was  not  stamped  was  not  caused  n 
any  intention  of  defrauding  the  revenue. 
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By  section  12,  42  Vic.  (Dominion  Acts,  1879) :  If  any  person        ^^2. 
in  Canada  makes,  draws,  accepts,  indorses,  signs,  becomes  a       Tufts 
party  to,  or  pays  any  promissory  note,  draft  or  bill  of  exchange    chapman. 
diargeable  with  duty  under  this  Act  before   the   duty  (or 
double  duty  as  the  case  may  be)  has  been  paid  by  affixing 
thereto  the  proper  stamp  or  stamps   (or  by  making  it  on 
stamped  paper,  &c.)  such  person  shall  thereby  incur  a  penalty 
of  one  hundred  dollars,  and  save  only  in  the  case  of  payment 
<rf  double  duty  as  in  the  next  section  provided,  such  instru- 
ment shall  be  invalid  and  of  no  effect  in  law  or  equity,  and 
the  acceptance  or  payment  or  protest  thereof  shall  be  of  no 
effect.    The  plaintiffs  did  become  a  party  to  the  bill  in  the 
present  case.     They  were  the  payees  of  the  bill,  and  as  such 
received  it.     The  plaintiffs  received  the  bill  a  fortnight  or  a 
L,    little  after  it  was  drawn.     There  is  no  evidence  of  the  particu- 
lar time  when  it  was  accepted  or  who  presented  it  for  accept- 
tance.    The  bill   it  appears  was  written  by  the  witness  as 
directed  by  Howard  the  drawer  or  the  acceptor  the  defendant. 
The  bill  was  accepted  and  the  plaintiffs  had  it  some  time  before 
it  was  stamped,  and  the  plaintiffs  were  a  party  to  it  as  payees. 
To  use  the  emphatic  language  of  his  Honor  the  Chief  Justice 
ixi  Cruikshank  v.  McAuity,^  it  "  was  mere  waste  paper,  and 
in  the  words  of  the  Act, 'invalid  and  of  no  effect  in  law  or 
equity*";  and  so  it  must  remain  unless  cured  by  section  13, 
by  which  any  holder  of  such  instrument,  including  banks  and 
brokers,  may  pay  double  duty  and  by  the  observance  of  other 
directions  to  which  I  need  not  refer.     (It  may  be  very  doubtful 
if  the  term  "any  holder"  applies  to  a  party  to  the  bill  at  its 
Sttking,  as  in  the  present  case.     I  shall,  however,  discuss  the 
^ttestion  assuming  it  does.)     And  where  in  any  suit  in  law  or 
equity  the  validity  of  any  such  instrument  is  questioned  by 
wason  of  the  proper  duty  not  having  been  paid  at  all,  or  &c., 
wd  it  appears  that  the  holder  thereof  when  he  became  such 
bolder  had  no  knowledge  of  such  defect,  such  instrument  shall 
be  held  to  be  legal  and  valid  if  it  shall  appear  that  the  holder 
thereof  paid  double  duty,  as  in  this  section  mentioned,  so  soon 
^  he  acquired  such  knowledge,  even  though  such  knowledge 
>^  have  been  acquired  only  during  such  suit  or  proceeding. 
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Here  we  have  the  evidence  of  one  of  the  plaintiffs  th 
wrote  the  bill ;  that  he  knew  bills  and  notes  required  sti 
knew  it  then,  but  never  gave  it  a  thought.  He  knew  si 
were  required,  and  I  presume  knew  they  required  to  be  a 
by  the  dmwer,  as  provided  by  section  11.  The  same  w 
says  his  first  knowledge  that  it  was  not  stamped  was 
you  (Mr.  Travis  the  plaintiffs'  attorney  and  counsel)  call 
attention  to  it,  and  then  immediately  put  double  stam 
it.  It  strikes  me  very  strongly,  if  the  drawer's  name  w; 
on  the  bill,  or  the  acceptor  s  or  the  payee's,  there  would  noi 
been  any  obtuscness  in  discovering  it.  It  is  rather  unn 
able  to  suppose  the  plaintiff  took  this  bill  near  a  fori 
after  it  was  drawn  and  did  not  know  it  was  not  stampe 
can  scarcely  be  supposed  he  took  the  bill  without  looking 
and  if  he  looked  at  it  he  must  have  seen  it  was  not  sta 
He  was  bound  to  see  if  it  was  stamped  as  a  matter  of  di 
save  himself  from  a  penalty  of  SIOO.  In  addition  to  tl 
have  the  statement  of  the  learned  Judge,  and  the  Judge 
decide,  that  as  a  fact  he  was  satisfied  the  plaintiff  kne 
bill  was  not  stamped,  and  excusing  the  plaintiffs  on  the 
of  intention  to  defraud  the  revenue  and  mere  error  am 
take ;  and  this  conclusion  is  adopted  by  all  parties.  N« 
mation  is  suggested  that  the  plaintiffs  first  knew  the  bi 
unstamped  when  Mr. Travis  said  so;  and  if  it  had  been  sugj 
1  doubt  if  any  one  would  have  l>elieved  it.  It  was  too  pa 
that  the  non-stamping  was  at  least  from  carelessness  or  r 
and  not  from  mere  error  or  mistake.  Had  the  bill  beei 
without  suit  it  would  require  more  credulity  than  I  ai 
sessed  of  to  suppose  stamps  would  have  been  affixed  a 
the  revenue  would  have  been  indemnified.  On  the 
at  all  events,  counsel  on  both  sides  submitted  to  the  J 
decision  that  the  plaintiffs  knew  'the  bill  was  not  sti 
when  they  took  it,  that  non-stamping  was  not  from  or 
mistake  but  from  carelessness  and  negligence.  The  j 
sional  discretion  of  the  counsel  on  either  side  is  thus  pi 
If  the  learned  Judge  was  correct  in  the  view  uiK)n  whic 
case  turned  on  the  trial,  based  on  the  case  of  House  v.  H 
then  the  verdict  must  stand — otherwise  a  nonsuit  shoi 
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ared.     Ronae  v.  House  does  not,  I  think,  support  the  present        ^^^' 
5.     In  that  case  so  soon  as  the  plaintiff  became  aware  that        Tufts 
mps  were  necessary,  they  were  affixed  and  there  was  no    chapman. 
ention  to  defraud  the  revenue,  and  the  omission  was  error 
mistake  and  not  clear  thou][yhtlcssness.     But  in  this  case  the 
mps  were  not  affixed  as  soon  as  the  party  became  aware 
y  were  necessary,  and  the  omission  was  thoughtlessness. 

the  trial,  the  Judge  whose  only  duty  it  was  to  decide 
in  the  sufficiency  of  the  stamping,  declared  that  as  a  fact 

stamps  wei-e  not  put  on  as  soon  as  he  knew  they  were 
essary — and  this  conclusion  is  admitted  by  the  counsel  on 
h  sides  to  be  correct.  Each  party  relying  upon  the  correct- 
s  or  incorrectness  of  the  learned  Judge's  decision,  that  want 
.ntention  to  defraud  the  revenue  was  sufficient  excuse  for 
;ting  on  double  stamps  at  any  time,  and  if  it  appears  that 

holder,  when  he  became  such  holder,  had  no  knowledge  of 
ects,  the  instrument  shall  be  held  legal  and  valid  if  the  re- 
rements  of  the  statute  are  met  and  complied  with.  How 
lid  the  learned  Judge  have  arrived  at  any  other  conclusion 
.n  that  the  plaintiff  knew  the  bill  was  not  stamped  ?  Look  at 
t  ordinary  course  of  dealing  with  bills :  a  man  draws  a  bill 
a  certain  party  payable  to  a  certain  party ;  it  is  handed  to 
>  payee  and  he  has  to  look  after  the  acceptance :  how  would 
5  payee  know  what  paper  he  was  taking  to  the  acceptor  for 
Kptance,  or  what  paper  he  had  got,  unless  he  looked  at  it  to 
J  what  paper  he  was  about  to  deliver  or  use,  and  if  he  did 
>k  at  it  must  he  not  at  once  have  discovered  the  paper  was 
it  stamped  ? 

I  apprehend  it  is  not  for  this  Court  to  strain  matters  so  as 
'  get  over  the  want  of  stamps  and  thus  to  a  certain  extent 
d  in  depreciating  the  revenue.  On  the  contrary,  it  is  the 
icnmbent  duty  of  the  holder  to  make  out  to  the  satisfaction 

the  Judge  that  he  is  within  the  saving  terms  of  the 
ihite.  Have  the  pilaintifis  done  this  ?  Not  so,  I  think.  The 
idge  decided  on  the  trial,  and  has  so  reported  to  this  Court 
iHt  the  party  did  not  put  the  stamps  on  as  soon  as  he  acquired 
■H)wledge  of  the  want  of  stamps.  The  learned  Judge  gave 
lus  opinion  that  as  a  fact  the  plaintiff  knew  the  bill  was  not 
^ped ;  and  who  can  doubt  the  correctness  of  the  learned 
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^882.       Judge's  conclusion  in  this  respect?     It  must  also  appear  that 

Tun-a  the  defect  was  through  mere  error  or  mistake ;  that  it  existed 
CuAPMAN.  '^vithout  any  intention  to  violate  the  law  on  the  part  of  the 
holder.  Say  there  was  no  intention  to  violate  the  law,  in  ad- 
dition the  stamp  must  be  put  on  as  soon  as  the  defect  is  known 
and  the  omission  must  be  through  error  or  mistake ;  careless- 
ness or  thoughtlessness  does  not  seem  to  have  been  contemplated 
by  the  Act.  A  mistake  in  judgment  or  a  mistake  in  the  per- 
formance of  any  act,  or  if  he  had  put  the  stamp  on  a  wrong 
note,  or  ignorantly  used  insufficient  stamps,  or  if  he  did  not 
know  stamps  were  necessary  or  such  like,  would  afford  a  suffi- 
cient excuse.  The  fact,  as  decided  by  the  learned  Judge,  was 
that  he  knew  all  about  the  necessity  of  stamping,  and  never 
thought  about  putting  the  stamps  on.  The  non-stamping  may 
have  been  altogether  carelessness.  It  is  somewhat  startlin;];  to 
say  mere  carelessness  will  do  away  with  the  effect  of  previoua 
knowledge,  and  to  be  solemnly  decided  that  carelessness  and 
negligence  arc  to  have  the  same  legal  signification  as  mere 
error  or  mistake. 

If  this  bill  is  held  within  the  purview  of  the  statutory  i-elief 
I  can  scarcely  fancy  a  case  where  the  bill  would  be  declared 
invalid  by  reason  of  non-stamping. 

I  think  the  finding  of  the  Judge  on  the  trial  precludes  the 
plaintiffs  from  recovering,  and  under  the  agreement  on  the  trial 
in  pursuance  of  which  leave  to  enter  a  nonsuit  was  reserved,  a 
nonsuit  should  now  be  entered. 

Allkn,  C.  J.  Regarding  the  rejection  of  evidence  referred 
to  by  my  brother  Wetmore,  I  should  perhaps  say  that  though 
it  was  stated  in  the  notice  of  motion,  it  was  not  one  of  the 
points  argued  on  moving  for  the  new  trial,  and  must  therefore 
be  considered  to  have  been  abandoned :  it  was  the  grounds  on 
which  the  motion  w^as  made,  and  not  those  stated  in  the  notice, 
which  the  Court  had  to  determine. 

Rule  rtfuwL 
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GILUS,  Appellant,  v.  MORRISON,  Respondent. 

f     LaiuBord  and  Tenant — Lease  of  unfurnished  house — No  implied  con- 
\  trad  that  it  is  tenantable — Beiit  payable  in  advance — Action  for 

use  and  occupation — Evidence — Letter  written  by  party  seeking 

to  put  in, 

(k  tiM  demiae  of  an  nnf amished  house  there  is  no  implied  contract  that  the 
praiuMs  are  in  a  tenantable  condition. 

Where,  on  the  demise  of  premises,  the  rent  is  made  payable  in  advance,  an 
•ctbn  for  nse  and  occupation  will  lie  as  in  other  cases,  after  the  term  is  up. 

The  tenant  cannot  by  writing  a  letter  accompanying  the  key  of  the  premises, 
t  ititiog  his  reasons  for  giving  up  the  premises,  make  evidence  for  himself  by 
btviog  the  contents  of  the  letter  admitted  in  evidence,  in  an  action  brought 
to  reeover  the  rent. 

Appeal  from  the  Northumberland  County  Court.  The  action 
vas  assumpsit  for  use  and  occupation  of  a  house  and  premises 
rented  by  the  appellant  from  the  respondent  on  the  2nd  May, 
1879,  by  the  following  memorandum  of  lease : 

** Alexander  Morrison  hereby  leases  and  It^ts  to  A.  H.  Gillis,  and 
4e  8aid  A.  H.  Gillis  hereby  takes  from  the  said  Alexander  Morrison 
tke  boose  and  premises  standing  on  the  westerly  side  of  Cunard  street, 
wmed  by  the  said  Alexander  Morrison,  for  the  term  of  one  year  from 
the  first  day  of  May  instant,  and  to  pay  him  therefor  the  annual  rent 
orsom  of  one  hundred  dollai-s,  monthly  in  advance,  and  at  the  end  of 
the  term  of  one  year,  the  said  A.  H.  Gillis  agrees  to  deliver  up  the 
Mid  house  and  premises  to  the  said  Alexander  Morrison  in  the  like 
poA  order  and  condition  in  which  the  same  now  are,  reasonable  wear 
and  tear  and  accident  by  fire  excepted.  Dated  at  Chatham  the  2nd 
Maj,  A  D.  1879.  Alex.  H.  Gillis." 

The  appellant  paid  his  rent  up  to  December,  1879,  and  re- 

iB^ncd  in  the  house  until  the  24th  of  that  month,  when  he  left 

the  premises,  and  sent  the  key  of  the  house  by  mail  in  a  letter 

to  one  Ellis,  from  whom  he  had  rented  it  as  agent  of  the 

respondent.     The  respondent  did  not  accept  possession  of  the 

premises,  and  after  the  expiration  of  the  year,  brought  this 

*^on  to  recover  the  remaining  four  months'  i-ent. 

^  the  trial   the  appellant   (being   the   defendant   below) 

woved  for  a  nonsuit  upon  two  grounds:   (1.)  That  the  rent 

^  payable  in  advance,  the  writ  should  have  contained  a 

^^^l  count,  and  that  the  action  for  use  and  occupation  would 

*^t  lie,      (2.)  That  actual  occupation  for  the  four  months  sued 

**  had  not  been  shewn,  which  was  necessary. 

^ne  notion  for  nonsuit  was  overruled,  and  a  verdict  found 

w  the  plaintiff  (respondent).    The  defendant  having  appealed 
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^^2.  to  the  County  Court  Judge  for  a  nonsuit  or  new  trial,  and  thi 
GiLus  summons  being  dismissed,  he  thereupon  appealed  to  this  Court 
Morrison.  Feb'y  21,  1882.  E.  L,  Wetnwre,  Q.  C,  argued  in  support  o 
t]ic  appeal,  and  besides  urging  the  grounds  taken  for  a  nonsuit 
(citing  Angell  v.  Randally^)  contended  that,  failing  a  nonsuit 
there  should  be  a  new  trial  on  the  following  grounds :  (1.)  Be 
jection  of  evidence  offered  to  shew  the  state  of  the  premises  al 
the  time  of  the  lease.  (2.)  Of  the  letter  sent  to  Ellis  with  the 
key.  There  was  also  another  ground,  of  misdirection  of  the 
Judge  in  directing  the  jury  that  the  fact  of  the  respondent 
telling  Ellis  to  keep  the  key  till  he  called  for  it  was  not  con- 
clusive as  shewing  that  he  had  accepted  a  surrender  of  the 
premises,  but  during  the  argument  he  abandoned  this  point 

He  refeiTed  to  the  following  cases  : 

Smith  V.  Marrable  ;'^  Collhis  v.  Barrow  ;^  Wilson  v.  Find 
Hatton;^  Edivards  y,  Etlccringtoii;^  Scdiahui^  v,  MarsliaU;* 
Arden  v.  Pullen,' 

Smith  V.  Marrahle  decided  that  the  tenant  is  justified  in 
leaving  a  house  when  it  has  become  untenantable  by  reason  d 
disease,  &c. 

The  rejection  of  the  evidence  of  the  letter  to  Ellis  from  Qillii 
was,  he  submitted,  clearly  wrong ;  this  letter  was  part  of  th< 
res  geatce — that  is  it  was  sent  with  the  key  to  Ellis  after  thi 
conversation  between  Gillis  and  Ellis.  It  was  a  communicatioi 
accompanying  an  act.  The  act  was  admissible,  and  the  lettei 
explaining  it  was  clearly  admissible  also. 

FeVy  22.  Blaivy  contra.  An  action  for  use  and  occupatioi 
will  not  lie  for  rent  payable  in  advance  before  the  term  expta 
but  it  will  after  that  time.  There  is  no  difference  whethei 
rent  is  payable  in  advance  or  not  as  to  action  when  the  tern 
expires.  Angell  v.  Randall  does  not  support  the  eontraij 
view  as  urged  by  the  other  side.     See  Woodfall,  9  e<l.,  p.  711 

Defendant  had  no  right  to  give  evidence  of  the  state  of  th< 
house  at  the  time  of  the  lease.  Whatever  question  might  ari« 
when  premises  were  let  for  a  specific  purpose,  it  caniurf 
arise  here.     [Palmer,  J.     In  an  action  for  use  and  occupatioc 
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night  not  the  state  of  the  house  be  material  ?]     T  submit  not. ^^^\ 

Phere  is  no   warranty   implied  or  express  in  reference*  to  the       (^imjs 
>reinise.s.     Hart  v.  Windsor^  decides  this.  Morrisox. 

We  have  the  fact  that  the  defendant  was  in  the  occupation 
>f  the  premises  for  eight  months  from  the  time  at  which  he 
vrants  to  shew  state  of  premises. 

As  to  the  letter,  it  was  inadmissible  because  the  defendant 

could  not  by  writing  a  letter  make  evidence  for  himself. 

WetmorCy  Q,  C,  in  reply. 

Cur.  adv.  vidf. 

Tlie  following  judgments  were  now  delivered  :  - 

Wetmore,  J.     It  was   contended   the   action  should   have 

been  on  the  special  agreement.     The  rent  was  paid  up  to  end  of 

December  1879.     After  the  month  of  December,  as  a  fact  of 

Actual  occupation  the  defendant  did  not  occupy  any  part  of  the 

premises.     The  action  was  brought  for  rent  for  the  months  of 

January,  February,  March  and  April,  1880. 

On  the  trial  the  now  appellant's  counsel  offered  to  shew  the 
mtenantable  condition  of  the  house  owing  to  bad  water,  bad 
Irainage  and  generally  that  the  house  was  not  tit  to  live  in  at 
fehe  time  the  appellant  took  possession  of  it  about  a  week  after 
the  signing  of  the  lease.     This  occurred  during  the  examination 
cl  the  plaintiff's  witnesses.     The  same  question  arose  during 
ihe  progress  of  the  defence  on  the  examination  of  the  appel- 
lant, when  the  plaintiff's  counsel  objected  to  shewing  the  state 
rf  the  house,  as  it  would  be  no  answer  to  the  action,  which 
objection  was  sustained.     If  this  description  of  evidence   is 
admissible,  its  rejection  must  1x5  fatal  to  sustaining  the  verdict. 
Beside  the  technical  ground  that  actual  use  and  occupation 
:  must  be  proved  for  the  period  sought  to  be  recovered  for,  tliei-e 
■  were  other  grounds  of  defence,  one  the  untenantable  condition 
I  rf  the  house  owing  to  bad  water,  bad  drainage  and  genemlly 
^t  the  house  was  not  fit  to  live  in  at  the  time  the  appellant 
took  possession  of  it.     Also,  that  the  defendant  did  not  occupy; 
^  surrender  and  acceptance  of  premises.     The  defence,  I 
Wnk,  cannot  prevail  on  the  ground  of  the  necessity  of  proving 
•ctual  occupation :  Consol.  Stat.  cap.  83,  sec.  13,  (page  714). 
i  "^des  there  was  actual  occupation  for  eight  months  and  pay- 

,  11211.  &W.  68. 
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rnent  of  rent  therefor  proved.  The  matter  of  surrender  wi 
left  to  tlie  jury,  and  the  jury  found  against  the  defendant;  n 
matter  of  misdirection  was  pressed  at  the  arpfument. 

As  to  the  untenantable  state  of  the  premises,  among  the  case 
cited  in  support  of  the  <lefenco  are  Smith  v.  Man^able ;'  WUm 
ef  al,  V.  Finch  Hatton.'  These  are  both  cases  of  lettin«rof 
furnished  house  and  in  which  it  was  held  that  tlie  state  of  th 
house  at  the  beginning  of  the  intended  tenanc}'  entitled  tl 
defendant  to  rescind  the  contract,  and  that  he  was  not  liabl 
for  use  and  occupation.  But  from  the  authorities  I  shall  pre 
ently  mention,  the  law  regulating  a  furnished  house  is  ik 
applicable  to  the  present  ca^jc. 

Salisbury  v.  Marshall^  was  also  cited  in  support  of  & 
appeal,  which  decided  where  the  agreement  under  which 
party  holds  a  house  states  that  he  "  agrees  to  become  tenant  I 
occupying,"  it  will  be  an  answer  to  a  claim  of  rent  in  anactic 
for  use  and  occupation  if  he  shews  that  the  house  was  not  i 
such  a  reasonable  and  decent  state  of  repair  as  to  be  fit  fi 
comfortable  occupation. 

EdvanU  v.  Ktherinfjlon^  decides  that  a  tenant  of  a  hooi 
from  year  to  year  not  under  any  agreement  to  repair  may  qn 
without  previous  notice  to  his  landlord  on  the  premises  becoB 
ing  unsafe  and  useless  from  want  of  repairs ;  and  such  tenant 
not  liable  in  an  action  for  use  and  occupation  for  any  rei 
after  the  occupation  had  ceased  to  be  beneficial.  These  tn 
last  cases  support  the  appellant's  contention.  But  in  Hari 
Wiiulsoi\^  13aron  Parke,  in  delivering  the  judgment  of  tl 
Court,  at  page  80,  says  "But  the  defendant  chiefly  rests  h 
case  upon  the  docision  in  Smith  v.  Marrahle,  My  judgmei 
in  that  case  certainly  proceeded  upon  the  authority  of  tu 
previous  decisions,  which,  though  they  contained  a  novel  da 
trine,  had  not  been  cinestioned  in  Westminster  Hall  and  ha 
leceived  to  a  certain  degree  the  sanction  of  the  Lonl  Chi 
Justice  Tindal  in  a  subsequent  case.  These  cases  were  Edyvtm 
v.  Etherington,''  before  Lord  Tenterden,  and  afterwards  tl 
Court  of  King  s  Bench,  and  Collins  v.  Barrov\'  and  the  las 
that  before  Lord  Chief  Justice  Tindal  was  Salisbu/n/  v.  Ma\ 
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Actii,  and  I  thought  they  establishe<i  the  doctrine  not  merely        ^^^- 
that  there  was  an  implied  contract  on  the  part  of  the  le&sor,       Gillis 
ttiat  the  house  demised  should  be  habitable,  but  an  implied    morjiison. 
Audition  that  the  lease  should  be  void  if  it  were  not,  and  the 
tenant  chose  to  quit.     From  the  full  discussion  which  those 
cases  have  now  undergone  on  the  present  argument,  and  that 
ia  the  recent  case  of  Sutton  v.  Temple,  I  feel  satisfied  they 
cannot  be  supported  if  the  reports  of  them  are  correct ;  and  we 
all  concur  in  opinion  that  they  are  not  law, — an  opinion  strongly 
ntiinated  in  the  case  of  Sutton  v.  Temple,  in  which  this  Court 
lecided  that  there  was  no  implied  warranty  of  condition  or 
itness  for  a  particular  purpose  on  a  lease  of  aftermath."     The 
earned  Baron  refers  to  Smith  v.  Marrable,  distinguishing  it  as 
jeing  a  case  of  a  demise  of  a  ready  furnished  house  for  a  tem- 
porary residence  at  a  watering  place.     He  then  proceeds,  page 
J7,  "We  are  all  of  opinion  for  these  reasons  that  there  is  no 
sontract,  still  less  a  condition,  implied  by  law  on  the  demise  of 
r^al  property  only — that  it  is  fit  for  the  purpose  for  which  it  is 
tet.     The  principles  of  the  common  law  do  not  warrant  such  a 
position ;  and  though  in  the  case  of  a  dwelling  house  taken  for 
habitation  there  is  no  apparent  injustice  in  inferring  a  conti*act 
of  this  nature,  the  same  rule  must  apply  to  land  taken  for 
other  purposes,  for  building  upon  or  for  cultivation ;  and  there 
would  be  no  limit  to  the  inconvenience  that  would  ensue.     It 
is  much  better  to  leave  the  parties  in  every  case  to  protect 
their  interests  themselves  by  proper  stipulations,  and  if  they 
i^ly  mean  a  lease  to  be  void  by  reason  of  any  unfitness  in 
tile  subject  for  the  purpose  intended,  they  should  express  that 
meaning." 
In  a  previous  part  of  the  case  at  page  84,  Parke,  B.,  says : 
.  **Where  there  is  an  actual  demise  of  the  unfurnished  fabric  of 
:    *  specific  messuage  for  a  term  there  is  no  contract  implied  by 
:    lav  on  the  part  of  the  lessor  that  the  messuage  was  at  the 
:    we  of  the  demise  or  should  be  at  the  commencement  of  the 
;    ^•nn  in  a  reasonably  fit  and  proper  state  and  condition  for 
•   "tintation,  (that  is  so  far  as  concerned  the  fabric),  though  it 
^    ^^  demised  and  let  for  the  purpose  of  immediate  habitation." 
I   ^^  was  the  plaintiff's  objection  to  the  plea,  and  the  Court 
■    ^eie  unammoualy  of  opinion  the  plea  was  bad.    The  learned 
^n  proceeds  on  page  84 :  ''That  if  such  a  contract  is  implied 
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1882. by  law  it  would  be  no  defence  where  the  tenant  had  actuall] 

(JiLLis  occupied;  his  remedy  would  be  by  a  cix)ss  action;  and  to  consti 
Morrison.  ^^^^  ^  valid  defence  on  the  gi'ound  of  the  breach  of  this  con 
tract,  the  law  must  give  also  a  right  to  abandon  the  le&se  upoi 
the  breach  of  it;  that  is,  to  make  a  defence,  the  law  mus 
imply  not  merely  a  contract  but  a  condition  that  the  le«a 
should  be  void  if  the  house  was  unfit  for  occupation."  A' 
page  8(1 :  "it  appears  to  be  clear  upon  the  old  authorities  ihf 
there  is  no  implie<l  warranty  on  the  lease  of  a  house,  or  of  land 
that  it  is,  or  shall  be,  reasonablv  fit  f(»r  liabitatiou  or  cultivation 
The  implied  contract  relaU'S  only  to  the  estate  not  to  the  con 
(lition  of  the  property."  i^ni^ylicc  v.  Farnsirorfk :  ^  In  an  agiw 
ment  for  a  tenancy  of  buildings  for  a  term,  the  landlord  tod 
the  repairs,  there  is  no  implied  condition  that  the  tenant  ma; 
([uit  if  the  repairs  are  not  done.  No  objection  is  made  ontb 
ground  of  the  verdict  being  against  evidence  or  weight  o 
evidence ;  and  objection  on  the  ground  of  misdirection  is  no 
pressed.     The  case  must  turn  on  the  rejection  of  evidence. 

The  lettei',  1  think,  was  not  admissible  on  two  grounds — lirsi 
that  the  defendant  under  the  facts  proved  could  not  so  inano 
facture  evidence  for  himself :  G'dbcH  v.  Canipbell ;'  secondlj 
that  the  subject-matter  of  the  letter,  if  it  could  be  thus  manu 
factured,  proved  no  defence  under  i/((rf  v  Windsor^  previousl; 
refeiTcd  to.  The  last  ground  applies  as  well  to  the  othc 
evidence  that  was  rejected. 

The  appeal  1  think  shouhl  be  dismissed  with  costs. 

Kixu,  J.     I  agree  that  the  appeal  should  be  dismissed. 

Wei.don,  J.  This  was  an  appeal  from  the  County  Cow 
of  Northumberland.  The  appellant  had  rented  a  house  i; 
Chatham,  on  the  second  of  May,  1879,  for  one  year  and  signe 
an  agreement  in  the  following  terms : — 

(His  Honor  here  read  the  lease  as  above.) 

The  appellant  paid  his  rent  up  in  December,  1879.  Thei 
were  four  months  rent  due  on  the  1st  May,  which  was  nc 
paid,  and  for  which  this  suit  was  brought.  The  appellant  sa^ 
the  house  and  remained  in  it  until  the  24th  December.  Th 
appellant,  who  was  examined  on  his  own  behalf,  says — on  tb 
^th  or  ()th  January  he  sent  the  key  of  the  house  in  a  letter  t 

17  31.  &  G.  57U.  31  llHiK  474.  «12  M.  &  W.  <Ml 
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Ellis,  who  let  the  house  to  him.     Ellis  says  he  had  no  authority        ^882.  

to  take  the  house  off  his   hands  for  the  respondent.     The      Gu.lis 
defendant  in  the  Court  below  (the  appellant  here)  says,  he    MoBwsoy. 

ceased  to  occupy  the  house  after  the  5th  or  6th  of  January, 

^ud  contends  he  is  not  liable  for  the  rent.     The  house  was  not 

taken  off  his  hands  during  the  winter. 
It  was  urged  by  the  appellant's  counsel  that  the  letter  which 

^as  sent  with  the  kev  to  Ellis,  should  have  been  admitted  in 
evidence,  but  which  the  Judge  below  refused  to  admit ;  this, 
t  was  urged  here  should  have  been  admitted,  and  that  it  was 
i"iror  in  not  admitting  it. 

^'he  Judge  charged  the  jury,  and  a  verdict  was  found  for  the 
l«i.intiff  for  ?33.32,  being  the  amount  of  the  unpaid  rent  for 
x^  year. 

The  appellant  makes  several  grounds,  upon  which  he  claims 
^c*  verdict  cannot  be  sustained.  1st.  Action  should  be  on  the 
^ctse,  and  use  and  occupation  will  not  lie.  2nd.  The  not  ad- 
=^i.tting  Gillis*  letter  accompanying  the  key.  3rd.  In  telling  the 
Li»y  estoppel  did  not  apply. 

Ji&  to  the  first  point,  after  the  tenancy  has  expired,  use  and 
o<«upation  is  the  proper  form  to  bring  the  action:  thei'e  is 
i^o thing  in  this  objection.  In  regard  to  the  2nd  ground,  the 
defendant  below  could  not,  by  writing  a  letter  to  Ellis  the  per- 
oii  who  let  him  the  house  for  Morrison,  make  evidence  for 
himself ;  it  was  a  mere  declaration  of  the  appellant  to  a  third 
>^Tson,  which  could  not  affect  the  plaintiff  in  the  Court  below  ; 
l^c  pei*son  to  whom  the  letter  and  key  were  addressed  had  no 
^^ithority  to  accept  a  suiTender. 

The  case  was  left  to  the  jury,  that  if  there  had  been  a  sur- 
^■^iider  to  a  person  with  authority  to  accept  the  same  on  behalf 
*^  the  plaintiff,  they  should  find  for  the  defendant;  but,  if 
^t^lerwise,  for  the  plaintiff.  The  verdict,  I  am  of  opinion 
'^ould  not  be  disturbed. 

There  is  nothing  in  the  case  to  raise  an  estoppel. 
The  case  of  Oastler  v.  Henderson,^  on  appeal  from  the  Queen's 
^^nch  Division,  the  note  of  the  case  was  this : — 

"When  a  tenant  on  lease  has  quitted  the  demised  premises  before  the 
ion  of  the  term,  and  has  sent  the  key  to  the  landlord,  with  the 
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intention  of  giving  up  the  possession,  the  mere  fact  that  the  landlord 
has  received  the  key  and  attempted  unsuccessfully  to  relet  the  pn'mi- 
ses,  does  not  estop  liiiii  from  alleging  that  the  tenancy  still  sulisist& 
And  if  afterwards  before  the  expiration  of  the  term  the  landlonl 
relets  the  premises,  the  surrender  by  ojieration  of  law  takes  effect 
from  such  i*elotting,  and  does  not  relate  back  to  the  original  reoci)A 
of  the  key  by  him." 

Cockbuni,  C.  J.,  in  giving  judgment,  says : — 

"  1  am  far  from  snying  that  in  order  to  estop  the  plaintiff,  there 
must  have  been  a  physical  taking  of  the  premises.  Tliere  may  be  cir 
cumstances  which  would  amount  virtually  to  actually  taking  possession 
of  the  premises.  Jlere  tliere  is  nothing  of  this  sort.  The  ]>laintifi8 
do  not  take  possession  in  point  of  fact,  nor  have  they  done  anything 
which  jnaterially  comes  to  the  same  thing.  They  take  the  key  and 
look  about  for  a  tenant.  If  they  had  found  one  and  let  him  in,  ihen 
they  would  have  taken  jK)ssossion  and  the  estoppel  would  have  iinseu. 
But  up  to  the  time  when  they  got  a  tenant  they  did  nothing  to  ip- 
]>i*oach  a  re-entry,  exce])t  on  one  occasion  when  they  allowed  some  of 
their  workmen  to  use  two  of  the  rooms  for  a  short  time.  In  some 
aspects  of  the  case  that  might  be  considered  evidence  of  a  resumption 
of  the  premises,  but  I  should  not  take  it  so  myself,  nor  should  I  advise 
a  jury  to  put  that  interpretation  upon  it.  It  is  not  an  act  of  sufficient 
importance  to  alUiv  my  view  of  the  case,  and  I  think  the  plaintifis 
have  done  nothing  but  what  they  i-easonably  might,  in  the  interest  of 
all  |)artie8  without  pi*ejudice  to  their  own  rights,  and  without  actually 
or  virtually  suiTcndenng  the  piTsmises,  which  must  l>e  by  acts  of  an 
unequivocal  character  inconsistent  with  the  continuance  of  the  ten- 
ancy." 

There  is  here  no  taking  pcssession  by  Morrison  or  by  any 
one  under  him,  and  therefore  no  suri'cndcr  by  operation  of 
law.    The  sending  the  key  in  a  letter  to  Mr.  Ellis  who  had  no 
authority  to  accept  a  suirender  or  take  the  key,  and  the  -a 
manner  in  which  tlic  key  was  sent  in  a  letter  by  mail  shewB^ 
inferentially  that  the  defendant  below  (Gillis)  had  his  owilm 
doubts. 

I  am  therefore  of  opinion  this  appeal  should  be  dismissedE 
and  with  costs. 

Allkx,  C.  J.,  and  Duff  and  Palmer,  J  J.,  took  no  part 

Appeal  diamiseed  wUh  eoris* 
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BLACK,  APPELL.VNT,  V.  DOHERTY,  Respondent.  18S2. 

^€Ue  of  Goods — StcUtUe  of  Frauds — Gimrantec — iV^eic  trial.  June. 

•ed  to  get  oat  logs  for  plaintiff,  who  was  to  f urnisli  the  sapplies  ;  A. 
loyed  defendant  to  haul  the  supplies  to  his  camp,  and  so  infonned  the 
itm,  but  when  the  defendant  went  for  them,  the  plaintiff  refused  to  give 
a  without  a  written  order  from  A.,  but  (as  he  stateu)  told  the  defendant  he 
Id  eive  them  to  him,  and  hold  him  responsible  if  A.  did  not  pay  for  them. 
de^ndant*s  account  of  what  took  place  was  that  when  the  plaintiff  was 
log  the  goods  ready  he  told  the  defendant  ho  should  charge  them  to  him, 
'hich  the  defendant  answered,  that  he  need  not  do  so ;  that  they  were 
for  him,  but  for  A.,  and  that  he  (defendant)  did  not  want  them  ;  and 
plaintiff  afterwards  delivered  him  the  goods,  and  he  took  them  away, 
plaintiff  had  charged  the  goods  to  A.,  but  altered  the  entry  and  charged 
d  to  defendant  as  got  for  A.  The  question  left  to  the  jury  was,  whether 
gpoods  were  sold  and  the  credit  given  to  the  defendant,  or  to  A.  ;  and  they 
id  the  former. 

on  appeal,  by  Allen,  C.  J.,  Wkldon,  AVetmorb  and  Palmer,  J  J., 
CO,  J.,  duhUaiUf)f  that  the  direction  was  proper;  that  if  the  sale  was 
e  to  the  defendant,  it  was  immaterial  whether  he  accepted  the  goods  as 
>wn,  or  as  the  agent  of  A.  ;  that  his  liability  was  original,  and  not  a  col- 
rftl  ensagement  to  answer  for  the  debt  or  default  of  A. 
[NO,  J.  That  the  inference  to  be  drawn  from  the  evidence  was  that  the 
itiff  delivered  the  goods  on  account  of  A. 

I  evidence  improperly  admitted  was  unimportant,  and  could  not  have 
lenced  the  jury,  a  new  trial  was  refused. 

is  was  an  appeal  from  the  County  Court  of  Kent.  The 
a  was  for  goods  sold  and  delivered,  in  which  the  plaintiff 
ned  a  verdict.  The  facts  are  sufficiently  stated  in  the 
nent  of  the  learned  Chief  Justice.  The  defendant  moved 
nonsuit,  pursuant  to  leave  reserved,  on  the  ground  that 
!K>ntract  (if  any)  proved  was  that  of  a  surety,  and  not 
{  in  writing,  could  not  be  enforced ;  or,  for  a  new  trial, 
be  ground  of  misdirection  and  improper  reception  of  evi- 
e.  The  County  Court  Judge  refused  this  motion  and  the 
idant  appealed. 

)ril  28,  1882.  McLean  for  the  appellant.  The  County 
t  Judge  told  the  jury  that  the  only  question  was,  to  whom 
credit  was  given.  If  they  believed  it  was  given  to  the 
idant,  they  should  find  for  the  plaintiff.  The  defendant 
d  his  Honor  to  leave  it  to  the  jury  to  say  whether  the 
8  were  delivered  under  the  written  agreement  with  Black 
^ard.  2nd.  Whether  the  plaintiff  would  have  looked  to 
I  if  they  had  got  out  sufficient  logs  to  cover  his  supply 
and  3rd.  Whether  the  defendant  accepted  the  goods  in- 
bg  to  become  responsible  for  them,  or  merely  as  the  agent 
lack  &  Ward.    [Palmer,  J.    Is  that  not  all  involved  in 
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1882.  the  question,  to  whom  credit  was  given  ?]  It  should  have  been 
Black  left  to  the  juiy  to  say  what  the  defendants  intention  was. 
DoHKRTY  [^Vetmork,  J.  I  think  that  would  bo  a  vorj'  improper  ques- 
tion :  it  is  not  what  the  defendant  intended,  but  what  contnct 
the  parties  made.]  The  evidence  shews  that  Black  k  Ward  were 
pvimarily  liable,  and  the  defendant  s  liability  was  only  that  of 
a  guarantor;  MoimUiephen  w  Lakeman;^  Keate  v.  TevipU' 
2nd.  The  conversation  between  Black  &  Ward  and  the  plain- 
tiff, when  the  defendant  was  not  present,  was  improperly 
received. 

Hanington,  Q.  C,  contra.  The  whole  question  is,  to  wHoibl^ 
credit  was  given ;  and  that  was  fairly  left  to  the  jur3',and  thej=r 
have  found  for  the  plai^atiff.  Thei-e  is  clear  evidence  to  sup — 
port  this  finding ;  but  I  am  not  obliged  to  argue  that  point,  a^ 
there  is  no  motion  for  a  new  trial  on  the  ground  that  the  vcr  - 
diet  is  against  evidence. 

McLean,  in  reply. 

Car,  (file,  vult 

The  following  judgments  wore  now  delivered : 

Allen,  C.  J.    This  was  an  action  for  goods  sold  and  de-^ 
livered,  amounting   to  803  and  upwards.      The  goods  were? 
delivered  to  the  appellant  on  two  occasions — the  8th,  and  th& 
28th  Januaiy,  1878 — and  the  only  question  is  whether  the  sale? 
was  made  to  him,  and  the  credit  given  to  him,  or  to  Messrs* 
Black  &  Ward,  who  had  entered  into  an  agreement  with  tie" 
respondent  to  cut  and  haul  for  him  a  quantity  of  spruce  logs- 
during  the  winter  in  which  tlie  goods  were  delivei-ed,  and  to 
whom  he  had  acfvcod  to  fiunisli  supplies  to  enable  them  to  cat 
and  (lelivor  tlio  ]ainl)or.     There   Is  no  doubt  the  respondent 
knew  that  Black  &  Ward  had  employed  the  appellant  to  haul 
such  supplies  to  their  camp  as  they  might  require  during  the^ 
winter,  and  it  is  also  undisputed  that  the  goods  in  questioiL 
were  taken  by  the  appellant  to  Messi-s.  Black  &  Ward's  caup, 
and   used   by  them ;   and   the   respondent  would  not  sweac 
whether  the  goods  were  or  were  not  delivered  under  his  agree- 
ment with  Black  &  Ward.     The  evidence  of  tlie  parties  as  to 
what  took  place  when  the  goods  wei*e  delivered,  differs  male— 
rially.    The  respondent  states  as  follows : — 

"~  iL.  R.  71^.  R202.  aiRAP.  156. 
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^'  The  defendant  came  to  me  on  the  8th  January,  1878,  and  said  he         1382. 
wmnted  some  supplies  for  Black  &  Ward.     I  asked  him  if  he  had  an         Black 
order.     He  said  "  no."     I  told  him  I  would  not  give  him  any  goods  v. 

fcr  Black  «k  Ward  without  an  order,  but  I  would  give  them  to  him-     Dohertv. 
^^and  charge  him,  and  if  Black  <fe  Ward  paid  me  it  was  all  right ; 

ii  not,  I  would  hold  him  respo]isible.     When  I  gave  him  the  goods,  1 

told  him  the  second  time  that  1  would  hold  him  responsible." 

The  appellant  s  account  of  the  transaction  was,  that  he  met 
the  respondent  at  Black  &  Ward's  camp  a  few  days  before  he 
got  the  goods,  when  Black  fone  of  the  firm)  told  the  respondent 
that  the  appellant  was  the  man  who  was  to  haul  a  load  of  sup- 
plies for  them  ;  to  which  the  respondent  answered  "  all  right," 
and  asked  the  appellant  when  he  would  be  down,  ahdhe  (ap- 
pellant) said  on  the  following  Monday.     That  he  accordingly 
went  for  the  goods,  and  the  respondent  asked  him  if  he  had 
an  order,  and  he  said  he  had  not;  that  the  respondent  went  to 
his  store  and  began  getting  the  things  ready,  and  while  he  was 
doing  so,  said — 

"I  will  charge  you  for  these  things ;"  to  which  he  (apjxjllant)  an- 
swered, "  You  ne©d  not  charge  me  with  them  ;  I  don't  want  them  ; 
t^ejare  not  for  me;  they  are  for  the  men  that  are  working  for  you — 
Black  k  Ward." 

That  this  was  all  that  was  said  about  them  at  that  time,  and 
tiiat  after  the  things  were  ready,  he  (appellant)  took  them 
iway. 

It  appeared  by  the  respondent's  day  book,  that  ho  had  charged 
these  articles  to  Black  &;  Ward,  but  afterwards  struck  out  their 
JMttnes,  and  made  the  following  entry :  Dr.  per  James  Black — 
he  savs  for  Black  k>  Ward."  He  was  unable  to  state  when  he 
■Wide  this  alteration — whether  it  was  at  the  time  he  delivered 
*he  goods,  or  when  he  posted  his  books. 

The  respondent's  account  of  what  took  place  when  he  de- 
Kvered  the  second  lot  of  goods,  on  the  28th  January,  was  as 

foUows : — 

The  defendant  said  he  came  for  supplies  for  Black  k  Wai'd.     I 

•*^  him  if  he  had  an  order.     He  took  a  piece  of  paper  out  of  his 

P*^et.     I  looked  at  it  and  handed  it  back  and  told  him  that  was  not 

?J  ^*^er,  and  asked  him  who  gave  it  to  him.     He  said,  some  of  the 

^*^k  or  Ward  women.     I  told  him  it  was  not  an  order,  and  I  could 

?f*  ^ve  the  goods  to  Black  k  Ward,  but  I  would  give  the  goods  to 

r?^^^\i  and  charge  him  with  them.     Defendant  said  it  would  not  be 

j^'*  to  chaige  them  to  him.     1  told  him  he  could  please  himself- — 

^^  I  would  not  give  the  goods  to  Black  &  Ward.     Defendant  re- 

^^   aUUI  N.  a  B«porta.  28 
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1882.         mained  a  spell,  and  in  the  course  of  half  an  hour  he  said  he  woul 
gj^^^        take  them,  and  I  delivered  the  following  goods.     (He  then  enume 
ated  the  articles.) 

These  goods  were  charged  to  the  appellant,  and  a  statemei 
added  to  the  entry,  that  he  said  they  were  for  Black  &  Wan 

The  appellant's  statement  of  this  transaction  was,  that  aft< 
Doherty  had  looked  at  the  paper  and  said  it  was  not  signc 
by  Black  &  Ward,  he  began  to  get  the  goods  ready  which  wei 
mentioned  in  the  paper,  and  while  he  was  doing  so,  he  said  1 
the  appellant,  "  I  will  charge  you  with  this  stuff,"  to  which  tl 
appellant  answered,  that  he  need  not.  The  plaintifTs  evideiu 
is  corroborated  to  some  extent  by  the  testimony  of  Joseph  act 
Robert  ;Mit<ihcll,  each  of  whom  heard  part  of  the  conversatio 
between  the  parties. 

I  cannot  discover  any  misdirection.  I  think  the  most  of  th 
(questions  which  the  appellant's  counsel  wished  to  bo  left  to  th 
jury  were  suljstantially  involved  in  the  question  w^hich  wi 
left  to  them.  Indeed,  1  think  it  would  have  b^n  misdirectio 
if  the  third  question  proposed  had  been  left  to  the  jury.  I 
the  sale  was  made  to  the  defendant,  and  the  credit  was  reall 
given  to  him,  and  the  plaintiff  refused  to  deliver  the  goods  o; 
any  other  terms,  it  is  immaterial  whether  the  defendant  an 
cepted  the  goods  as  his  own,  or  whether  he  accepted  them  to  \ 
delivered  to  Black  &  Ward.  The  plaintiff  had  a  right  to  refiu 
to  deliver  any  goods  except  upon  the  written  order  of  Black . 
Ward,  and  if  he  did  so  refuse,  and  the  defendant  chose  to  tal 
them  on  the  terms  stated  by  the  plaintiff,  making  himself  pe 
sonally  liable,  he  cannot  escape  from  the  liability,  even  thoug 
he  received  the  goods  as  the  agent  of  Black  &  Ward,  and  d 
livered  them  to  his  principals,  for  there  is  nothing  to  prevci 
an  agent  making  himself  personally  liable  in  such  case- 
Thonxson  v.  Davenport}  The  jury  have  chosen  to  belies 
the  plaintiffs  account — that  he  sold  the  goods  to  the  defeiM 
ant,  and  not  to  Black  &  Ward — and  though  the  alteration  ( 
the  charge  in  his  book  of  the  goods  delivered  on  the  8fc 
January  throws  a  great  deal  of  doubt  on  his  statement  that  b 
delivered  them  on  the  credit  of  the  defendant,  that  was  entirel 
a  question  for  the  jury,  in  detennining  the  plaintiff's  credibility 
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the  defendant  moved  for  a  new  trial  on  the  ground  that        ^^^2. 
verdict  was  against  the  evidence,  I   should  have   been      Black 
strongly  inclined  to  reverse  the  judgment;  though  according     dohektt. 
to   the  rule  acted  on  in  Hilland  v.  Hamm,^  it  may  be  doubtful 
'whether  the  Court  would  have  felt  at  liberty  to  interfere. 

The  objection  that  the  defendant  s  promise  was  collateral  and 

therefore  not  binding  for  want  of  a  writing,  is  not  sustainable. 

The  Statute  of  Frauds  has  nothing  to  do  with  this  case  if  the 

plamtifTs  evidence  is  true.     The  defendant's  engagement  was 

original  and  direct,  and  not  a  collateral  engagement  to  answer 

Cor  the  debt  or  default  of  Black  &;  Ward.     In  fact,  according 

to  the  plaintiff's  evidence,  there  never  was  a  sale  to  them  of 

the  goods  in  question,  and  therefore  they  had  not  incurred  any 

liability  to  him  in  respect  to  them :  the  defendant's  liability  was 

consequently  primary.     In  this  respect,   the  case  resembles 

Jiountstephen  v.  Ldkeman,^     Whether  the  plaintiff  could  have 

soed  Black  &  Ward,  as  the  principals  for  whom  the  defendant 

got  the  goods,  is  not  material. 

The  evidence  objected  to  was  given  on  the  cross-examination 
of  William  Black  and  of  John  Ward.  In  Black's  cross-examin- 
ation the  question  objected  to,  was  "What  did  the  plaintiff  tell 
you  in  the  conversation  about  the  account  when  you  went  to 
Wm  the  second  time?"  I  cannot  find  in  the  case  that  the 
defendant  had  given  any  evidence  of  a  conversation  with  the 
plaintiff  which  would  warrant  such  a  question  being  put  to 
the  witness ;  nor,  on  the  other  hand,  can  I  see  anything  in  his 
answer  that  seems  to  be  at  all  important,  or  which  could  influ- 
^ce  the  jury  in  any  way  in  determining  the  question  in  dispute : 
Aerefore,  although  the  question  would  seem  to  have  been  im- 
P'^per,the  evidence  is  not  of  such  a  character  as  to  justify  the 
'^versal  of  the  judgment.  The  same  remark  will  apply  to 
tJ^e  cross-examination  of  the  other  witness.  I  cannot  see  that 
the  jury  could  have  been  influenced  by  it;  and  therefore  there 
^  nothing  in  the  objection.    The  appeal  must  be  dismissed. 

King,  J.  I  cannot  entirely  agree  with  my  learned  Chief 
Justice  and  brethren,  as  I  think  that  the  first  lot  of  goods — 
^t  of  January  8th — was  got  on  the  credit  of  Black  &  Ward, 
^  not  on  the  credit  of  the  appellant,  the  defendant  below. 

n  p.  *&  280.  sL.  R.  7  Q.  B.  196;  7  H.  L.  C.  17. 
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As  I  understand  it,  Doherty  had  a  contract  with  '. 

Ward,  by  which  they  were  to  get  out  lumber  for  hin: 

was  to  furnish  supplies  to  them.    The  defendant  was 

st^r  for  Black  &  Ward,  and  was  sent  by  them  to  Dol 

certain  supplies.    Doherty  declined  to  let  defendant  1 

goods  on  Black  &;  Ward's  account,  as  defendant  did  nc 

proper  order,  but  he  offered  to  let  defendant  have 

his  own  credit,  until  a  pix)per  order  could  be  got.     The 

ant  refused  to  take  them  in  this  way;  and,  without  f 

more  being  said,  Doherty  delivered  the  goods  to  dc 

who  received    them  and    delivered  them  to  Black  I 

Doherty  charged  the  goods  to  the  account  of  Black 

in  his  books,  but  he  explained  it  as  having  been  done 

take.     This  being  the  evidence  as  appearing  on  the  p 

case,  I  think  the  inference  to  be  drawn  ivom  it  is  that 

acceded  to  the  defendant's  terms,  and  delivered  the , 

account  of  Black  &  Ward,  and  I  therefore  think  that 

diet  should  be  reduced  by  the  amount  of  these  goods. 

Weldon,  WETMORE,and  Palmer,  JJ.,  concurred  in  t 

ment  of  the  learned  Chief  Justice. 

Appeal  clieTi 


1882. 


June, 


WARD  r.  OUTHOUSE  AND  READ. 

Justice  of  the  Peace — False  iuiprisonvient — Recitals  in  Wt 

Proof  of  canvictioii. 

In  an  action  for  false  imprisonment  against  a  Justice  of  the  Peace,  1 
tion  chained  that  he  acted  without  jurisdiction,  and  also  mtiii 
without  reasonable  and  probable  cause.  Plea  justifying  the  im 
under  a  conviction  before  the  defendant  under  the  Act  32  A;  3fl 
for  maliciously  destroying  trees.  The  plaintiff  put  in  evidence  i 
under  which  he  was  arrested,  reciting  that  he  had  been  convictec 
defendant  of  maliciously  destroying  trees,  as  stated  in  the  pie 
adjudged  to  be  imprisoned  for  twenty  days,  and  he  proved  his  un 
under  the  warrant,  and  that  he  had  been  discharged  on  habeas  ccrp 
reasons  for  the  discharge  were  not  shewn.    The  defendant  called  v 

Held,  per  Weldon,  J.,  that  the  plaintiff  by  putting  the  warrant  i 
did  not  relieve  the  defendant  from  the  necessity  of  proving  the 
Per  Palhkr  and  KiNii,  JJ.,  that  though  the  recital  in  the  warranl 
facte  evidence  of  a  conviction,  it  should  have  been  left  to  the 
under  all  the  circumstances  whether  the  recital  was  tme.  Per  Ai 
and  Wktmore,  J.,  1.  That  the  recital  being  evidence  for  the  def* 
conviction,  the  plaintiff  was  bound  to  prove  cither  that  there  v 
conviction,  or  that  it  vraa  in  a  matter  beyond  the  Juttice'e  janed 
2.  There  being  no  evidence  throwing;  doubt  upon  the  redtal  in  t] 
it  should  not  have  been  left  to  the  jury  to  find  whether  it  wis  tn 
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This  was  an  action  for  false  imprisonment,  tried  before        ^^^- 

Allen,  C.  J.,  at  the  Westmorland  Circuit  in  July,  1881.  Ward 

The  first  count  of  the  declaration  stated  that  the  defendant,    outiiousb. 

%ead,  assuming  to  act  as  a  Justice  of  the  Peace,  but  without 
Wiy  jurisdiction  or  authority  in  that  behalf,  and  the  defendant 

\  Outhouse,  caused  the  plaintiff  to  be  imprisoned  in  the  common 
g^l  of  Westmorland  for  fifteen  days,  till  he  was  discharged 

!;  \)y  an  order  of  Mr.  Justice  Wetmore.  The  second  count  was 
for  assault  and  imprisonment  generally.  The  third  count 
stated  that  the  defendant  Outhouse  maliciously  and  without 
any  probable  cause,  caused  the  defendant  Read,  being  a  Justice 
of  the  Peace  for  the  county  of  Westmorland,  to  issue  a  war- 
rant against  the  plaintifi*,  and  that  the  defendant  Read,  being 
8Qch  Justice,  maliciously  and  without  any  reasonable  or  prob- 
tUe  cause,  issued  a  warrant  against  the  plaintiff,  and  caused 
lum  to  be  arrested  and  imprisoned  in  the  common  gaol,  as  in 
tiie  first  count.    The  fourth  count  was  similar  to  the  second. 

The  defendant  Outhouse  pleaded  not  guilty  only.     The  other 
<kfendant  pleaded  not  guilty,  and  gave  notice  of  defence,  that 

!  tte  plaintiff  was  convicted  before  him,  as  a  Justice  of  the 
Peace  for  the  county  of  Westmorland,  under  the  Dominion 
Stat  32  and  33  Vic.  c.  22,  s.  26,  of  unlawfully  and  maliciously 
cutting,  hacking,  rooting  up,  and  otherwise  destroying  trees, 

I  8aplbgs  and  underwood,  the  property  of  the  defendant  Out- 
house, and  growing  on  his  land,  and  was,  in  pursuance  of  such 
conviction,  committed  to  gaol  by  wairant  issued  by  the  defend- 
utRead. 

At  the  trial,  the  plaintiff  put  in  evidence  the  warrant  issued 
V^t  him  by  the  defendant  Read,  stating  as  follows : 

"Whereas  Pickering  Ward,  of  Sackville,  «kc.,  was  on  this  10th 

■V  of  March,  convicted  before  the  undersigned,  one  of  Her  Majesty's 

^^^ces  of  the  Peace  in  and  for  the  said  county,  that  the  said  Pick- 

•*0g  Ward   did,   at  Sackville  in  the  said  county  of  Westmorland, 

^Uwfully  and  maliciously  cut,  bi*eak,  bark,  root  up,  and  otherwise 

**trt)y  and  damage  ti'ees,  saplings,  shrubs  and  underwood  growing 

^pon  lands  of  Simon  Outhouse  of  Sackville  aforesaid,  on  the  4th  day 

Oj  ^ebmary  last,  the  damage  done  being  over  and  above  the  amount 

^  ^'^enty-tive  cents,  and  it  was  adjudged  that  the  said  Pickering 

.^^>Xl  for  the  said  offence  be  imprisoned  in  the  common  gaol  of  the 

J*^    county  at  Dorchester,  and  there  be  kept  for  the  space  of  twenty 

T^y^  »  ihaK  are  therefore  to  command  you  the  said  constable.  &c.,''  (con- 

Jtcii^  in  the  usual  fonn.) 
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The  plaintifTalso  proved  that  he  was  arrested  and  itnpiisone 
under  tlie  warrant  as  alleged  in  the  declaration ;  and  evideiu 
was  given  to  connect  the  defendant  Outhouse  with  the  arres 
A  verdict  was  found  against  the  defendant  Outhouse,  but  tl 
other  defendant,  Read,  was  acquitted  by  the  Chief  Justice 
direction,  on  the  ground  that  the  plaintiff  had  not  proved  thi 
he  had  acted  cither  without  jurisdiction,  as  alleged  in  the  fir 
count  of  the  declaration,  or  maliciously  and  without  rcasonab 
and  probable  cause,  as  alleged  in  the  third  count. 

April  12th,  1882.  WdmorCy  Q.  C,  moved  for  a  new  trii 
The  plaintiff  made  out  a  prima  facie  case.  If  there  was  a  coi 
viction  to  found  tlic  warrant  upon,  it  was  a  matter  peculiar! 
within  tlie  knowledge  of  the  defendant,  Read,  and  he  shod 
have  proved  it ;  if  it  were  otherwise  the  plaintiff  would  I 
bound  to  prove  a  negative.  Admitting  that  the  recital  of 
conviction  in  the  waiTant  when  put  in  evidence  by  the  plaintil 
is  evidence  for  the  defendant  of  such  a  conviction,  it  is  m 
conclusive ;  and  it  should  have  been  left  to  the  jury  to  dete 
mine  whether,  considering  the  other  facts  proved,  it  was  tru 
Nothing  will  be  presumed  in  favor  of  the  proceedings  of  8 
inferior  Court.  [Duff,  J.  If  it  is  shewn  that  the  Court  bt 
jurisdiction  over  the  subject  matter  of  the  suit,  it  will  1 
assumed  they  acted  rightly.  I  think  the  rule  you  state  on 
applies  to  jurisdiction.]  In  Hay  v.  Dihhlee,  it  was  held  th 
all  the  proceedings  of  an  inferior  Court  had  to  be  proved.  Tl 
warrant  shews  want  of  jurisdiction  on  its  face.  The  raa^tm 
only  had  jurisdiction  where  the  damage  to  property  was  n 
less  than  twenty-five  cent«,  nor  more  than  twenty  doUai 
The  cutting  of  eacli  tree  was  an  oflencc.  The  Justice  caiin 
acquire  jurisdiction  by  putting  a  number  of  offences  togeth< 
The  wan-ant  is  also  bad  on  its  face  for  duplicity,  and  for  oi 
certainty  in  the  description  of  the  offence.  Reg.  v.  Bamaby 
Mayor  of  London  v.  Cox;'-  Carrait  v.Morlcy  ;^  Caudle  v.&, 
hiour;*  Paley  on  Couv.  (8  ed.)  314,  were  also  refeiTed  to. 

Hanington,  Q.  C'.,and  Wells,  contra.     If  the  wairant  did  ft 
shew  want  of  jurisdiction  on  its  face,  the  cases  of  Burleg 
Bethune,^  and  Haylock  v.  Sparke,*^  shew  that  the  recital  in : 
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f  the  conviction  is  evidence  that  there  was  such  a  conviction,        1882. 
nd  consequently  the  plaintiff  would  be  bound  to  shew  malice       Wabd 
nd  want  of  reasonable  and  probable  cause.     There  was  not  the    quthousk. 
lightest  evidence  impeacliing  the  correctness  of  the  recital, 
aid  therefore  there  was  nothing  on  this  point  that  could  have 
)een  left  to  the  jury. 

There  is  nothing  on  the  face  of  the  warrant  shewing  want  of 
urisdiction :  and  even  if  it  was  objectionable  for  duplicity  or 
incertainty,  that  would  not  go  to  the  jurisdiction,  which  is  the 
nly  thing  that  can  avail  the  plaintiff  here.  The  conviction 
Jlows  the  words  of  the  Act,  and  is  sufficient:     Regina  v. 


'seman. 


I 


TVetmore,  Q.  C,  in  reply. 

Cuv.  a(Ji\  vult. 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.,  after  stating  the  facts,  proceeded  : — The  question 

.rises  under  the  first  section  of  chap.  90  of  the  Consol.  Stat., 

wlaich  declares  that,  "  Every  action  against  a  justice  for  an}' 

o>fficial  act  within  his  jurisdiction,  shall  be  in  tort,  and  the 

declaration  shall  allege  that  the  act  was  done  maliciously,  and 

without  reasonable  and  probable  cause ;  if  the  plaintiff  fail  to 

prove  such  allegations,  the  defendant  shall  have  judgment :  but 

in  any  matter  beyond  his  jurisdiction  such  allegations  need  not 

te  made." 

This  section  was  intended  to  combine  the  provisions  of  the 

Imperial  statute   11   &   12   Vict.,  c.  44,  sees.  1   and  2;  and 

\  though  the  last  clause  of  the  section  was  no  doubt  intended  to 

tpply  to  the  same  class  of  cases  as  the  2nd  section  of  the  11 

•nd  12  Vict.,  c.  44,  it  is  expressed  in  much  fewer  words.     That 

i  section  declares  that  for  any  act  done  by  a  Justice  in  a  matter 

i  of  which  he  has  not  jurisdiction,  or  in  which  he  shall  have 

Wceeded   his  jurisdiction,  any   person  injured   thereby   may 

Diaintain  an  action  against  the  Justice  in  the  same  form  and  in 

*he  same  case  as  he  might  have  done  before  the  passing  of  the 

;  Act,  without  making  any  allegation  in  his  declaration  that  the 

•ct  complained  of  was  done  maliciously,  and  without  reasonable 

[  •nd  probable  cause. . 

Notwithstanding  the  variance  between  the  two  sections, — the 

14  p.  &B.  520. 
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1882.  omission  in  our  Act  to  declare  that  an  action  may  be  mainlai 
Ward  against  the  Justice  in  the  same  form,  &;c.,  as  before  the  pass 
Outhouse.  ^^  ^^®  ^^* — ^  think  that  must  necessarily  be  the  construe 
of  it.  Trespass  was  the  proper  remedy  before  the  Act,  aga 
a  Justice  of  the  Peace  where  he  had  no  jurisdiction  over 
subject  matter  for  which  he  convicted  a  person,  or  where 
exceeded  his  jurisdiction,  1  Chit.  PI.  Gth  ed.,  183 — and  it  n 
still  be  the  proper  remedy  in  such  a  case. 

In  Bull,  ii  Lea.  Prec.  34o,  the  form  of  declaration  agwu 
Justice  of  the  Peace  for  false  imprisonment,  alleges  that 
acted  without  jurisdiction — as  is  stated  in  the  fii'st  counl 
this  case. 

But  for  the  case  of  Haylod'  v.  Sparke,^  I  should  have  thoo 
that  the  plaintiff  need  not  prove  the  allegation  of  want  of. 
isdiction ;  that  it  was  enough  for  him  to  prove  his  arrest ) 
imprisonment  under  the  warrant,  leaving  it  to  the  Justice 
prove  that  he  was  justified  in  issuing  it.  There  is  no  alU 
tion  of  want  of  jurisdiction  in  the  second  count;  theref 
under  that,  the  plaintiff  made  out  tiprhnafucie  right  to  reco 
unless  the  recital  of  the  conviction  in  the  warrant  is  evidf 
of  such  a  conviction  when  the  warrant  is  put  in  evidence 
the  plaintiff. 

I  do  not  think  any  want  of  jurisdiction  appears  on  the 
of  the  warrant,  whatever  objection  there  may  be  to  it 
uncertainty  or  duplicity  in  the  description  of  the  offence. 

The  case  of  Haylock  v.  Spavke  (supra)  was  relied  on  by  thi 
fendant  to  shew  that  the  recital  of  the  conviction  in  the  war 
was  evidence  of  that  fact.  In  that  case,  the  warrant  rec 
an  information  on  oath,  in  consequence  of  which  the  wan 
was  granted  by  the  defendant,  and  there  was  no  other  evid 
of  the  information.  Lord  Campbell,  in  delivering  the  ji 
ment,  said,  "We  think  that  as  the  information  was  a  fact  wi 
the  defendant's  knowledge,  and  the  foundation  of  his  ac 
granting  the  warrant  of  commitment,  the  recital  of  it  mas 
considered  part  of  the  warrant,  and  admissible  evidence 
the  defendant  when  the  warrant  was  produced  against  hiio 
the  plaintiff,  for  the  purpose  of  shewing  on  what  grounds 
in  relation  to  what  subject-matter  he  was  acting  wlien 
granted  it." 
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cannot  distinguish  that  case,  in  principle,  from  the  present ^^82. 

If  the  recital  in  the  warrant  there  was  evidence  that  Wabd 
^  was  an  information  on  oath  to  justify  the  issuing  of  the  oitthouse 
rant,  why  is  not  the  recital  of  the  conviction  in  this  war- 
t  evidence  for  the  defendant  that  there  was  such  a  convic- 
i  ?  Of  course,  the  recital  would  not  l)e  conclusive ;  but,  if 
i  evidence  of  the  fact,  I  think  it  imposes  on  the  plaintiff  in 
action  of  this  kind,  where  he  puts  the  warrant  in  evidence, 
duty  of  proving  either  that  there  was  no  such  conviction 
is  stated  in  the  warrant,  or,  that  the  conviction  was  in  rela- 
Q  to  a  matter  beyond  the  magistrnte's  jurisdiction.  No 
lit  this  would  be  compelling  the  plaintiff  to  prove  a  nega- 
e:  but  it  is  only  compelling  him  to  prove  what  he  has 
rmed,  viz.,  that  the  defendant  imprisoned  him  without  any 
iacUction ;  and  what  a  plaintiff  is  obliged  to  prove  when  he 
^8  that  the  Justice  acted  maliciously  :  Biirley  v.  Bethune.^ 
bink  this  is  one  of  the  exceptions  to  the  general  rule  that  a 
■son  is  not  obliged  to  prove  a  negative. 

[t  is  sai4l,  however,  that  it  was  a  question  for  the  jury  whether 
!  recital  of  the  conviction  in  the  warrant  was  true  or  not ; 
I  the  case  of  BaUclon  v.  Walton^  is  cited  as  an  authority  for 
t  position.  I  am  unable  to  concur  in  that  view.  I  cannot 
nk  that  it  would  have  been  proper,  under  the  circumstances 
this  case,  to  leave  it  to  the  jury  to  find  whether  the  recital 
the  warrant  was  true  or  false,  there  not  being  any  evidence 
throw  any  doubt  upon  it.  It  is  true,  no  doubt,  that  the 
endant  could  have  proved  what  the  conviction  was;  but 
I  he  bound  to  do  so  where  the  evidence,  put  in  by  the  plain- 
i  proved  lyrima  facie  that  there  was  a  good  conviction  ?  I 
ink  he  was  not. 

think  the  case  of  Balldon  v.  Walton  is  (juite  distinguish- 
e.  It  was  an  action  for  money  lent,  in  which  the  defendant 
aded  the  statute  of  limitations.  The  plaintiff  relied  on 
ment  of  interest  by  the  defendant  within  six  yeai-s  to  take 
case  out  of  the  statute,  and  put  in  evidence  letters  wTitten 
the  defendant  stating  the  payment  of  interest  up  to  a  cer- 
i  time,  and  also  his  answer  in  a  suit  in  chancery  in  which 
admitted  the  payment  of  the  money  within  six  yeai's,  but 
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denied  thai  it  was  paid  as  interest.  It  was  held  that  the 
were  not  tound  to  believe  the  whole  of  this  statement ; 
they  might  believe  his  admission  of  the  payment  of  the  m 
but  reject  the  residue,  and  infer  from  the  other  evidence 
the  payments  were  really  made  on  account  of  interest, 
in  that  case  there  was  an  issue  on  the  statute  of  limits 
which  necessarily  liad  to  be  left  to  the  jury,  and  then 
conflicting  evidence  on  which  the}'  had  to  decide  it.  Th 
nothing  of  that  kind  hero :  there  are  no  conflicting  staten 
But  in  addition  to  this,  I  do  not  think  that  the  statements 
warrant  of  a  Justice  are  to  be  treated  exactly  as  the  statei 
of  a  person  made  in  reference  to  his  private  affairs.  One 
official  act,  the  statement  in  which  must,  prima  facie,  be  \ 
to  be  true  :  In  re  Re^fnolds^ 

I  do  not  think  Mr.  Justice  Wetmore's  order  dischargioj 
plaintiff'  from  gaol  affects  the  case.     It  was  not  shewn  on 
grounds  that  order  was  made ;  and  I  do  not  see  that  I 
properly  have  left  it  to  the  jury  to  say  whether  it  was  o 
ground  of  excess,  or  want  of  jurisdiction  in  the  Justice. 

As  the  matter  stood  at  the  close  of  the  plaintiS^s  case, 
not  see  what  evidence  there  was  to  leave  to  the  iurv.  1 1 
fore  think  a  new  trial  should  be  refused. 

Weldon,  J.  I  think  there  should  be  a  new  trial,  oi 
ground  that  the  magistrate  should  have  proved  the  eonvi 
upon  which  the  warrant  was  issued.  It  was  a  matter 
liarly  within  his  knowledge,  and  I  do  not  think  the  plaii 
having  put  in  evidence  the  warrant  reciting  the  convictio 
lieved  him  from  the  onus  of  proving  it  if  he  wished  to 
its  protection. 

Wktmork,  J.  I  concur  in  the  judgment  of  the  learned 
Justice. 

Palmer,  J.  I  agieo  with  the  Chief  Justice  as  to  all  h 
said,  but  the  conclusion  that  he  was  right  in  telling  the 
they  were  bound  to  acquit  the  magistrate.  I  think  he  si 
have  loft  the  case  to  the  jury,  and  told  them  that  the  on 
proving  that  there  was  a  legal  conviction  to  authorize 
warrant  of  commitment  was  on  the  magistrate,  and  if 
found,  under  the  evidence,  that  there  was  such  a  convic 
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ihey  should  acquit  him ;  that  the  recital  of  that  fact  in  the  18^'^- 
warrant  of  commitment,  although  a  mere  declaration  of  him-  Ward 
self,  was  some  evidence  of  it,  because  it  had  been  put  in  quthouse. 
evidence  by  the  plaintiff.  In  determining  the  question,  they 
ought  to  bear  in  mind  all  the  circumstances  of  the  case ;  that 
if  such  conviction  existed  it  could  be  easily  produced  by  the 
justice.  In  addition  to  ,the  ordinary  difficulty  of  proving  a 
negative,  the  facts  necessary  to  it  must  be  peculiarly  within 
the  knowledge  of  the  justice,  and  a  Judge  of  the  Supreme  Court 
had  discharged  plaintiff  on  Iiabeas  coitus.  Then  considering 
all  these  things,  did  such  declaration  of  the  justice  reasonably 
satisfy  them  that  there  was  such  a  conviction  ?  If  so,  they 
Aould  acquit  the  justice ;  and  if  not,  they  should  find  against 
him.  It  appears  to  me  that  any  other  courae  would  compel  the 
Judge  and  not  the  jury  to  decide  upon  very  doubtful  facts ; 
tiie  onus  of  proving  which  was  upon  the  justice.  I  therefore 
think  this  is  a  question  for  the  jury  and  not  for  the  Court  on 
principle ;  and  I  also  think  there  is  no  want  of  authority  to 
show  this.  The  ratio  decidendi  of  the  decision  in  Haylocke  v. 
Sfarh,^  is  that  the  plaintiff  having  put  in  evidence  a  declara- 
tion of  defendant  s,  the  whole  of  sucli  declaration  is  evidence 
for  what  it  is  worth.  To  the  same  effect  is  the  case  of  Baildon 
V.  ^alton:'^  but  the  latter  case  decides  that  although  it  is 
evidence,  yet  the  jury  have  a  right  to  believe  one  part  and  dis- 
helieve  another ;  and  this  same  doctrine  is  laid  down  in  Philips' 
ttd  Starkie's  treatises  on  evidence.  The  true  rule  deducible 
fcom  those  cases  is,  I  think,  that  when  the  onus  is  on  one  party 
to  prove  a  fact  necessary  to  support  his  case,  and  the  only 
evidence  of  it  is  his  own  declaration  put  in  evidence  by  the 
other  party,  because  it  was  made  with  another  declaration 
^hich  it  was  put  in  to  prove,  this  is  some  evidence  for  the 
JQjy  of  the  facts  so  asserted.  The  jury,  however,  are  at  liberty 
to  disbelieve  it,  and  they,  and  not  the  Judge,  are  the  proper 
tribunal  to  decide  it.  Of  course,  such  evidence  may  be  more 
^  less  strong,  according  to  the  circumstances  of  each  particular 
?8e.  The  rule  laid  down  by  the  Court  in  15  Pickering,  295,  is 
•«  follows :  When  the  question  is  one  of  fact,  about  which 
Cerent  minds  may  honestly  differ,  it  is  the  province  of  the 
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1882.        jury  ultimately  and  definitely  to  decide,  which  I  think  cor- 
Wabi>       icct.     It  follows  that,  in  my  opinion,  thei*c  should  be  a  new 

trial. 

Kino,  J.     I  have  luid  considerable  doubt  aljout  this  casi»,  bnt 

on  tlie  whole  1  am  inclined  to  agree  with  my  bi'other  Palmer. 

Xetv  trial  (jratttol. 
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Jufi/,         Canailft  Temperance.  Act,  /ST'S     Election  muter — tScrtfttnt/ — Pariku 

to    -  Wnt  of  ProhUntioH. 

\\y  tbc  return  of  a  iioll  held  on  a  iHititiou  to  bring  The  Canada  Temperapce 
Act  (41  Vic.  c.  1(5)  into  operation,  it  ap|>earcd  that  the  votes  for  and  agamit 
the  petition  were  equal.  An  application  to  the  Judge  of  the  County  Cout 
under  section  Gl  of  the  Act,  iiraying  for  a  scrutiny  of  the  votes  polled, 
charged  that  there  had  been  britxsry  and  treating  ;  that  persons  who  nsd  no 
right  to  vote  voted  against  the  petition  by  personating  voters  ;  that  faaUoli 
against  the  petition  were  improperly  allowea,  and  ballots  in  favor  of  it  im- 
pro][)erly  rejected  by  the  returning  otlicors ;  and  that  there  was  a  I^il 
majority  in  favor  of  the  petition.  That  B.  M'as  the  secretary  of  a  committM 
who  opposed  the  petition,  and  that  F.  was  prominent  at  the  election  ia 
opposing  it,  and  was  a  proper  person  against  whom  the  petition  might  be 
broucht.  The  Wudge  thercuix>n  appointed  a  time  for  hcarinc  the  ap]^icati<m, 
and  directeil  notice  to  be  given  to  B.,  F.  and  S.,  and  at  the  liearing,  deeuled 
that  B.  and  F.  were  proper  parties  against  whom  the  |>etitiim  should  be 
brought,  and  ordered  the  petitioners  to  cuter  into  a  recognizance  to  prosecote 
the  petition,  and  to  pay  !».  and  F.  any  costs  that  might  be  adjudged  them; 
and  ap|)ointed  a  day  for  the  scrutiny. 

Jhtdf  per  All£n,  C.  J.,  Palmek  and  Kinc,  «]J.',  (Wkloon,  J.,  disseotiiig), 
that  the  Judge  of  the  County  Court  had  jurisdiction  over  the  subject-matter 
of  the  petition,  and  power  to  name  a  party  against  whom  the  saoM  should  be 
brought ;  that  F.  was  properly  namecl  as  such  party,  and  therefore  therecq^ 
ni7Ance  was  sufficient,  even  if  B.  should  not  have  been  included;  but— 
.  Semble^  that  B.  was  also  properly  named  as  a  party. 

Htld^  also,  that  as  the  petition  contained  sufficient  allegations  to  aathofue  tbt 
Judge  to  proceed,  it  was  immaterial  that  it  asked  for  the  scrutiny  on  othw 
grounds,  into  which  he  might  not  have  a  right  to  inquire. 

Per  Weldox,  J.  1.  That  the  petition  should  have  been  brought  against  tte 
officer  whose  return  was  complained  of,  or,  against  the  agent  of  a  party  at 
the  polling.  2.  That  the  petition  stated  no  act  done  by  B.  to  jostiiy  bii 
l>ciiig  matle  a  party.  \\.  That  the  authority  of  the  County  Court  Judge  n 
(inly  to  order  a  re-count  of  the  ballots  ;  and  as  the  jietition  asked  for  a  scrutiny 
of  the  votes  polled  on  other  grounds,  not  authorized  by  the  Act»  the  Jiid|e 
had  no  jurisdiction,  and  a  prohibition  should  issue  to  restrain  him  from  pro* 
cccding. 

Thi^>  wa.s  an  application  to  set  ajiide  an  order  of  Mr.  Justice 
Weldon,  made  on  the  2oth  March  last,  on  the  application  of 
G.  Gordon  Boyne,  re(iuiring  William  W.  TumbuH  to  sbev 
cause  at  the  next  Easter  Term  why  a  writ  of  prohibition  should 
not  issue  to  prohibit  Charles  Wattera,  Esq.,  the  Judge  of  the 
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County  Courfc  of  Saint  John,  from  further  proceeding  with  a  ^^82. 
scrutiny  of  the  votes  polled  for  and  against  the  adoption  of  a  Ecparte 
petition  for  bringing  "The  Canada  Tempei-ance  Act,  1878,"  into 
force  in  the  city  of  Saint  John ;  and  'directing  that,  in  the 
meantime,  and  until  the  order  of  this  Court  should  be  made  to 
the  contrary,  the  said  Charles  Waiters,  Esq.,  should  not  pro- 
cee<l  with  the  said  scrutiny. 

It  api)eared  by  the  affidavits  on  which  the  above  order  was 
made,  that  a  vote  had  been  taken  on  the  2*3rd  of  Februaiy 
last  upon  a  petition  to  the  Governor  General  under  the  4th 
section  of  "The  Canada  Temperance  Act,  1878,"  (41  Vic.  c.  IG), 
and  that  the  votes  for  and  against  the  adoption  of  the  Act 
were  equal ;  that  thereupon  a  petition  was  presented  to  the 
Judge  of  the  County  Court  of  Saint  John  by  Wm.  W.  Turn- 
bull,  setting  forth  that  the  equality  in  the  number  of  the  votes 
was  only  apparent,  inasmuch  as  certain  ballots  of  voters  who 
voted  for  the  adoption  of  the  petition  were  improperly  rejected 
by  the  returning  officer,  and  ballots  of  voters  who  voted  against 
the  adoption  of  the  petition,  and  who  had  not  complied  with 
the  provisions  of  the  Act,  were  improperly  counted ;  that  divers 
persons  wei'e  admitted  to  vote  against  the  petition  who  were 
not  qualified  to  vote,  and  who  pei*sonated  other  pei-sons  who 
were  entitled  to  vote  but  did  not  vote ;  and  that  persons  were 
induced  to  vote  against  the  petition  by  bribery,  treating  and 
other  corrupt  practices,  by  means  whereof  an  apparent  equality 
of  votes  for  and  against  the  petition  was  obtained ;  whereas  in 
fact  a  majority  of  legal  votes  polled  was  in  favor  of  the  adop- 
tion of  the  petition,  and  the  result  should  have  been  so  declared. 
That  G.  Gordon  Boyne  of,  &c.,  was  secretary  of  the  committee 
of  the  party  opposed  to  the  adoption  of  the  petition  ;  and  that 
Thomas  Furlong  of,  &:c.,  was  one  of  the  most  prominent  and 
active  of  those  who  at  the  polling  of  votes  opposed  the  adop- 
tion of  the  petition,  and 'was  a  representative  man  of  the 
interest  aforesaid,  and  a  proper  person  against  whom  the 
petition  might  be  brought.  The  petition  prayed  that  a  day 
should  be  appointed  to  hear  the  application,  and  that  the  Judge 
should  direct  to  whom  the  notice  of  the  application  should  be 
given,  and  should  name  a  party  against  whom  the  petition 
should  be  brought,  to  whom  the  recognizance  for  costs  should 
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^8^-  be  given,  and  that  on  the  hearing  of  the  application  a  day  should 
jEx/xiiYc  be  appointed  for  entering  into  a  scrutiny  of  the  votes  polled. 
That  the  Judge  thereupon  appointed  the  4th  March  last  for 
liearing  the  application,  and  directed  notice  thereof  to  be  given 
to  the  said  Tlionias  Furlong  and  G.  Gordon  Boyne  and  to 
Charles  N.  Skinner,  Es([.  That  on  the  foui-tli  of  March  the 
petitioner,  Turnbull,  and  the  said  Furlong,  Boyne  and  Skinner 
attended  before  the  Judge,  and  Turnbull  entered  into  a  rec<^- 
nizance  to  indemnify  Furlong  and  Boyne  against  the  costs  of 
the  proceeding. 

That  it  was  objected  on  behalf  of  Furlong,  BojTie  and  Skin- 
ner, that  the  Judge  of  the  County  Court  had  no  jurisdiction  to 
enter  upon  the  scrutiny,  because  the  Act  pointed  out  no  party 
against  whom  the  petition  could  be  brought,  and  tlie  Judgt^ 
harl  no  power  to  select  any  pei"son  as  a  pai*ty  against  whom  thc^ 
scrutiny  should  proceed ;  and  if  ho  had  such  power,  the  con—- 
dition  of  the  recot^nizance  should  have  been  to  indemnifv  the^ 
three  persons   to  whom  notice  was  given.     That  the  Judgei^ 
overruled  these  objections,  and  appointed  the  2Sth  Maixih  last  « 
as  the  time  for  proceeding  with  the  scrutiny. 

A  rule   nisi  to  set  aside  the  order  of  Mr.  Justice  Weldui»- 
having  been  obtained, 

June  2(lth  and  27th,  Sklnncry  Q,  C,  and  Tudt,  Q,  C,  in  supports 
of  the  rule.  The  Judge  of  the  County  Court  had  no  power  toF 
name  the  party  against  whom  the  petition  should  be  brought  = 
Canada  Temp.  Act,  1878,  sections  Gl,  62,  sub-sec.  1,  p.  63.  Th€^ 
returning  officer  whose  improper  act  is  complained  of  is  the 
proper  party;  but  if  he  is  not,  then  it  is  a  easu8  omwsiLs. 

If  the  Judge  had  power  to  name  the  party,  then  the  recog- 
nizance must  be  taken  to  the  parties  so  named,  and  this  not> 
having  been  done,  he  had  no  jurisdiction,  and  a  writ  of  prohi- 
bition was  the  proper  way  to  prevent  him  from  proceeding  - 
Wadswovth  v.  T/ie  Queen  of  Sjyain  ;^  The  Mayor  of  London  y  - 
Cox;''  In  re Forafer ;'^  Jones  v.  Owen;^  Jackson  v.  Beaamoni;  ^ 
Kimpton  v.  Wllhj ;^  Croucher  v.  Collins;'  Breedon  v.  Capp;  '"* 
Bodenhaub  v.  Rickets;^  Syinons  v.  Mees;^^  Ex  paiie  Allen ;^  ^ 
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Ex  paHe  Smyth  ^   Com.  Dig.  Pi-ohlhition  (Al);   S    Black.        1882. 

Com.  112.  Re  parte 

As  to  the  point  that  Mr.  Justice  Weklon  had  no  right  to 

grant  this  rule  at  Chambers,  we  submit  that  ho  has  just  the 

^me  right  that  he  would  have  to  grant  a  rule  nis!  for  a  cer- 

^hrari.     [Allex,  C.  J.     There  is  an  order  absolute  to  stay  the 

ptoceedings.]     A   single   Judge   has  the   same   power  as  the 

tourt:  Smeeton  v.  Collier.'  ' 

Travis,  contra.  The  authorities  are  clear  that  we  have  a 
right  to  enter  the  case  on  the  special  paper,  and  also  to  move 
for  a  rule  setting  aside  the  rule  nisi.  [Allkx,  C  J.  You  need 
^ot  go  into  that.  You  may  confine  yourself  to  the  point 
^iether  the  County  Court  Judge  had  jurisdiction].  Assuming 
^6at  the  recognizance  was  irregular,  that  would  not  deprive 
^ie  Judge  of  the  County  Court  of  the  jun.sdlction  that  he  had 
^^'C5r*  the  subject-matter  of  the  petition :  it  was  a  mere  depar- 
ture from  the  procedure  pointed  out  by  the  Act.  The  County 
C^*50rt  Judge  having  jurisdiction,  the  sufficiencj'  of  the  recog- 
^i^^^nce  was  a  matter  for  him  to  determine,  and  his  decision 
^3-5^   final. 

QTho  Court  here  intimated  that  they  would  consider  this 
point,  and  that  they  did  not  wish  to  hear  Mr.  Alward  or  Mr. 
A.  -A..  Stockton,  who  were  with  Mr.  Tittvis.] 

In  addition  to  the  cases  cited  on  shewing  cause,  the  follow- 
i^S  authorities  were  cited  on  moving  for  the  rule :  Lush.  Prac. 
^X  ;  In  re  Strettcyii;^  VeUij  v.  BarcUr  ;^  liobinson  v.  Lrna- 
fl'^ci'n;*  In  re  Wellin/jton  Election;*^  Guardians  of  Poor  v. 
^^^thgater  In  re  Hill;''  High  on  Legal  Rem.  sees.  767-788; 
"^^ea/iftitm  V.  Phillips;^  Duke  of  Rutland  v.  Bagsftau\^^  E,r 
}xt  >*/^  Story  ;'  ^  Worthington  v.  Jrfries.^'- 

Cur.  adr.  rult. 
T'he  following  judgments  were  now  delivered  : 

IClNG,  J.  I  think  that  the  order  i\isi  for  prohibition  should 
^  discharged.  An  election  under  the  Canada  Tempemnce  Act 
iia,x.-ing  been  held  in  the  city  of  St.  John,  and  the  result  of*  the 
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^^' voting  having  been  declared  bj^  the  returning  officer,  the  scrutia 

Exparte  of  the  ballot  papers  was  a  subject-matter  in  the  jurisdictioiK 
the  Judge  of  the  County  Court  of  St.  John,  and  of  him  alone 
and  when  an  elector  applied  to  him  upon  petition  for  a  scrutin 
of  the  ballots  within  one  week  of  the  declaration  of  the  resu 
of  the  election,  the  Judii:c  of  the  Couniv  Court  thereby  bocan 
possessed  of  the  matter,  and  became  empowered  in  the  fir 
plaoc  to  detonnine  whether  reasonable  grounds  for  enterin 
into  a  scrutin}-  had  been  shewn,  and  then  to  go  on  aecordin 
to  the  course  of  procedure  prescribed  by  the  Act  to  deal  wit 
the  subject-matter.  The  sufficiency  of  the  petition  in  point  < 
form  (there  being  no  form  prescribed  by  the  Act)  would  be  oi 
of  the  matters  to  be  determined  by  him;  and  if  it  is  necessar 
to  set  out  in  the  petition  the  name  of  the  jjei^son  against  whoi 
it  is  brought,  the  sufficiency  of  the  allegations  setting  that  oii 
would  be  within  his  jurisdiction  to  decide.  The  learned  Judg 
havin^nr  decirled  that  reasonable  <;nnmds  had  been  shewn  b 
affidavit  f(n-  ontt»ring  into  a  scrutiny,  went  on  to  <lecide  as  i 
the  proper  party  to  whom  the  petitioner  should  give  securit 
for  costs.  If  wrongly  decided,  this,  it  seems  to  me,  would  onl 
be  error,  and  would  not  be  a  matter  for  prohibition.  But 
think  the  learned  Judge  rightly  decided  it,  at  least  as  to  oi 

•  of  the  two  parties  named,  and  the  addition  of  another  did  m 

deprive  him  of  jurisdiction.  What  took  place  was  this:  Fu: 
long  and  Boyne  were  named  in  the  petition  as  persons  inteiestc 
in  and  desirous  of  opposing  the  adoption  of  the  Act,  the  w 
as  a  large  liquor  dealer,  the  other  as  secretaiy  to  an  associatic 
formed  to  oppose  the  adoption  of  the  Act ;  and  it  was  state 
in  the  petition  that  the  former  was  a  proper  person  to  be  name 
as  a  party  against  whom  the  petition  should  be  brought.  Tli 
learned  Judge  directed  notice  to  l)e  served  upon  these  two  an 
another.  The  three  persons  so  notified  attended  by  themselvc 
and  their  counsel.  Neither  Furlong  nor  Boyne  denied  thealk 
gations  in  the  petition  as  to  their  being  persons  interested  ii 
opposing  the  adoption  of  the  Act.  The  learned  Judge  decidet 
that  Furlong  and  Boyne  were  the  parties  against  whom  ik 
petition  should  be  deemed  to  be  brought,  and  that  the  petitionci 
might  be  allowed  to  proceed  upon  entering  into  the  proper 
recognizances  to  indemnify  Furlong  and  Boyno  against  costo. 
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I  think  that  the  decision  as  to  Furlong  at  least  was  entirely  right,  ^^^' 
and  if  so,  the  inclusion  of  Boyne  in  the  benefit  of  the  indemnity  J^ parte 
became  immaterial.  At  most  it  would  be  simple  error,  fur- 
nishing no  ground  for  prohibition.  It  was  contended  that  the 
returning  officer  is  the  proper  party  against  whom  the  petition 
13  to  be  brought.  I  can  see  no  ground  whatever  for  this  con- 
tention. The  returning  officer  wherever  else  referred  to  in  the 
Act  is  referred  to  by  his  name  of  office.  This  occurs  also  in 
sections  01  and  G2  where  the  words  "party"  and  "parties"  also 
occur.  The  clear  object  of  these  provisions  of  the  Act  is  to 
secure  a  decision  on  the  result  of  the  voting  by  a  competent 
tribunal,  and  to  secure  this,  after  giving  both  parties  in  interest 
*n  opportunity  of  attending  and  being  heard.  The  parties  in 
interest  are  those  mentioned  in  the  19th  section  of  the  Act  as 
the  persons  interested  in  and  desirous  of  promoting  the  adop- 
tion of  the  Act  and  the  persons  interested  in  and  desirous  of 
oppasing  the  adoption  of  the  Act,  on  whose  behalf  agents  are 
appointed  to  attend  at  the  polling  station.  And  as  it  would 
be  inconvenient  and  impossible  for  all  the  parties  in  interest  to 
•ttend  before  the  Judge  of  the  County  Court,  the  persons 
on  the  one  side  are  to  be  represented  by  the  petitioning  elector, 
tod  the  persons  on  the  other  side  by  some  one  who  is  shewn  to 
the  learned  Judge  to  have  an  interest  in  opposing  the  scrutiny. 
I  can  see  no  reason  from  anything  before  us  why  the  learned 
Jndge  of  the  County  Court  of  St.  John  should  not  go  on  to 
determine  the  matter  of  this  election. 

Palmer,  J.  I  concur  in  the  opinion  of  Mr.  Justice  King, 
•nd  the  result  is  that  the  order  nisi  for  a  prohibition  should 
ke  discharged  and  the  prohibition  refused  with  costs. 

Weldon,  J.     A  rule  nisi  was  granted  by  me  in  this  matter, 

npon  the  grounds  that  G.  Gordon  Boyne  was  not  charged  in 

Repetition  presented  to  the  Judge  of  the  County  Court,  with 

•ny  offence,  either  by  voting,  or  being  an  agent  at  any  of  the 

PoJk  held,  or  with  having  attended  at  any  counting  of  the 

^otes,  or  making  any  request  to  any  of  the  deputy  returning 

officefg  for  a  certificate  of  the  number  of  votes  given  in  each 

^fei^t,  or  of  the  number  of  rejected  ballot-papers.     Boyne  is 

''•^©d  in  the  petition  to  have  been  secretary  to  a  committee  (of 

^*>0H^  composed  Ls  nowhere  stated)  which  were  opposed  to  the 

^^  •^XUN.  RBeporti.  90 
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18^2'  parties  favorable  to  the  promotion  of  the  election.    T 

Exj)arte     no  allegation  that  he  ever  attended  a  poll,  or  at  any  c( 
of  the  l)allot-papcrs,  or  did  any  act  on  the  day  of  the  eh 

The  petition  also  states  that  Thomas  Furlong  was  i 
sentative  man,  without  giving  any  description  of  the  n 
to  be  attached  to  that  designation.  It  sets  out  a  nui 
acts  done  by  parties  in  voting,  in  violation  of  the  Tem] 
Act,  by  personating  voters,  and  in  voting  when  they  \ 
right,  and  bribery  and  treating,  and  that  in  summing 
ballots  of  the  voters,  the  numbers  polled  for  and  against 
ing  the  Act  into  operation  were  equal ;  that  some  ballo 
not  counted  for  defects  in  marking  them;  that  a  legal  ir 
was  in  favor  of  the  petition,  and  prays  that  a  jmrty  ; 
named  to  attend  a  scrutiny  of  the  voters  polled. 

The  Gist  section  of  the  Temperance  Act  authoriz 
elector,  after  the  result  of  the  election  is  declared,  to  pi 
petition  to  the  Judge  of  tlie  County  Court,  after  giving 
of  the  application  to  such  persons  as  the  Judge  dire< 
shewing  by  affidavit  to  the  Judge  reasonable  grounds  foi 
ing  into  a  scrutiny  of  the  ballot-papers,  and  entering 
recognizance  with  two  sureties,  to  prosecute  the  petiti( 
effect,  and  to  pay  the  party  against  whom  the  same  is  I 
his  costs,  directs  that  the  Judge  may  determine  wheU 
majority  is  given  in  favor  of  the  petition.  This  secti 
not  authorize  the  proceedings  against  a  party  who  I 
voted,  or  been  a  returning  officer  or  agent  for  either  p 
the  election.  It  appears  to  me  that  the  petition  states  i 
and  things  wholly  foreign  to  the  counting  of  the  ballot- 
and  does  not  state  any  reasonable  grounds  of  complaint 
any  person  who  had  been  privy  to  the  counting  of  the 
or  the  rejection  of  any  ballet  improperly,  or  that  the  a 
either  party  attending  the  returning  officer  objected  to  c 
paper  found  in  the  ballot  box,  or  any  question  arising 
any  objection,  if  made,  as  provided  in  section  48. 

There  are  no  grounds  stated  upon  which  the  Judge 
County  Court  could  reasonably  name  a  person  upon  wh( 
application  should  be  served ;  and  he  had  no  right  arbi 
to  name  a  person  who  might  be,  and  was  not  shewn 
other  than  a  stranger  to  the  charge  made  in  the  petition 
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called  upon  to  defend  it.     What  grounds  are  stated  to  connect        ^^82. 
Boyne  with  the  charges  in  the  petition,  and  to  justify  his  being      I^paHc 
named  as  a  party  to  be  served,  and  to  require  him  to  defend 
the  charges  therein  ? 

The  person  upon  whom  notice  is  to  be  served,  surely  mast 
mean  the  deputy  returning  officer,  or  the  agent  of  the  parties 
present  at  the  counting  of  the  ballot-papers.  The  appeal  to 
the  Judge  is  to  correct  errors  which  may  have  been  made  in 

I    counting  the  ballots  under  the  4fGth  section  of  the  Act. 

I  A  number  of  affidavits  were  produced  to  prove  the  allegations 
in  the  petition.  [His  Honor  here  stated  the  substance  of  these 
affidavits,  which  alleged  that  certain  persons  voted  who  had  no 
right  to  vote,  by  personating  the  legal  voters ;  that  ballots  w^ere 
improperly  rejected  by  one  of  the  returning  officers  on  account 
of  alleged  defective  marking ;  and  that  other  ballots  were 
counted  and  allowed,  which  should  have  been  rejected  for  non- 
compliance with  the  Act.] 

The  inquiry  sought  to  be  made  by  the  Judge  was  not  merely 
» rfecount  of  the  ballots,  and  an  examination  of  the  ballot- 
papers,  but  also  to  shew  that  parties  who  voted  against  the 
•doption  of  the  petition  had  no  right  to  vote.  This  certainly 
Knot  warranted  by  the  61st  and  62nd  sections  of  the  Act,  and 
tt  not  within  the  jurisdiction  of  the  Judge  of  the  County 
Court,  who  has  no  authority  by  the  Act  to  inquire  into  the 
qualification  of  the  persons  who  voted. 

Although  the  61st  section  says,  "After  giving  such  notice  of 
the  application,  and  to  such  persons  as  the  Judge  directs;"  it 
goes  on  further  to  state  that  a  recognizance  is  to  be  taken  with 
•  condition  to  prosecute  the  petition  with  effect,  and  to  pay  the 
pi-rty  against  whom  the  same  is  brought  any  costs.  I  should 
;  apprehend  that  the  petition  which  this  section  contemplates, 
'  would  be  against  some  returning  officer  who  had  not  properly 
counted  the  ballots :  certainly  not  against  a  person  who  does 
Dot  appear  to  have  voted,  or  attended  any  polling  place,  and, 

^  «o  far  as  the  petition  states,  appears  to  be  a  stranger  to  the 
P't)ceedings  taken  before  the  Judge. 
^^  yf9A  upon  these  grounds  thfe  rule  nisi  was  granted.     The 

^'^nsel  in  shewing  cause,  although  the  motion  was  against  my 

''"^^^al  to  vary  or  alter  the  rule  nm  has  not  shewn  that  the 
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__2^-_ Judge  had  power  to  decide  the  matters  contained  in  the  f 

Ex  parte      tion  and  affidavits. 

The  Judge  of  the  County  Court  was  of  opinion  the  Act 
not  authorize  him    to   strike  out   votes   of  parties   who 
sonated  votxjrs.     The   counsel  for  the   petitioner  claimed 
revei'se,  and  that  they  had  a  full  right  to  a  full  scrutiny. 

I  am  of  opinion  the  simple  right  is,  that  there  is  only  t 
a  recount ;  and  that  as  the  petition  claims  more  than  that 
case  is  not  within  the  jurisdiction  of  the  Judge  under  se( 
01  of  tlie  Act.  If  the  Judge  should  decide  upon  the  pet 
against  Boyne,  it  is  not  suljcct  to  appeal,  and  therefore 
just  the  case  in  ^vhich  prohibition  is  tlie  proper  remedy. 

13 rett,  J.,  in  delivering  the  judgment  of  the  Court  in  W> 
hi(jton  V.  J('ifrtcSy^  after  giving  a  history  of  the  is>;uing  o: 
writ  of  prohibition  says,  "  Furthermore,  the  prohibition  isq 
and  speedy,  for  it  is  ordinarily  granted  out  of  Coui-t  by 
one  of  the  Judges  in  liis  Chambei*s." 

I  am  of  opinion  such  a  petition  as  tliis  should  never 
been  entertained  by  the  Judge,  and  that  the  Gist  and 
sections  of  the  Act  do  not  justify  presenting  such  a  petiti< 

Tlie  law  allows  a  scrutiny  of  the  ballot-papers;  and 
that  purpose,  the  returning  officer  is  to  attend  the  Judge 
the  same,  and  he  is  to  inspect  them,  and  determine  whethe 
majority  of  the  votes  given  was  in  favor  of  the  pciitic 
otherwise,  and  that  is  all  the  authority  he  has.  The  case  c 
within  the  rule  laid  down  by  Lord  Manstield  in  BugQ 
Bennet,"  who  says,  *'lf  it  appears  upon  the  face  of  the  pro 
ings  that  the  Court  below  have  no  jurisdiction,  a  prohil 
may  be  issued  at  any  time,  either  before  or  after  sent 
because  all  is  a  nullity  :  it  is  coram  non  jiidice!*  The  ca 
Roberts  v.  UiLinhy'^  shews  that  where  the  want  of  jurisdii 
appears  on  the  face  of  the  proceedings  a  prohibition  wi 
granted  after  judgment ;  and  in  Burden  v.  Velley,*  Lord  ] 
man,  speaking  of  the  defects  in  proceedings  wliich  w 
authorize  the  issuing  of  a  writ  of  prohibition,  says  "that  i 
are  in  every  case  of  such  a  nature  as  to  shew  a  want  of  ji 
diction  to  decide  the  case  brought  before  them.     In  what( 
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iage  that  fact  is  made  manifest  either  by  the  crown  or  by  any        ^^^^- 
ne  of  its  subjects,  we  are  bound  to  interpose."  Expartt 

The  petition  in  thiscaseshews  on  its  face  awantof  jurisdiction; 
indthe  appearance  of  the  party  before  the  Judge  in  obedience  to 
the  notice  or  summons,  did  not  in  the  slightest  degree  alter  the 
matter,  nor  did  the  effect  of  the  recognizance  make  any  differ- 
ence. I  cannot  pretend  to  say  what  the  meaning  of  the  words 
18  about  the  petitioner  entering  into  a  recognizance,  or  to  whom 
it  is  to  be  given.  It  is  enough  to  say,  that  entering  into  a 
recognizance  to  Boyne  does  not  alter  the  matter. 

Mr.  Travis  contended  that  the  County  Court  Judge's  Court 
under  the  Act  was  one  of  original  and  primary  jurisdiction, 
and  the  Judge  was  a  Dominion  and  executive  officer,  and  that 
fliis  Court  had  no  power  to  issue  a  prohibition  to  restrain  his 
proceedings.  I  am  unable  to  agree  with  this  proposition.  The 
Judge  of  the  County  Court  has  a  limited  jurisdiction  only  to 
inspect  the  ballot-papers,  and  see  that  the  returning  officei-s 
have  counted  the  ballots  correctly ;  and  this  is  the  extent  of 
kis  authority.  The  jurisdiction  of  this  Court  to  inquire  into 
the  power  of  the  County  Court  Judge  is  not  thereby  taken 
away :  that  can  only  be  done  by  express  words. 

It  is  necessary  that  the  application  to  the  County  Court 
Judge  should  be  in  strict  conformity  with  the  directions  con- 
twned  in  the  Act ;  and  it  contains  no  authority  empowering 
him  to  enter  into  a  scrutiny  of  the  votes  in  the  manner  which 
the  petition  prays. 
I  am  therefore  of  opinion  this  rule  should  be  discharged. 
Allen,  C.  J.     The   only   question   on   this   application,   is 
whether  the  Judge  of  the  County  Court  of  St.  John  had  juris- 
^ction  to  appoint  a  time  to  enter  into  a  scutiny  of  the  votes 
^en  on  a  petition  under  the  "The  Canada  Temperance  Act, 
1878." 

The  objections  to  his  proceeding  w^ere  reduced  substantially 
^  tvro :  1st.  That  there  was  no  party  named  in  the  petition 
^^  the  scrutiny,  against  whom  the  same  was  brought,  and  for 
^J^Ose  benefit  the  recognizance  to  indemnify  against  the  costs 
■^^d  be  given;  and,  2nd.  That  if  the  Judge  had  power  to 
J^'ive  the  parties  to  whom  notice  of  the  petition  should  be 
^^^B,  the  recognizance  should  have  been  taken  for  the  benefit 
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^S82.  of  all  the  parties  so  named.  There  was  a  third  objectkH 
^p<^rte  which  was,  apparently,  not  much  relied  on,  viz.,  that  the  pet 
tion  should  have  been  against  the  returning  officer  wha 
return  was  complained  of.  But  I  agree  with  Mr.  Justice  Kin 
that  this  objection  cannot  be  sustained,  and  I  shall  proceed  I 
consider  the  othoi-s. 

The  petition,  after  stating  various  violations  of  the  Act  b 
persons  who  were  alleged  to  have  voted  against  its  adoptioi 
and  also,  the  improper  rejection  of  ballots  on  one  side,aD 
allowance  of  them  on  the  other,  whereby  an  apparent  equalit 
in  the  number  of  votes  for  and  against  the  Act  was  obtainet 
and  that  a  majority  of  the  legal  votes  polled  were  in  favor  c 
its  adoption,  and  that  the  result  should  have  been  so  declared,- 
stated  that  "G.  Gordon  Boyne  of  the  city  of  St.  John,  m 
secretary  of  the  committee  of  the  party  or  persons  opposed  t 
the  adoption  of  the  petition,  and  that  Thomas  Furlong,  of  tl 
said  city,  was  one  of  the  most  prominent  and  active  of  thos 
who  at  such  election  or  polling  of  votes  opposed  the  adoptio 
of  the  said  petition ;  that  the  said  Thomas  Furlong  is  a  repn 
sentativc  man  of  the  interest  aforesaid,  and  a  proper  peiso 
against  whom  this  petition  might  be  brought."  The  petitic 
then  prayed  that  the  Judge  would  appoint  a  day  for  beam 
the  application,  and  direct  to  whom  notice  thereof  .should  1 
given,  and  would  name  a  party  against  whom  the  petiti< 
might  be  brought,  for  whose  indemnity  a  recognizance  shoo 
be  entered  into,  and,  that  on  hearing  the  application,  a  tin 
might  be  appointed  for  entering  into  a  scrutiny  of  the  votes. 

On  the  presentation  of  this  petition,  the  Judge  appointed 
day  for  hearing  the  application,  directing  notice  thereof  to  1 
given  to  Thomas  Furlong  and  G.  Gordon  Boyne,  the  persoi 
named  in  the  petition,  and  to  Charles  N.  Skinner,  Esq. 

On  the  day  appointed  for  the  hearing,  the  petitioner  and  il 
parties  above  named,  to  whom  notice  had  been  given,  appean 
before  the  Judge,  who  ordered  a  recognizance  to  be  enten 
into  by  the  petitioner,  with  a  condition  to  pay  Messrs.  FarioP 
and  Boyne  any  costs  that  might  be  adjudged  to  them  again 
the  petitioner  on  account  of  the  scrutiny.  It  was  contende< 
or  at  all  events,  stated  before  the  Judge,  that  the  name  of  K 
Skinner  should  have  been  included  in  the  condition  of  A 
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jognizance,  as  one  of  the  parties  to  be  indemnified  against        ^8^2. 
B  costs  of  the  scrutiny;  but  the  Judge  considered  it  unneces-      Er  parte 
ry  to  do  so,  and  made  an  order  appointing  a  time  and  place 
r  entering  into  the  scrutiny.     It  was  against  proceeding  on 
is  order,  that  an  application  was  made  on  behalf  of  Boyne, 
id  a  Judge's  order  for  a  prohibition  obtained. 
The  61st  section  of  the  Act,  under  which  the  question  arises 
dares  that  if  any  elector,  within  a  week  after  the  result  of 
e  voting  had  been  declared,  applies  by  petition  to  the  Judge 
the  proper  'County  Court — 

"After  giving  such  notice  of  the  application  and  to  such  persons 
the  Judge  directs,  and  shews  by  afficlavit  to  the  Judge,  reasonable 
ounds  for  entenng  into  a  scrutiny  of  the  ballot-papers,  and  the 
titioner  entei*s  into  a  recognizance  before  the  Judge  in  the  sum  of 
00,  with  two  sureties  (to  be  allowed  as  sufficient  by  the  Judge  upon 
idavit  of  justification),  in  the  sum  of  $50  each,  conditioned  to  prose- 
te  the  suit  with  eflVict,  and  to  pay  the  party  against  whom  the  same 
hrought,  any  costs  that  may  be  adjudged  to  him  against  the  peti- 
ffler,  the  Judge  shall  appoint  a  day  and  place  within  the  County  or 
ty  for  entering  into  the  scrutiny." 

There  is  no  doubt  about  the  jurisdiction  of  the  County  Court 
idge  over  the  subject-matter :  that  is,  over  a  scrutiny  of  the 
Jlots  deposited  on  a  petition  presented  to  the  Governor 
Bneral  for  the  purpose  of  taking  a  vote  under  the  Act ;  and, 
a  proper  petition  is  presented  to  the  Judge,  and  such  a  recog- 
amce  entered  into  as  the  61st  section  directs,  there  is  also  no 
mbt  about  his  jurisdiction  to  inquire  into  the  correctness  of 
'6  particular  return  complained  of. 

The  expression  in  the  61st  section  :  "the  pai-ty  against  whom 
le  petition  is  brought,"  may  perhaps,  be  somewhat  obscure 
hen  applied  to  a  vote  under  this  Act,  which,  unlike  an  elcct- 
'>n  petition,  does  not  complain  of  the  illegal  election  of  an 
dividual ;  but,  of  the  illegal  result  of  a  vote  upon  a  subject 
I  which  the  electors  of  a  city  containing  upwards  of  two 
'ousand  voters  appear  to  have  been  equally  divided.  It 
ight,  perhaps,  be  argued  that  the  "party"  against  whom  the 
'tiiion  was  brought,  was  the  v/hole  body  of  persons  who 
'ted  against  the  adoption  of  the  Act ;  but  it  would  be  not 
'y  unreasonable,  but  contrary,  I  think,  to  a  fair  construc- 
^  of  the  61st  section  to  adopt  that  view.  A  discretion  is 
^  to  the  Judge  to  select  such  persons  as  he  thinks  proper 
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1^- to  whom  notice  of  the  application  for  the  scrutiny  is  to  t 

ExjHirte  given  ;  and  also,  under  section  62,  a  like  notice  of  the  time  at 
place  of  the  scrutiny ;  and  though  the  Act  clearly  contemplat 
that  the  petition  should  be  brought  against  somebody,  I  a 
not  prepared  to  say  that  it  would  not  be  for  the  Judge 
determine,  as  a  matter  of  procedure,  whether  the  statement 
the  petition  in  that  respect  was  not  sufficient,  where  reasonal 
gi'ound  for  scrutinj-  was  shewn  to  hiin  by  affidavit,  as  I  thii 
there  was  in  this  case.  In  my  view  of  the  case,  however,  it 
not  necessary  to  determine  this  point. 

The  provisions  of  "The  Canada  Temperance  Act"  wi 
respect  to  voting,  and  the  re-count  of  votes,  are  copied,  sn 
stantially,  from  "The  Dominion  Elections  Act,  1874,"  (37  V; 
cap.  D),  and  its  amendment  (41  Vic.  cap.  G) ;  and  the  14th  « 
of  the  latter  Act  was  referred  to  in  support  of  the  conteiiti( 
as  to  the  proper  parties  to  this  petition.  I  do  not  see  that 
assists  in  the  construction  of  the  Gist  section  of  the  Tempe 
ance  Act  on  this  point. 

The  Judge  held,  on  objection  taken,  that  Mr.  Furlong  w 
the  party  against  whom  the  petition  was  brought:  and  I  agr 
in  that  view.  I  am  also  inclined  to  think  that  the  pctiti< 
was  brought  against  Boyne,  who  is  described  in  it  as  the  sea 
tary  of  the  committee  of  the  party  opposed  to  the  adoption 
the  Act,  though  he  is  not  stated,  as  Furlong  is,  to  be  a  prop 
pei'son  against  whom  the  petition  might  be  brought.  I  adn 
that  it  is  an  inartificial  mode  of  shewing  that  the  petition  wi 
intended  to  be  brought  against  BojTie;  but  why  w^as  he  name 
at  all,  unless  for  the  purpose  of  making  him  a  party  to  it 
But,  aduiitting  that  Furlong  only  was  the  party  a^jainst  whoi 
the  petition  can  be  said  to  be  brought,  the  recognizance  wooli 
be  perfectly  good  so  far  as  he  was  concerned,  and  the  la? 
would  be  complied  with ;  and  the  addition  of  Boync's  narneii 
the  condition,  as  one  of  the  persons  to  be  indemnified  agains) 
the  costs  of  the  scrutiny,  though  unnecessary,  or  even  im- 
proper, if  Boyne  was  not  a  party,  cannot  have  the  effect  ol 
destioying  the  recognizance.  Putting  his  name  in  the  condi- 
tion imposed  no  obligation  upon  him,  and  subjected  him  tone 
liability :  he  was  not  bound  to  appear,  or  take  any  part  in  th< 
scrutiny ;  though  if  he  chose  to  do  so,  it  protected  him  agains 
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any  costs  that  he  might  incur  in  consequence  of  doing  so.     I,        1882. 

therefore,  do  not  see  how  the  proceedings  of  the  County  Court      EkpaHt 

Judge  on  the  petition  can  injuriously  affect  Boyne  s  interests. 

I  am  not  satisfied,  liowever,  that  the  taking  of  the  recognizance 

was  a  mere  matter  of  procedure,  (though  the  naming  of  the 

person  to  whom  the  costs  arc  to  be  paid  may  be).     I  think  the 

power  of  the  Judge  to  appoint  a  day  to  enter  into  a  scrutiny 

k  dependent  on  the  petitioner's  entering  into  a  proper  recog- 

oiance;  and  without  it,  he  has  no  jurisdiction   to   proceed. 

But  I  think  the  Judge  did  take  a  sufKcient  recognizance  in  this 

ease  so  far  as  related  to  Furlong ;  and  the  inclusion  of  Boyne's 

Dame  would,  at  most,  be  an  irregularity,  and  not  an  excess  of 

jorisdiction. 

Then,  as  to  the  power  of  the  Judge  under  the  ()2nd  section. 
Whether  he  was  authorized  to  inquire  into  the  right  of  certain 
persons  to  vote,  and  whether  others  were  bribed  and  treated  as 
alleged  in  the  petition,  and  in  the  affidavits  in  support  of  it,  I 
do  not  think  it  necessary  to  consider ;  because  I  think  the 
illation  in  the  sixth  paragraph  of  the  petition,  that  in  sum- 
Jwng  up  the  votes,  certain  ballots  of  voters  who  voted  for  the 
•doption  of  the  petition  were  improperly  rejected,  and  certain 
Wlots  of  voters  who  voted  against  the  petition,  and  which 
were  bad  for  non-compliance  with  the  Act,  were  improperly 
counted  and  allowed — these  allegations  being  supported  by 
several  of  the  affidavits  produced  before  the  Judge — were  quite 
roffident  to  authorize  him  to  proceed  with  the  scrutiny.  They 
inake  out  a  prima  facie  case  for  inquiry  whether  the  deputy 
letuming  officer  acted  as  directed  by  the  46th  section  of  the 
Act  The  examination  of  these  ballots  in  order  to  ascertain 
whether  they  are  such  as  the  Act  authorizes  to  be  used,  or, 
whether  there  are  such  marks  upon  them  as  are  prohibited  by 
the  directions  in  Schedule  F,  is  clearly  within  the  jurisdiction 
^  the  Judge  under  the  G2nd  section.  I  cannot  agree  that  his 
power  is  merely  to  re-count  the  ballots,  and  ascertain  whether 
we  deputy  returning  officer  was  correct  in  his  addition.  If  that 
^  the  only  power  which  the  Judge  has,  why  Ls  he  authorized  to 
'^ive  evidence,  and  to  hear  the  parties  and  their  counsel  ? 
I  do  not  think  it  material  that  the  petition  asks  for  a  scrutiny 
f  tlie  "votes,"  instead  of  a  scrutiny  of  the  "ballot-papers" — the 
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1882.^^  words  used  in  the  Act.     I  think  the  expressions  are  aynony- 
Er parte      mous.     A  ballot  is  a  vote;  therefore  a  scrutiny  of  the  ballot- 
papers  necessarily  means  a  scrutiny  of  the  votes  which  sudi 
ballots  represent. 

What  the  Judge  may  do  when  he  enters  upon  the  scrutiny 
is  not  now  before  us.  We  are  not  to  presume  that  he  will 
exceed  his  jurisdiction  by  inquiring  into  matters  which  the  Aet 
does  not  authorize.  If  the  proceedings  before  him  were  suffi- 
cient to  authorize  him  to  appoint  a  day  for  entering  into  the 
scrutiny,  this  Court  has  no  right  to  prohibit  him  from  doing 
so,  because  the  petition  may  ask  him  to  inquire  into  the  pe^ 
sonation  of  voters,  and  to  investigate  other  charges,  which, 
perhaps,  he  may  not  be  authorized  to  go  into  on  a  scrutiny. 
Whether  he  is  authorized  to  go  into  such  matters,  or  not,  I  ab- 
stain from  expressing  any  opinion  :  the  case  does  not  require  it 

Being  of  the  opinion,  for  the  reason  stated,  that  the  Judge 
of  the  County  Court  had  jurisdiction  over  the  case,  and  that 
the  petition  alleges  mattei-s  which  he  has  a  right  to  inqoirB 
into  under  the  Act,  I  think  he  had  power  to  make  the  order 
appointing  a  time  for  entering  into  the  scrutiny,  and  that  there 
was  no  ground  for  a  prohibition — consequently  the  rule  must 
be  made  absolute  for  setting  aside  the  order  for  a  prohibition. 

Wetmoue,  J.,  was  engaged  in  the  Divorce  Court  during  a  por- 
tion of  the  argument  and  took  no  part. 

Rule  ahaolute. 


1882^ TITE  ROMAN  CATTTOLTC  lUSHOP  OF  CHATHAM  r.  THE 

'j,nn',  WESTERN  ASSURANCE  COMPANY. 

Insurance — Contract — Depending   on  correspondence — Distinct  ofir 

and  acceptance  necessary. 


i 


Defendants  were  incorporated  in  the  Province  of  Ontario,  and  did 
this  Province  by  S.  as  their  agent ;  J.  was  the  agent  of  aDOther  oompttji 
called  "The  North  British  and  Mercantile  Insurance  Company,"  both  »fft^ 
l)eing  resident  in  St.  Jolin. 

Plain tSf  had  been  insured  for  a  term  of  three  years  in  a  company  called  "Hi* 
Canada  Agricultural  Insurance  Company,"  which  was  understood  to  hsv* 
failed  before  the  expiration  of  the  policv.     On  the  14th  of  Januaiy,  1879^  & 
wrote  to  ^V.  of  Chatham,  who  appeared  to  have  acted  in  the  matter  at  th» 
sub-agent  of  both  the  defendants  and  the  North  British  oompanies,  i^*^^ 
that  the  Canada  Agricultural  Insurance  Company  had  failed,  and  askiqg^^— 
to  ascertain  whether  plaintili'  would  not  insure  in  the  defendants'  compi 
and  in  the  North  British,  stating  that  J.  and  be  wore  willing  to  take 


TRINITY  TERM,  XLV.  VICTORIA.  243 

whole  of  the  insurance  at  the  rate  of  one  per  cent,  on  wooden  bnildings  and  1882. 

three-fourths  on  brick.     W.  answered  on  the  16th  of  January,  stating  he  had  — 

■een  plaintiff,  and  if  it  turned  out  that  the  property  was  not  insured,  he  ^^e 

iroiila  probably  send  an  application.  S.  replied  on  the  following  day,  stating  Bishop  of 
that  W.  could  take  anything  offered  at  from  one  to  three  years,  and  at  such  Chatham 
rates  as  plaintiff  had  been  in  the  habit  of  paving,  or  whatever  he  (W.)  con-  ^* 

■idered  a  fair  premium.     On  January  31,  W.  wrote  J.  and  mentioned  the  ^^^ 

■abj<ict  of  S.'  letter  relative  to  obtaining  insurance  on  plaintiff's  buildings,  VNestern  As- 
stoting  he  did  not  know  whether  any  insurance  had  been  effected,  and  request-   suranck  Co. 
ing  J.  to  let  him  know  if  he  heard  anything  about  it.     J.  answered  this  letter 
on  February  4,  stating  that  he  would  see  S.  about  the  plaintiff's  buildings. 

Ob  February  7,  plaintiff  wrote  W.  describing  him  as  agent  of  the  North  British 
and  Mercantile  Insurance  Company,  and,  referring  to  a  statement  of  W.'s 
that  the  company  would  be  wiUing  to  insure  the  buildings  at  the  same  rate 
for  which  they  had  been  insured  in  the  Agricultural  Company,  requested  him 
to  effect  insurance  on  them  for  $10,000  in  favor  of  one  L.,  a  mortgagee ;  that 
it  was  the  same  risk  which  the  Canada  Agricultural  Insurance  Company  had 
for  three  years  at  two  per  cent.,  and  that  the  policy  was  in  the  hands  of  L.  ji 

firom  whom  J.  could  get  it  to  draw  the  new  poUcy.     He  also  stated  that  he  ^ 

would  like  to  have  a  similar  amount  insured  on  the  buildings  in  his  own  favor, 
st  the  same  rate  ;  and  he  referred  to  a  plan  of  the  town  of  Chatham  for  posi- 
tion of  the  buildings,  where  they  were  marked  as  the  ''Convent"  and  the 
'^Cathedral."  On  the  same  day  W.  wrote  J.  as  follows,  "Enclosed  find  the 
Biahop's  (plaintiff)  application  lust  received,  6.30  p. -m.  He  has  misunder- 
stood me  as  to  rate.  I  told  nim,  as  authorized  by  8.,  at  the  rate  of  1]^{, 
which  would  be  about  fair.  If  the  "North  British"  and  "Western"  will  do 
it,  and  plan  furnished  is  sufficient  id.  me  in  morning.  The  meaning  of  appli- 
cation IS  $5,000  on  each  of  blocks — that  is  $10,000  in  favor  of  L.  to  secure 
BK>rtgage,  and  an  additional  $10,000 — five  thousand  on  each  in  favor  of  the 
Bishop  (plaintiff).'*  On  the  next  day  (the  8th)  J.  telegraphed  to  W.  as 
follows,  "S.  and  I  take  ten  thousand  each." 

Meld^  that  this  constituted  no  completed  contract  of  insurance. 

This  was  an  action  to  recover  the  sum  of  $5000  alleged  to 
have  been  insured  by  the  defendants  on  ceiiiain  buildings  be- 
longing to  the  plaintiff,  tried  before  Mr.  Justice  Duff  at  the  ^ 
Northumberland  Circuit,  in  September  1880. 

The  declaration  stated  that  the  defendants,  by  their  agent, 

Warwick  W.  Street,  on  the  8th  February,  1878,  entered  into  a 

r  farol  agreement  to  insure  the  sum  of  $5000  against  loss  by  fire 

for  the  term  of  one  year,  viz.,  $2500  on  the  buildings  known  as 

the  Cathedral  group,  and  $2500  on  the  buildings  known  as  the 

Convent  group ;  that  the  plaintiff  was  always  ready  and  willing 

to  pay  the  premiums  on  such  insurance,  and  requested  the 

defendants  to  deliver  him  a  policy  according  to  the  terms  of 

^  agreement.    That  before  the  delivery  of  any  policy,  viz., 

on  the  14th  February,  1878,  the  buildings  were  destroyed  by 

^  and  the  plaintiff  had  sustained  damage  to  the  amount  of 

•woo. 

A  number  of  grounds  of  defence  were  pleaded ;  but  it  only 
'^^'^ine  necessary  for  the  Court  to  consider  one  of  them,  viz., 
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^^^^-       whether  the  defendants  did  enter  into  any  contract  with  the 

TuE        plaintiff  to  insure  the  buildings,  as  stated  in  the  declaration. 

Chatuabi        "^^^  facts  as  proved  on  the  trial  bearing  on  this  point,  were 

^-  that   the  defendants  were   incorporated   in  the    Province  of 

Western  As-  Ontario,  and  did  business  in  this  Province  by  Mr.  Warwick  W* 

suBANCE  Ck).   .street  as  their  agent ;  and  that  Mr.  Henry  Jack  was  the  agent 

of  another  insurance  company,  called  "The  North  British  and 

Mercantile  Insurance  Company,"  both  agents  being  i*esident  in 

St.  John. 

The  plaintitt'  had  been  insured  to  the  extent  of  $10,000  for 
a  term  of  three  years  in  a  company  called  "The  Canada  Agri- 
'^  cultural  Insurance  Company,"  which  was  understood  to  ht?c 

failed  before  the  expiration  of  the  policy.  On  the  14th  of 
January,  1878,  Mr.  Street  WTote  to  Mr.  Winslow  of  Chatham, 
who  appeared  to  have  acted  in  the  matter  as  the  sub-agent  of 
both  the  defendants  and  the  North  British  companies,  stating 
that  the  Agricultural  Insui-ance  Company  had  failed,  and  ask- 
ing Mr.  Winslow  to  ascertain  w^hether  the  Bishop  would  not 
insure  in  the  defendants'  company,  and  in  the  North  British, 
stating  that  Jack  and  he  were  willing  to  take  the  whole  of  the 
insui-ance  at  the  rate  of  one  per  cent,  on  wooden  buildings,  and 
three-fourths  on  brick.  Mr.  Winslow  answered  this  letter  on 
the  IGtli  Januaiy,  stating  that  he  had  seen  the  Bishop,  and  if 
it  turned  out  that  the  property  was  not  insured,  he  would 
probably  send  an  application. 

Mr.  Street  replied  to  this  letter  on  the  following  day,  stating 
that  Mr.  Wiaslow  could  take  anything  ofTered  at  from  one  to 
three  years,  and  at  such  i-ates  as  the  Bishop  had  been  in  the 
habit  of  paying,  or  whatever  he  (W^inslow)  considered  a  fair 
premium.  : 

The  plaintiff  having  applied  for  information  respecting  his   j 
insurance  in  the  Canada  Agricultural  Insurance  Company, 
received  a  letter  from  the  agent  of  that  company  about  the 
26th  January,  stating  that  the  company  was  in  financial  diffi- 
culties, but  hoped  to  be  able  to  resume  business. 

On  the  31st  January,  Mr.  Winslow,  having  occasion  to  write, 
to  Mr.  Henry  Jack  on  some  other  business,  mentioned  the  sal^-,^ 
ject  of  Mr.  Street's  letter  relative  to  obtaining  insurance  on  ^i^^ 
Bishop's  buildings,  and  stated  that  he  did  not  know  whetlk?^^ 

i 
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y  insurance  had  been  effected,  and  requested  Mr.  Jack  to  let        ^^^' 
m  know  if  he  heard  anything  about  it.     Mr.  Jack  answered         The 
18  letter  on  the  4th  February,  stating  that  he  would  see     Chatham 
reet  about  the  Bishop's  buildings.  ^• 

On  the  7th  February  the  Bishop  wrote  to  Mr.  Winslow,  Western  As- 
acribing  him  as  agent  of  the  North  British  and  Mercantile  suranceCo. 
snrance  Company,  and,  referring  to  a  statement  of  Mr.  Wins- 
w's  that  the  company  would  be  willing  to  insure  the  build- 
gs,  at  the  same  rate  for  which  they  had  been  insured  in  the 
jricultural  company,  requested  him  to  effect  insurance  on 
em  for  $10,000  in  favor  of  Mr.  James  Lawton,  who  held  a 
ortgage  on  the  property  for  that  amount.  That  it  was  the 
me  risk  which  the  Canada  Agricultural  Insurance  Company 
A  for  three  years  at  two  per  cent.,  and  that  the  policy  was 
the  hands  of  Mr.  Lawton,  from  whom  Mr.  Jack  could  get  it 
draw  the  new  policy.  He  also  stated  that  he  would  like  to 
tve  a  similar  amoun*  insured  on  the  buildings  in  his  own  fa- 
>r,  at  the  same  rate ;  and  he  referred  to  a  plan  of  the  town 
Chatham  for  position  of  the  buildings,  where  they  were 
arked  as  the  "Convent"  and  the  "Cathedral." 
On  the  same  day  (7th  February)  Mr.  Winslow  wrote  to  Mr. 
45k  as  follows : — 

"Enclosed  find  the  Bishop's  aj)plication  just  received,  6.30  p.  m. 
B  has  misunderstood  rae  as  to  rate.  I  told  him,  as  authorized  by 
r.  Street,  at  rate  of  1%,  which  would  be  about  fair.  If  the  "North 
itish''  and  "Western"  will  do  it,  and  plan  furnished  is  sufficient, 
.  me  in  morning.  The  meaning  of  application  is  $5000  on  each 
blocks — that  is  $10,000  in  favor  of  James  Lawton  to  secure  mort- 
al and  an  additional  $10,000 — five  thousand  on  each  in  favor  of 
e  Bishop." 

On  the  8th  February  Mr.  Jack  telegraphed  to  Mr.  Winslow 
(follows:  "Street  and  I  take  ten  thousand  each." 

On  the  9th  February  Mr.  Jack  wrote  to  Mr.  Winslow,  enclos- 
ig  a  plan  of  the  buildings  to  be  insured,  requesting  him  to 
ive  a  specified  amount  put  on  each  building,  making  the 
!O,000,  and  to  return  the  plan  to  him  (Jack)  when  he  would 
rward  the  policies. 

On  the  12th  Mr.  Winslow  wrote  to  Mr.  Jack,  stating  that  he 
<i  handed  his  letter  of  the  9th  instant,  with  the  plan,  to  the 
^op,  wIk)  had  returned  it,  marked  as  would  be  seen.    He 
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^882. also  enclosed  a  letter  from  the  Bishop,  and  expressed  a  hope 

TiiK        that  the  application  would  enable  Mr.  Jack  to  famish  the 

CuATRAM     policies  as  rec[uested  ;  but  if  not,  that  they  must  try  again. 

V'  The  plan  referred  to  designated  the  buildings  proposed  to 

Western  As-  be  insured,  as  the  "Cathedral  group"  and  the  "Convent  group," 

8URANCE  Co.  opposite  each  of  which  was  written,  and  signed  by  the  Bishop, 

"Insure  810,000  on  this  group." 

The  buildings  called  the  "Cathedral  group"  consisted  of  the 
cathedral,  with  the  Bishop  s  residence  adjoining  on  one  side, 
and  the  college  on  the  other :  also,  of  a  cottage  and  kitchen 
connected  with  the  Bishop's  residence,  and  a  bam  connected 
wnth  the  kitchen  by  a  shed.  The  "Convent  group"  consisted 
of  a  chapel  and  nuns'  residence,  with  a  Female  Academy  adjoin- 
ing on  one  side,  and  a  hospital  on  the  other :  also,  a  bam  and 
storehouse  in  rear  of  the  hospital,  and  connected  with  it  by  a 
wing. 

The  Bishop  s  letter  to  Mr.  Winslow,  which  he  sent  to  Mr. 
Jack,  stated  as  follows: — "In  reply  to  Mr.  Jack's  letter  of  the 
0th  instant,  addressed  to  you,  requesting  me  to  specify  a  cer- 
tiiiii  amount  to  be  insured  on  each  of  our  buildings,  I  beg  to 
return  the  copy  of  plan  thereof,  naming  ten  thousand  dollars 
for  each  group — that  is.  Cathedral  group,  including  cottage 
(which  latter  has  hitherto  been  insured  separately)  and  bam, 
ten  thousand  dollars  (S10,000).     Convent  group,  including  barn, 
ten  thousand  dollai-s  (i?10,000).    As  mentioned  in  my  former 
letter  to  you,  I  wish  half  of  this  to  secure  Mr.  James  Lawton's 
mortgage."     The   letter  also  stated   that  there  was  a  small 
amount  of  finishing  to  be  done  to  each  group— the  particulan 
of  which  were  stated — w^hich  the  Bishop  said  he  would  like  to 
have  permission  to  do. 

On  the  13th  Februaiy,  Mr.  Jack  wrote  to  Mr.  Winslow 
acknowledging  the  receipt  of  his  letter  of  the  12th,  and  saying, 
"I  cannot  take  the  insurance  for  the  Bishop  unless  he  puts  a 
separate  amount  on  each  building ;  and  if  the  two  groups  of 
buildings  are  so  near  as  to  be  likely  to  go  in  one  fire,  I  eaimot 
take  more  than  $5000  on  the  whole.  Why  don't  you  go  and 
see  them,  and  let  us  have  a  proper  report  ?  I  return  the  plan." 
This  letter  was  not  received  till  after  the  fire. 

On  the  morning  of  the  14th  February,  the  principal  partoE 
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t  cathedral  group  was  destroyed  by  fire,  which  fact  was  1882. 

Bgraphed  to  Mr.  Jack  by  Mr.  Winslow,  who  on  the  same  day  The 

ote  him  the  particulars  of  the  loss.  (^atu^ 

The  plaintiff  obtained  a  verdict  for  the  amount  claimed,  and  v. 

terest,  and  in  Hilary  term,  1882,  Western  As- 

TxLck,  Q,  C,  and  /.  Allen  Jack  moved  for  a  nonsuit,  pursuant  surancbCo. 
'  leave  reserved,  on  the  following  grounds : 

1.  That  the  application  of  the  plaintiff  for  insurance,  embodied  in 
J  letter  to  Francis  E.  Winslow,  dated  the  7th  day  of  February,  A. 
1878,  was  an  application  for  insurance  in  the  North  British  and 
!it2antile  Insurance  Company  only. 

^  That  as  Francis  E.  Winslow  derived  his  authority  solely  from 
last  mentioned  letter,  he  was  not  authorized  to  apply  for  insur- 
5  by  the  defendants. 

-  That  the  telegram  from  Henry  Jack  to  Francis  E.  Winslow, 
i<3  the  8th  day  of  February,  A.  D.  1878  :  "  Street  and  I  take  ten 
isand  each,"  was  simply  an  intimation  that  the  said  Street  and 
t,  on  behalf  of  the  companies  which  they  represented,  were  willing 
aJce  insurance  upon  the  amounts  being  distributed. 

-  That  it  was  not  competent  for  Ai^arwick  W.  Street,  the  agent 
the  defendants,  to  delegate  his  ix)wer  to  Henry  Jack  to  accept  the 
:  alleged  to  be  oftered  to  the  defendants  by  the  plaintiff. 

-  That  if  the  defendants  were  bound  by  any  contmct,  it  was  solely 
"the  delivery  of  a  policy,  and  would  embody  the  terms  and  condi- 
^  of  a  policy  in  ordinary  and  common  use  by  the  defendants. 

••  That  the  alleged  contract  was  comprised  in  letters  and  telegrams 
^een  the  parties  or  their  alleged  agents,  and  that  the  plaintifi*  im- 
perlj  withheld,  on  the  trial,  a  portion  of  such  correspondence,  and 
t>eby  disclosed  only  a  portion  of  the  alleged  contract,  and  made  it 
•ear  to  be  other  than  it  really  was. 

.  That  even  though  the  telegram  of  the  8th  day  of  February,  A. 
1 878,  from  Henry  Jack  to  Francis  E.  Winslow,  appeared  to  make 
>inp]eted  contract,  if  circumstances  subsequently  occur,  as  they  did 
ttj,  which  make  it  appear  to  the  parties  or  either  of  them  that  it 
»  not  intended  to  form  a  completed  contract,  it  would,  from  the 
e  of  such  knowledge  and  in  tlie  absence  of  damage  from  breach, 
3ie  to  be  a  contract  or  contain  any  of  the  elements  of  a  contract. 
L  That  it  was  evident  from  the  letter  from  Henry  Jack  to  Francis 
Winslow,  dated  the  9th  day  of  February,  A.  D.  1878,  the  reply  of 
^icis  E.  Winslow  thereto,  dated  the  1 2th  day  of  Febniary,  A.  D. 
'8,  the  letter  of  the  plaintiff  to  Francis  E.  Winslow,  of  the  last 
^tioned  date,  and  the  letter  of  Henry  Jack  to  Francis  E.  Winslow, 
ed  the  13th  day  of  February,  A.  D.  1878,  that  the  plaintiff  and 

parties  interested  or  to  be  bound  thereby  treated  the  alleged  con- 
st as  inchoate,  and  that  their  minds  were  never  ad  idem. 
K  That  the  plaintiff,  by  his  letter  to  Francis  E.  Winslow,  dated 

12th  day  of  Februaiy,  A.  D.  1878,  which  was  forwarded  to  and 
dived  by  Henry  Jack,  re-opened  the  alleged  contract  and  proposed 
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18S2.         torms,  wliich  wore  not  com]>rLS(?d  in  his  original  application  for  ininu^ 

The         ^^^*''*'* 
Bishop  op  ^  ^-  That  the  allogod  contract  was  indefinite,  and  was  susceptible  of 

Chatham      being  construed  either  as  a  conti-act  by  Henry  Jack  to  insure  and  to 

V.  procure  insurance  by  Warwick  W.  Street,  a  like  contract  by  The  North 

Western  As-  ^^'^^^^^*  ^^^^  M(?rcaTitil(;  Tnsui*ance  Company  to  insure  and  procure 

suranckCo.    insurance  by  the  defendants,  or  as  a  contract  by  The  North  Britisli 

and  Mercantile  Insurance  Company  to  insure,  Iwised  ii|X)n  a  contnci 

to  n»-insure  the  last  nientionwl  Company  by  the  defendants. 

1 1.  That  there  was  no  privity  of  contract  l>etwecn  the  plaintiff  and 
defendants. 

1 2.  That  no  specific  amounts  were  placed  ujwn  the  various  pordoni 
of  the  premises  allegt^l  to  be  insured,  and  that  it  cannot  be  alle^ 
what  ])ortions  thereof  wt^re  insured  by  the  defendants,  or  for  winl 
amounts,  or  that  the  buildings  destroyed  were  insured  by  the  defend- 
ants. 

13.  That  the  plaintifl'  never  accepte<l  any  insurance  fi-om  thedfr 
f(»ndants,  or  agreed  t^  any  contract  ]>rop€wed  on  l)ehalf  of  the  defend- 
ants. 

14.  That  no  premium  was  paid  or  promised  to  be  paid  for  the 
allegcKl  iusui-ance  by  the  defendants. 

15.  That  an  action  on  a  contract  to  insure  could  not  be  bTOD|it 
against  the  dcjfendants,  being  an  incorporated  Company,  except  upon  a 
instniment  under  seal. 

1 6.  That  the  remedy  of  the  plaintifif,  if  any,  was  not  at  law,  but  ia 
equity,  for  specific  pei-formance  of  alleged  contract 

They  cited  DeGrove  v.  Ihe  Metropolitan  Ins.  Compang;^ 
The  Guardians  of  the  Poor  v.  Fetch  ;^  Routledge  v.  Grmif 
Add.  Contpar.  30,  243;  Coj)e  v.  Albinson;*  Fdtlumse  v.  Bvd- 
ley  ;^  Williams  v.  Jordan;*'  Clarke  Ins.  33;  Acey  v.  Ferm;' 
Seelye  v.  Lancaster  Mill  Co,^ 

Barker,  Q,  C,  {QnigUy  with  him),  contra.  The  declantioB 
sets  out  a  contract  of  insurance  and  a  contract  to  insure.  Josi 
after  the  fire  the  premium  was  tendered  to  the  company  and 
refused.  Even  if  this  wavS  an  isolated  transaction;  if  Mr. 
Street,  by  the  letter,  authorized  Winslow  to  effect  insurance, 
and  he  communicated  that  to  the  Bishop  and  he  accepted,  tba 
Company  would  be  liable.  With  reference  to  the  premium  it 
was  arranged  that  Winslow  would  discount  a  note  for  Ihe 
Bishop  to  enable  him  to  pay  the  premium. 

In  answer  to  what  was  said  about  the  application  for  insor- 
ance  being  to  the  Noiih  British  and  not  to  the  defendants' cob- 

119  Am.  Rep.  305.  «n  C.  B.,  N.  a  SOa 

slO  Exch.  (ilO.  •a  oil.  D.  617. 

34  Binff.  a^a.  ^7  M.  ft  W.  1S7. 

«8  Ex.  mb.  81  K«rr,  877. 
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cannot  take  a  single  part  or  document  of  the  traas-        ^^^' 

b  the  contract  must  be  spelled  out  from  the  whole         The 
I  Bishop  of 

lence.  Chatham 

etter  of  the  Bishop  to  Spencer  he  speaks  of  having         ^ 
with  other  companies,  and  in  his  letter  to  Winslow  Wbstbrn  Aa- 
ry   12th,  1878,  he  addressed  him  in  the  same  way.  suranceCo. 
There  seams  to  have  been  a  misunderstanding  as  to 
im  rate,  and  the  contract  could  not  be  completed  until 
irranged.]    If  the  contract  was  completed  on  the  re- 
;reet  s  letter,  and  the  communication  of  it  made  to 
p,  it  does  not  matter  if  the  companies  did  subse- 
ant  terms  imported  into  the  contract  for  their  own 
3e. 

le  fifth  ground,  he  cited  Penley  v.  The  Beacon  As- 
ompany} 

le  6th  and  7th  grounds :  There  was  no  alteration  of 
[le  contract  by  the  Bishop.     He  simply  wrote  on  the 
back  the  amount  he  wanted  on  each  part. 
3th  ground  he  cited  Lishvian  v.  The  NoHhei^n  MarU 
ranee  Company.^ 

iQ  12th  ground :  if  this  is  a  binding  contract  it  is  a 
f  construction  of  what  the  contract  was. 
endants  say  it  is  possible  that  the  insurance  of  the 
tish  was  for  the  whole  $10,000  on  the  part  burned, 
be  Western  had  nothing  on  them ;  but  the  ordinary 
m  of  the  contract  would  be  different,  and  the  jury 
.  the  insurance  had  been  divided  between  the  two. 
iculty  suggested  by  the  16th  ground  Ls  that  you 
ntract  of  insurance  until  you  have  a  policy,  but  you 
>ntract  to  insure,  and  the  damages  would  be  the 

# 

:  loss.  If  you  have  a  remedy  at  law,  a  Court  of 
►uld  refuse  a  decree  for  specific  performance.  See 
Wovincial  Insurance  Company;'^  Wood  on  Insur- 
2, 33, sec.  12 ;  4  Bennetts  Fire  Insurance  Cases,  641 ; 
Assurance  Company  v.  AfcGUlivray,* 
.  C,  in  reply.  Street  had  no  power  to  bind  the 
jssurance  Company  otherwise  than  by  a  policy  of  the 

It  Wa  816  U.  C.  Q.  R  Rep.  477. 

3  C.  p.  216 ;  on  Appeal  10  C.  P.  179.  413  Moo.  P.  C.  87. 

&  Beporti.  32 
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1882.        company  containing  its  conditions;   Fislier  v.  The   lAvcqiod 
The        Marine  Insurance  Comjxiny^ 
?,"«<>'*  "^^  Cur.  adv.  vxdt 

V.  The  following  judgment  was  now  delivered  by  Allen,  C.  J., 

Weotekk  As-  ^^'^^^»  after  setting  out  the  facts  as  given  above,  continued  :— 
suKANCE  Co.       Some  further  correspondence  took  place,  but  it  has  no  bear- 
ing on  the  (question  wo  liave  to  determine. 

Now,  admitting  that  Mr.  Jack  had  authority  to  bind  the  de- 
fendants (and  unless  he  had  I  do  not  see  what  evidence  there 
is  of  any  contract  with  them),  did  he  enter  into  any  contract  with 
the  plaintiff?  Was  there  a  distinct  offer  made  on  one  side, 
which  was  unconditionally  accepted  on  the  other?  Unless 
there  was,  it  cannot  be  said  that  there  w-as  any  contract.  The 
nearest  approach  to  a  definite  agreement  is  the  telegram  of  the 
iSth  February,  in  which  Mr.  Jack  says  that  he  and  Street  will 
take  $10,000  each,  and  this  is  relied  on  by  the  plaintiff  as  the 
contract. 

The  difficulty  in  so  treating  it,  is  the  uncertainty  of  its  tenns. 
For  how  long  a  time  was  the  property  to  be  insui*ed  ?  Was  it 
for  one  year  or  for  three,  as  it  had  been  in  The  Agricultural 
Insurance  Company,  and  what  was  the  rate  of  premium,  and 
how  was  the  insurance  to  be  distributed  between  the  two  com- 
panies ?  Was  one  company  to  take  310,000  on  the  "  Cathedral 
group,"  and  the  other  $10,000  on  the  "  Convent  group  ?'*  And 
if  so,  which  risk  were  the  defendants  to  take,  and  which  Tlie 
North  British  ? 

It  is  true  that  Mr.  Winslow  stated  in  his  evidence  that  im- 
mediately after  receiving  Mr.  Street*s  letter  of  the  l7th  Janu- 
ary, he  communicated  the  contents  of  it  to  the  Bishop,  and 
that  they  agreed  upon  the  rate  of  premium — one  per  cent  for 
a  year.  But  this  arrangement  does  not  appear  to  have  been 
communicated  either  to  Mr.  Street  or  Mr.  Jack ;  and  in  Mr. 
Winslow 's  letter  to  Jack  on  the  7th  February,  he  states  thai 
the  Bishop  had  misunderstood  him  as  to  the  rate  of  premium;^ 
so  that  up  to  that  time  the  plaintiff  would  seem  not  to  havesi 
agreed  upon  that  matter. 

But  admitting  that  the  evidence  on  this  point  was  free  froL^ra 
difficulty;  is  there  such  a  contract  proved  by  the  telegram,  ar^^ 

JL.  a  9 Q.  a  «a 
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correspondence  which  preceded  it,  as  a  Court  of  Equity        ^^2. 
d  decree  specific  performance  of,  against  either  of  the  com-         The 
ies  ?    I  think  not.     But  further,  looking  at  the  subsequent     Chatham 
espondence,  and  assuming  that  the  rate  of  premium  and        ^• 
time  had  been  agreed  upon,  it  seems  to  me  that  the  parties  Western  As- 
not  treat  the  telegram  as  anything  more  than  a  statement  surakceCo. 
he  amount  of  risk  which  each  company  was  willing  to  take, 
rided  the  other  terms  were  agreed  upon ;  for  in  Mr.  Jack's 
3r  of  the  9th  February  (the  day  after  the  telegram  was 
,)  he  treats  the  matter  as  still  unsettled,  by  asking  to  have 
tecifio  amount  put  upon  each  building — no  doubt  in  order 
:  he  might  know  the  exact  extent  of  the  company's  liability 
»se  only  one  building  in  the  group  should  happen  to  be 

Dt. 

Lgain,  in  his  letter  of  the  13th  February,  Mr.  Jack,  after  re- 
ing  the  Bishop's  letter  of  the  12th,  with  the  plan,  asking 
$10,000  on  each  group — repeats  the  same  objection, — that 
application  did  not  specify  the  amount  to  be  insured  on 
1  of  the  buildings  composing  the  group — information  which 
agent  was  clearly  entitled  to  have,  if  he  required  it.  I 
refore  think,  that  at  the  time  that  letter  was  written,  there 
;  no  contract  between  the  parties:  the  agreement  was 
loate  only ; — the  terms  of  the  insurance  had  never  really 
a  agreed  upon ;  the  minds  of  the  parties  never  met.  Mr. 
k  never  agreed  to  take  a  risk  of  $10,000  on  the  Cathedral 
ap,  as  a  whole,  without  a  separate  valuation  on  each  build- 
of  the  group ;  and  if  he  did  not  agree,  certainly  the  defend- 
)'  agent  did  not  do  so. 

V^hen  a  negotiation  for  insurance  is  so  far  completed  that 
hing  remains  to  be  done  but  deliver  a  policy  corresponding 
h  the  terms  of  the  application,  should  a  loss  occur  before 
execution  of  the  policy,  a  court  of  equity  would  relieve  the 
ired,  and  upon  a  bill  properly  framed,  instead  of  confining 
If  to  a  specific  execution  of  the  agreement  to  insure,  would 
bably  decree  payment  of  the  loss :  Angell  Insurance,  sec.  34. 
tea  V.  Ihe  Provincial  Insurance  Company;^  Baile  v.  St 
eph  Fire  Insurance  Company.'^  But,  were  the  terms  of 
irance  so  settled  in  this  case;  were  all  the  essential  elements 

116  U.  C.  Q.  &.  477.  321  Am.  Law  Reg.  4& 
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1882.        of  the  contract  so  ascertained  that  nothing  remained  to  be  done 
The        but  to  deliver  the  policy  ?    I  think  the  only  answer  to  that 
CHATHiUtf     question  must  l)e  in  the  negative. 

V.  I  therefore  think  there  was  no  evidence  that  the  defendants, 

The 
Western  As-  ^Y  their  agent,  agreed  to  insure  the  Cathedral  group  spedfc 

8URANCE  Co.  ally  J  Qr  what  portion  of  the  whole  property  they  intended 
their  proposal  to  apply  to,  assuming  that  they  are  bound  hj 
the  telegram,  and  by  what  Mr.  Jack  did.  For  these  reasons, 
and  without  considering  the  various  other  objections,  I  think 
a  nonsuit  should  be  entered. 

Weldon,  Wetmoke  and  KiXG,  J  J.,  concurred.* 

Ride  absolute  to  enter  nonmit 


1882.         GREENE  r.  THE  ST.  JOHN  &  MAINE  RAILWAY  COMFY. 


August,       ]{aihoay  Company — Frei//ht — Reasoiiable  Cluirge — Comnion  Camm 

— Implied  promise — Action  to  recover  back  excessive  charrfes. 

By  Act  27  Vic.  c.  43,  and  41  Vic,  c.  92,  the  Legislatare  g»ve  power  to  tb 
defendant  company  to  construct  and  maintain  a  railway  from  St.  John  to  flt 
Maine  boundary  for  the  pur^se  of  transportation  of  persons,  goods,  Hi 
property  of  aU  descriptions,  giving  them  all  powers  and  privileges  iiinsBfj 
to  carry  into  effect  such  purposes  and  objects,  and  empowering  them  to  p•^ 
cliase  and  liold  engines,  cars,  and  other  necessary  things  for  ttie  tFtnsporti- 
tion  of  persons,  goods  and  property  of  all  descriptions,  and  srauting  to  tixB 
a  toU  upon  aU  passensers  and  property  of  all  descriptions,  which  may  be  o» 
veyed  or  transported  oy  them  upon  such  road,  at  such  rate  as  may  be  oteb- 
lished  from  time  to  time  by  the  directors  of  the  company.  DefeDdaiti 
having  their  line  of  railway  in  operation,  plaintiff's  builder  at  St  Job 
delivered  to  them  for  transportation  six  platform  cars.  Notbuig  was  uA 
about  the  rate  of  freight  previous  to  the  six  cars  being  carried,  and  no  rite  o( 
transportation  had  been  established  by  the  directors  for  such  deeeriptioB  of 
property.  Defendants  refuscil  to  deliver  the  cars  unless  idaintiff  paid  st  the 
rate  of  i$23  a  car,  which  ho  did  under  protest.  Afterwaras  the  builder  at  & 
John  sent  seventeen  more  cars  to  the  defendants'  line  and  they  wer«  by  tiwB 
received  and  transported  in  the  same  manner,  nothins  being  said  about  the 
rate  of  freiglit.  The  like  sum  of  $23  a  car  was  demanded  b^ore  delivefyand 
paid  under  protest,  and  plaintiff  thereupon  brought  action  to  recover  the 
amount  paid  in  excess  of  a  reasonable  charge. 

IleHf  (1)  That  jmina  facie  and  in  the  absence  of  proof  of  a  more  limited  pro- 
fession, the  defendants  must  be  taken  to  hold  themselves  out  as  canienof 
all  descriptions  of  property  capable  of  being  reasonably  and  convenioitly 
transported  over  rails  by  a  locomotive  engine,  to  the  extent  to  which  they 
have  the  means  and  accommodation  for  such  traffic ; 

(2)  That  as  to  the  six  cars  first  sent,  the  defendants  were  entitled  only  to 
a  reasonable  compensation,  as  tliere  was  no  established  toll  and  no  ipeail 
agreement : 

(3)  As  to  the  remaining  seventeen  cars,  that  the  defendants  were  bound  tv 
transport  them  for  a  reasonable  remuneration  at  least  in  the  absence  of  s  nt^ 
of  freight  established  according  to  statute  ;  that  there  was  no  implied  promii* 

>  ralmcr,  J.,  baving  bccu  counsel  iu  the  cauac  wbilo  at  tho  bsr  took  no  port 
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on  plaintiff's  part  to  pay  the  same  freight  as  on  the  six  cars  previously  sent,  18S2. 

the  proper  inference  to  be  drawn  from  the  transaction  being,  that  plaintiff  — — 

iqU^  on  his  right  to  have  the  goods  carried  at  such  rate  as  the  law  should       Greene 

declare  to  be  the  proper  rate.  „      «*•  » 

^    ^  The  St.  John 

This  was  an  action  to  recover  the  excess  of  tolls  exacted  i^J^^^J^co 
fcom  plaintiff  by  defendants  for  the  carriage  of  twenty-three 
platform  cars  from  St.  John  to  McAdam  Junction.     The  plain- 
tiff had  the  cars  built  in  St.  John,  and  the  builder  first  sent  six 
of  the  cars  on  the  defendants'  line.     Nothing  was  said  about 
the  rate  of  freight  previous  to  the  six  cars  being  carried,  and 
no  rate  of  transportation  had  been  established  by  the  directors 
of  the  company  for  such  description  of  property.     The  defend- 
ints  refused  to  deliver  the  cars  unless  the  plaintiff  paid  at  the 
rate  of  $23  a  car,  and  plaintiff  in  order  to  get  possession  of  the 
cars  paid  the  amount  under  protest.     Afterwards  the  builder 
at  St.  John  sent  the  remaining  seventeen  cars  to  the  defend- 
ants' line  and  they  were  by  them  received  and  transported  in 
the  same  manner,  nothing  being  said  about  the  rate  of  freight. 
The  like  sum  of  $23  a  car  was  demanded  before  delivery  and 
pwd  under  protest,  and  the  plaintiff  then  brought  this  action 
to  recover  the  amount  paid  in  excess  of  a  reasonable  charge. 
The  case  was  tried  at  the  Charlotte  Circuit,  in  November,  1881, 
before  Weldon,  J.,  when  the  jury  found  that  $133.G4  was  a 
wasonable  charge  and  returned  a  verdict  for  the  plaintiff  of 
$39C.3() — the  amount  paid  by  him  having  been  $521). 

Jane  28th,  1882.    Barker,  Q,  C,  for  the  defendants,  in  sup- 
port of  motion  for  a  new  trial. 

The  case  that  was  set  up  was  that  the  defendants  q\wad 
^^ese  cars  were  common  carriers  and  they  could  not  fix  any 
but  a  reasonable  toll.  But  it  is  submitted  that  they  were  not 
^^mon  carriers  for  the  purpose  of  hauling  cars.  They  are 
^\y  common  carriers  of  such  things  as  they  can  carry  in  their 
^^H  cars :  Pars,  on  Contracts,  p.  170,  (Lib.  ed.) 

Tliere  were  twenty-three  cars  in  all  taken  by  the  defendants 
^  St  Stephen  from  Fairville.  There  was  no  special  contract, 
^^d  plaintiff  paid  for  six  cai-s  at  the  rate  of  $23  per  car  under 
^*X>test.  This  was  the  first  time  cars  had  been  carried  on  this 
f^^^.  It  was  proved  that  the  defendants  did  not  know  that 
*^e  first  charge  for  the  six  cars  was  paid  under  protest.  The 
^ight  was  paid  to  Rose  at  St  Stephen,  the  agent  of  the  N.  B. 
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1S82.        and  Can.  Railway.     When  the  seventeen  remaining  cans 

Grejsne  taken,  plaintiff  must  be  taken  to  have  assented  to  tb( 
The  St.  John  charged  and  paid  for  the  fii'st  six  cara. 
AND  Maine  The  payment  was  voluntary,  and  therefore  cannot  be  i 
ered  back.  [Weldox,  J.,  referred  to  Lancashire  and  Yoii 
liailway  Company  v.  G'uUow,^]  There  was  no  evidence 
which  the  jury  could  fix  the  reasonableness  or  unreasor 
ness  of  the  charge.  Whatever  evidence  there  was  relates 
hauling  where  the  circumstances  were  special. 

]Vcldonj  Q,  C,  contra.  We  gave  evidence  of  charge 
similar  work  on  other  roads,  which  was  the  best  evidenc 
could  give. 

Defendants  arc  clearly  common  carriers,  and  if  they  cboi 
haul  the  cars  they  do  so  as  common  carriers.  They  hav 
means  of  hauling  them,  and  they  as  common  carriers  are  I 
to  carry  what  they  reasonably  can.  The  case  of  a  tug  tc 
a  ship  is  not  applicable.  In  that  case  the  tug  is  under  thi 
trol  of  the  captain  of  the  ship ;  here  the  company  hav< 
entire  control  of  the  cars:  Angell  on  Carriers  (5  ed.) 
Fitclthurg  Railivai)  Company  v.  Gage ;'  Baxendale  v.  Eg 
Counties  lia'divay/' 

As  to  the  reasonableness  of  charges,  see  Great  Western 
v:ay  v.  BennM  ;^  Parker  v.  Bristol  Railtvay  Co.^  I  di 
that  the  plaintiff  is  bound  to  pay  for  the  seventeen  cars  i 
rate  claimed  by  defendants.  [Allen,  C.J.  Would  that  n 
pcnd  on  the  question  whether  they  were  common  carriers  fi 
pui-pose  of  hauling  them  ?]  If  they  wished  to  raise  the 
tion  whether  they  were  common  carriers  they  should 
asked  to  have  had  it  left  to  the  jury.  N.  Jersey  Railw 
Penn,  MaUivay  ;^  Verrnont  Railway  v.  Fitcldf^urg  Ba\ 
Co,''  If  a  carrier  receives  goods  to  carry  without  making 
objection,  he  takes  them  as  a  common  carrier.  The  onus 
on  tlie  defendants  to  shew  that  the  claim  was  reasoi 
Plaintiff  had  a  right  to  shew  what  other  companies  claimec 
charged.  The  defendants  gave  no  evidence  as  to  what 
reasonable. 

Barker,  Q.  C,  in  reply. 

XL.  R.  7  H.  L.  517.  ^e  Ex.  702. 

»12  Gray,  303.  «3  Dutch.  lOOi 

>4  C.  B.,  N.  8.  (18.  ^14  Allen  MS. 
«L.  a  2  U.  L.  27. 
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It  cannot  he  presumed  that  because  defendants  were  common        1S82. 

Jwriers   of   certain   articles,   they   are    common    carriei-s    of      Greene 

Rverything  that  is  brought  to  them  to  carry  and  that  they  do  theSt.  John 

carry.    They  are  only  common  carriers  of  such  fjoods  as  they  J^^  Maine 

Railway  Oo 
were  bound  to  carry,  and  it  would  not  be  presumed  that  they 

received  other  goods  as  common  carriers.     In  the  case  Va^niont 

Railway  Co.  v.  Fitchhurg  Railway  Co.  there  was  a  contract 

under  which  the  question  arose. 

Cur.  adc.  vult. 

The  following  judgments  were  now  delivered  : 

Kino,  J.  This  was  an  action  to  recover  the  excess  of  tolls 
exacted  from  plaintiff  by  defendants  for  the  carriage  of  twenty 
three  platform  cars  from  St.  John  to  McAdam  Junction.  The 
plaintiff  had  the  cars  built  in  St.  John,  and  the  builder  first 
»nt.six  of  the  cars  on  the  defendants'  line.  Nothincj  was  said 
about  the  rate  of  freight  previotis  to  the  six  cars  being  carried, 
and  no  rate  of  transportation  had  been  established  by  the  direc- 
fcoT^  of  the  company  for  such  description  of  property.  The 
defendants  refused  to  deliver  the  cars  unle&s  the  plaintiff  paid 
at  the  rate  of  §23  a  car,  and  plaintiff  in  order  to  get  posseasion 
ot  the  cars  paid  the  amount  under  protest.  Afterwards  the 
Iwiilder  at  St.  John  sent  the  remaining  seventeen  cars  to  the 
defendants*  line  and  they  were  by  them  received  and  trans- 
ported in  the  same  manner,  nothing  being  said  about  the  rate 
rf  freight.  The  like  sum  of  $23  a  car  was  demanded  before 
delivery  and  paid  under  protest,  and  the  plaintiff  now  seeks  to 
recover  the  amount  paid  in  excess  of  a  reasonable  charge.  The 
Wal  amount  paid  was  $529  and  the  jury  have  found  that 
J133.64  was  a  reasonable  charge,  and  have  found  a  verdict  for 
plaintiff  of  $396.3C. 

As  to  the  six  cars  first  sent  it  seems  clear  that  the  defend- 
^^^  are  entitled  only  to  a  reasonable  compensation,  as  there 
•^asno  established  toll  and  no  special  agi cement.  The  case 
^*th  regard  to  the  seventeen  cars  last  sent  is  different,  as  these 
*f8  were  offered  by  the  plaintiff  and  received  by  the  defend- 
^ts  for  transportation  with  knowledge  or  means  of  knowledge 
'  the  parties  of  what  had  taken  place  respecting  the  first  lot 

cars.  The  defendants  say  that  the  effect  of  this  was  to  raise 
^  implied  promise  to  pay  the  rate  known *by  the  plaintiff  to 
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^^^' have  been  exacted  bj^  defendants  for  the  six  cars.     The  plain- 

Greene      tiff'  says  that  no  such  promise  can  be  implied,  as  the  defendants 
The  St.  John  were  bound  as  common  carriers  to  transport  the  cars,  and  there 

AND  Maine    bcinfj  no  rate  of  freitdit  established  by  the  directors  of  the 
Railway  Co.  "  •  ^^ 

'  company,  the  company  were  bound  to  carry  at  a  reasonable 

rate  of  freight.  The  defendants  in  answer  to  this  say  that 
they  are  not  connrion  carriers  as  to  this  description  of  property. 
By  the  Acts  relating  to  this  company  (27  Vic,  c.  43  and  41 
Vic,  c  92)  tlie  Legislature  has  given  power  to  the  defendants 
to  construct  and  maintain  a  railway  from  St.  John  to  the  Maine 
boundary  for  purpose  of  transportati<in  of  persons,  goods  and 
property  of  all  <lescriptions,  giving  them  all  powers  and  privi- 
leges necessary  to  carry  into  effect  such  purposes  and  objects, 
and  empowering  them  to  purchase  and  hold  engines,  cars  and 
other  necessary  things  for  the  transportation  of  persons,  goods 
and  property  of  all  descriptions,  and  granting  to  them  a  toll 
upon  all  passengei's  and  property  of  all  descriptions  wbidi 
may  be  conveyed  or  transported  by  them  upon  such  road  at 
such  rate  as  may  be  established  from  time  to  time  by  the  direc- 
tors of  the  company.  The  company  having  exercised  the 
powers  of  these  Acts,  and  having  a  railway  track  which  the 
Legislature  allowed  them  to  lay,  and  locomotive  engines  which 
the  Legislature  allowed  them  to  run,  and  being  engaged  in  the 
transportation  of  goods  under  the  Acts  for  compensation,  moat 
be  taken  fat  least  priTna  facie  and  in  the  absence  of  proof  of  a 
more  limited  profession)  to  hold  themselves  out  as  carriers  of 
all  descriptions  of  property  capable  of  being  reasonably  and 
conveniently  transported  over  rails  by  a  locomotive  en^ne,  to 
the  cxt^jnt  to  which  they  have  the  means  and  accommodation 
for  such  traffic  Here  it  does  not  appear  that  the  defendants 
ever  declined  to  transport  this  description  of  goods ;  on  the 
contrary  it  appears  that  they  had  previously  transported  a 
locomotive  for  plaintiff^,  and  in  the  case  in  question  they  received 
the  cars  without  objection,  and  as  if  in  ordinary  course,  ft 
would  be  strange  if  it  were  otherwise,  for  we  know  from  com- 
mon observation  how  much  of  the  ordinary  business  of  railroads 
consists  in  carrying  goods  in  the  freight  cars  of  other  compan- 
ies ;  and  we  also  know  that  cars  and  engines  are  transported 
from  their  place  of  construction  for  hundreds  of  miles  overlinea 
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i 

?  of  railway  other  than  that  on  which  they  are  to  be  used.  Then  ^882. 
p  as  to  the  mcaas  which  the  defendants  had  to  accommodate  this  Grkxnb 
I  traffic,  there  is  the  fact  that  they  did  accommodate  it,  and  the  St.  John 
i  apparently  without  difficulty ;  and  indeed  there  could  not  be  and  Mi^nrB 
much  difficulty,  as  the  plaintiff  supplied  the  trucks  and  wheels 
for  the  moving  of  his  goods,  and  the  only  thing  that  the  de- 
fendants needed  to  supply  was  the  locomotive  power  and  labor. 
It  seems  to  roe  therefore  that  the  defendants  were  common 
carriers  as  to  these  goods,  and  bound  to  transport  them,  having 
ihe  means  to  do  so,  and  that  (at  all  events  in  the  absence  of  a 
rate  of  freight  established  according  to  statute)  they  were  bound 
to  transport  them  for  a  reasonable  remuneration.  As  to  the 
implied  promise,  I  think  the  proper  inference  to  be  drawn  from 
the  transaction  is  that  the  plaintiff  relied  on  his  right  to  have 
the  goods  carried  at  such  rate  as  the  law  should  declare  to  be 
the  proper  rate.  It  is  unnecessary  to  determine  whether  the 
company  could  limit  their  profession  as  carriers  (which  prima 
fcuAt  extends  to  all  goods  within  their  franchise)  so  as  to 
exclade  certain  descriptions  of  goods  which  otherwise  they 
eould  cany  reasonably  and  conveniently.  The  English  Railway 
Acta  under  which  railway  companies  have  been  held  to  be  com- 
mon carriers  only  so  far  as  they  hold  themselves  out  to  be  such, 
Mid  to  be  entitled  to  exclude  any  description  of  traffic,  expressly 
provided  that  the  railway  companies  should  have  no  greater  or 
other  liability  than  that  of  stage  coach  proprietors  or  common 
carters,  and  should  have  the  benefit  of  every  privilege  and 
pwtection  possessed  by  stage  coach  proprietors  and  common 
^^nriers,  and  this  was  held  to  imply  ^that  they  were  to  be  liable 
^7  according  to  their  profession ;  and  besides,  these  Acts  did 
*^  give  to  the  I'ailway  companies  the  exclusive  use  of  their 
'^^s,  but  gave  to  all  persons  the  right  to  use  their  own  car- 
'^•ges  on  the  company's  road  subject  only  to  the  regulations 
^  the  company.  Johnson  v.  Midland  Ry,  Co.;'^  Oxladc  v. 
^^  ^.  Ry.  Cor 

^tTie  next  question  is  whether  there  was  sufficient  evidence 

,   'Vrhat  was  a  reasonable  rate.    There  was  some  evidence  of 

^'^ilar  services  on  other  roads  for  which  a  sum  was  paid  some- 

***Uig  like  that  found  by  the  jury.    It  was  also  proved  that 

14  Ex.  8e7.  ns  c.  a,  N.  &  e0& 

^tt).  XXn  K.  a  Reports.  33 
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J8S2^ the  defendants  had  previoasly  transported  for  plaintiff  a 

(iRERNE      motive  engine  weighing  from  thirty  to  forty  tons  for  tw 

The  St.  John  ^^^  cents  per  mile — while  the  charge  for  each  of  these  plat 

AND  Maine   cars  weiffhing  from  six  and  a  half  tons  to  seven  tons  was  tw 

TJiTf  M'A Y   Co 

'  six  cents  per  mile.  The  defendants  gave  no  evidence  i 
what  would  be  a  reasonable  charge,  nor  did  they  attem] 
support  the  charge  they  had  made  by  shewing  how  they 
arrived  at  the  conclusion  that  it  was  a  proper  charge  t 
made.  The  jaiy  allowed  about  seven  cents  a  mile  for 
car,  which,  as  being  about  a  proportionate  rate  accordin 
weight  with  that  charged  for  the  locomotive,  does  not  a| 
inadequate  in  view  of  the  absence  of  all  evidence  on  the 
of  the  defendants. 

Allen,  C.  J.,  and  Weldon  and  Palmer,  JJ.,  coneu 
Wetmouk,  J.,  took  no  part. 

Nexh'  trial  refits 


^^O^^j  Appellant,  v.  VAUGHAN  et  al.  Responden 

— f^hip — Master — Wnge^  o/^Ifoio  recovered — Registered  owner— 

"^"*^'  hilitijfor  toages — Mag  he  explained — Appeal — Practice, 

Tl.  B.,  i>laintiff  *s  brother,  havine  a  vessel,  partly  built,  entered  into  an  \ 
meut  with  defendant,  by  whicn  the  latter  was  to  supply  a  certain  amoi 
complete  her.  The  agreement  provided  that  the  vessel  when  oomi 
should  be  registered  in  defendant  s  name  as  security  ;  that  R.  6.  shoiila 
her  to  Liverpool  on  his  own  account  and  pay  all  disbursements,  for  ^ 
defendant  was  to  advance  R.  B.  a  further  sum.  She  was  to  be  sold  at  I 
pool,  the  defendant  paid  and  the  balance  given  to  R.  B. 

Under  this  agreement,  R.  B.  finished  the  vessel  and  she  was  reffictered  i 
name  of  the  defendant.  R.  B.  employed  plaintiff  as  captain,  wiwout  any  < 
authority  from  defendant  to  do  so,  and  he  did  not  interfere.  The  xctsol 
ceeded  to  Liverpool  under  the  directions  of  R.  B.,  he  going  in  the  ship 
self,  but  instead  of  selling  her  and  paying  defendant,  he  chartered  the  i 
and  came  out  to  America,  against  defendant's  protest,  and  on  heryfl 
back  to  Europe  she  was  wrecked  and  put  into  Nassau,  abandoned  the  vc 
and  went  from  thence  to  Pictou  for  repair,  where  R.  B.  discharsed  pli 
and  settled  with  him,  a  balance  of  £32  28.  Sd.  sterling  being  found  due  \ 
tiff  for  wages,  for  which  this  action  was  brought.  On  the  trial,  which 
place  in  the  County  Ck)urt  of  Kent,  it  was  proved  that  defendant  randi 
St.  John  (being  more  than  twenty  miles  from  Pictou),  at  the  time  of  plaii 
discharge  and  ever  since.  The  County  Court  Judge  left  the  case  to  the 
wlio  found  a  verdict  for  the  plaintiff,  but  the  Judge  afterwards  nonsoitec 
on  the  ground  that  by  the  56th  section  of  **The  Seaman's  Act^  1S78» 
Court  had  no  jurisdiction  to  try  the  case. 

ITehl^  1.  That  the  County  Court  clearly  had  jurisdiction,  and  theJadg 
wrong  in  ordering  a  nonsuit  on  tliis  ground  ;  but 

Ilebl  1>y  Allen,  C.  J.,  and  Palmer  and  KiNfi,  J  J.,  that,  under  the  facts  p! 
11.  B.  and  not  the  defendant  was  liable  for  plaintiff's  wago%  and  the  m 
was  upheld  on  this  ground ; 


TRINITY  TERM,  XLV.  VICTORIA.  259 

AbtI,  ilao,  that  it  is  open  to  the  respondent,  in  order  to  support  the  judgment  1882. 

d  tke  Court  appealed  from,  to  avail  himself  of  other  grounds  than  those  on  — 

which  it  was  decided  below.  .  Brown 

HeU,  hj  Wbldon,  J.,  that  there  was  evidence  of  defendant's  liability  to  go  to     vr  .„^'   .^ 
the  jury,  and  there  should  be  a  new  trial  ^  auohak. 

B^  WmoRB,  J.,  that  there  was  evidence  of  defendant's  liability  to  go  to  the 
jiz7,  and  that  the  verdict  should  be  restored. 

Ilis  was  an  appeal  from  the  decision  of  the  Judge  of  the 
CDunty  Court  of  Kent,  setting  aside  a  verdict  for  the  plaintiff, 
lod  ordering  a  nonsuit,  pursuant  to  leave  reserved.  The  facts 
will  be  found  very  fully  stated  in  the  judgments. 

February  8.  1882.     Weldon,  Q.  C,  for  the  appellant.    The 
County  Court  Judge  only  reserved  leave  to  enter  a  nonsuit  on 
one  ground,  namely,  that  by  the  56th  section  of  "The  Seamen  s 
M  1873,"   (36  Vict.,  cap.   129,   Statutes    of    Canada,)   the 
Gounty  Court  had  no  jurisdiction  to  tiy  the  case.     In  this  he 
^M  clearly  wrong.     [Allen,  C.  J.     I  suppose  that  will  be 
conceded.]    Then,  that  can  only  be  taken  away  by  express 
'Words  or  necessary  implication.      If  necessary  to  argue  the 
question,  I  doubt  if  the  Dominion  Parliament  could  take  away 
tte  right    But  the  remedy  given  by  the  52nd  section  of  the 
-Act,  in  my  view,  is  merely  cumulative.     [Palmer,  J.     Suppose 
ibere  is  no  contract  at  common  law  and  the  Dominion  Parlia- 
>nent  gives  the  right  of  action  ?]     This  is  a  right  at  common 
Uw.    Defendants  were  the  owners  of  the  vessel  and  had  charge 
of  her.    In  Hibba  v.  Eosa^  a  person  who  fell  on  the  deck  of 
ft  vessel  was  held  entitled  to  recover  against  the  registered 
owner.     There  was  evidence  for  the  jury  on  the  quantum 
^iMmit  against  the  defendants,  independent  of  the  statute  alto- 
gether.   Common  law  rights  of  a  subject  are  not  to  be  trenched 
'pon  by  statute  except  by  express  words  or  necessaiy  implica- 
tion: Fish.  Dig.,  8208.     A  fortimn,  it  cannot  be  by  the  Canadian 
iMiament,  unless  by  express  words  or  necessary  implication, 
ttd  when  necessary  for  carrying  out  the  objects  over  which 
*hey  have  jurisdiction.    But  there  are  no  negative  words  in  the 
^  ihiate  taking  away  the  common  law  remedy.     This  Court  can- 
Aoi  order  a  nonsuit  on  a  point  not  reserved ;  therefore  if  the 
Judge  was  wrong  on  this  point  the  nonsuit  must  be  set  aside. 
Be  dted  Rossi  v.  Grant  ^  as  to  a  seaman  recovering  wages  under 
fte  Merchant  Shipping  Act ;  also  Macl.  on  Shipping,  p.  255 ; 


i 
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1882. Johnston  V.  Hilherry  ;^    and  as   to  the   right  to  sue,  MacL 

Brown  Ship.  252. 
VALtiiiAy.  ^'  ^'  Palvier,  contra,  When  leave  is  reserved  to  enter  • 
nonsuit,  although  the  Judge  gmnts  the  nonsuit  only  on  one 
ground,  all  the  points  urged  by  the  defendant  in  the  Court 
below  are  now  open  to  hiui.  I  am  satisfied  it  has  been  so 
decided  in  this  court,  since  Doe  clem,  Conndl  v.  Dickhisonr 
{Weldon,  Q.  C,  cites  on  this  point  Fish.  Dig.  G148,  citing  Md- 
theirs  V.  Smith,'^) 

There  is  no  evidence  of  defendants*  ownership  of  the  vessel 
except  by  the  production  of  the  register,  and  unless  the  statu- 
tory remedy  is  pursued,  the  evidence  created  bj'  the  statote 
cannot  be  resorted  to  to  establish  plaintiffs  case. 

The  defendants  reside  at  St.  John:  the  master  was  discharged 
at  Pictou,  and  it  nowhere  appears  there  was  no  master  at  Pictou 
when  he  was  discharged.  [King,  J.  While  the  woixis  of  the 
statute  might  be  applicable  to  an  ordinaiy  seaman,  arc  they 
applicable  to  the  case  of  a  master  ?]  I  do  not  see  why  not,  is 
the  new  master  is  liable  to  be  sued. 

Neither  is  therc  any  evidence  to  show  the  ownei's  were  not 
at  Pictou  at  that  time. 

Next,  are  the  County  Courts  in  this  Province,  Courts  of  Re- 
cord ?  I  cite  on  this  point  Hanington  v.  Stewart,^  My  con- 
tention is  they  aix>  Courts  of  Record,  but  not  superior  Courts 
of  Record. 

Weldon,  Q.  C,  in  reply,  urged  that  as  the  point  of  jurisdiction 
was  the  only  point  reserved,  this  was  all  the  Court  could  consider.   - 

Cur.  adv.  vrdt 

The  following  judgments  were  now  delivered : 

Palmer,  J.  This  was  an  action  brought  in  the  Kent  County^ 
Court  for  the  plaintiflTs  wages,  as  captain  of  the  barque  "  Kate* 
Irving,"  of  which  the  defendants  were  registered  owners,  undeK^- 
the  following  circumstances : 

The  plaintifl' s  brotlier,  RobeH  Brown,  had  the  vessel  partl^^ 
built,  when  he  entered  into  an  agreement  with  the  defendants— 
to  supply  a  certain  amoimt  to  complete  her :  the  agreemea  ^ 
provided  that  the  vessel  when  completed  should  be  registere^t^ 
in  defendants'  name  as  security,  that  Robert  Brown  should  talr^ 
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&r  to  Liverpool  on  his  own  account  and  pay  all  disbursements,  ^^2- 
>T  which  the  defendants  were  to  advance  Robert  Brown  a  fur-  Brown 
ler  sum,  where  she  was  to  be  sold,  the  defendants  paid,  and  the  VAucHAy. 
alance  given  to  Brown.  Robert  Brown  finished  the  vessel,  and 
mployed  the  plaintiff  as  captain,  without  any  other  authority 
rom  the  defendants  to  do  so,  and  they  did  not  interfere.  The 
arque  proceeded  to  Liverpool  under  the  directions  of  Robert 
^rown,  he  going  in  the  ship  himself — but  instead  of  selling  her 
nd  paying  defendants,  he  chartered  the  vessel  and  came  out  to 
Lmerica,  against  the  defendants*  protest,  and  on  her  voyage 
lack  to  Europe  she  was  wrecked  and  put  into  Nassau,  aban- 
loned  the  voyage  and  went  from  thence  to  Pictou  to  repaii*, 
irhere  Robert  Brown  discharged  the  plaintiff,  and  according  to 
he  evidence,  Robert  Brown  settled  with  him,  and  a  balance 
if  £32  2/  8  sterling  was  found  due  him  for  wages,  for  which 
tibis  action  was  brought. 

The  particulate  were  as  follows :  Balance  of  wages  due  plain- 
tiff, master  of  barque  "  Kate  Irving  "  £32  2/  8. 

Per  settled  account, S15G  57 

Work  and  labor, 200  00 

Account  stated  and  settled, 150  57 

On  the  trial  before  the  County  Coui-t  Judge,  the  plaintiff's 
^unsel  opened  the  case  that  defendants'  agent  had  settled  the 
fiance  due  the  plaintiff,  and  the  plaintiff's  claim  was  for  the 
Hiount  of  that  settlement. 

It  was  proved  that  the  defendants  resided  at  St  John  at  the 
Lixje  of  the  plaintiff's  discharge,  and  ever  after. 

1.  It  was  objected  on  the  trial,  in  effect,  that  the  defendants 
''^re  not  liable,  as  Robert  Brown  was  not  their  agent  to  make 
^^m  liable. 

2.  That  by  the  opening  and  the  particulars,  the  claim 
^Hs  confined  to  an  account  due  on  settlement,  and  there  was  no 
^ttlement  proved  to  make  them  liable. 

S.  That  the  court  had  no  jurisdiction  over  the  case ;  the  pro- 
^edings  should  be  before  some  tribunal  under  the  Merchant 
^hipping  Act 

The  learned  County  Court  Judge  left  the  case  to  the  jury, 
>ho  found  a  verdict  for  the  plaintiff,  and  afterwards  nonsuited 
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1882.    ^  liiiQ  on  the  ground  that  the  court  had  no  jurisdiction;  ^ 

UiiowN       which  this  is  an  appeal. 

Vaugiian.        ^^^  ^^*^^  question  that  arises,  is  whether  a  court  of  appa 

will  support  the  judgment  of  the  court  appealed  from  onao; 

other  ground  than  the  ground  on  which  it  was  decided  beloH 

I  think  they  clearly  will,  and  it  has  been  often  done  intlui 

court,  although  I  am  aware  that  this  court  in  Painam  if 

Minus  Insurance  Company^  acted   on  a   different  prindpk 

(this  point  is  not  reported  in  the  judgment),  but  Directors, Ac 

of  Central  My,  Co.  of  Venezxiela  v.  Kiach;'  Gandy  v.  Stopfer 

lay  down  the  correct  rule.     Then,  is  there  any  evidence  in  thii 

case  of  the  defendants'  liability  for  any,  and  if  so,  what  auioont 

Bearing  in  mind  that  the  onus  of  proving  this  is  on  tin 

plaintiff,  and  the  rule  that  is  laid  down  by  Best  in  his  work  oi 

the  principles  of  Evidence,  sec.  82,  which  is  as  follows : — 

*'  Moreover, — as  the  decisions  of  tribunals  on  questions  of  fact  oof^ 
to  be  based  on  reasonable  evidence,  and  when  tlie  facts  are  uiidiqmtn 
the  decision  as  to  what  is  reasonable  is  matter  of  law,  and  consequently 
within  the  province  of  the  Court, — it  follows  that  it  is  the  duty  of  tin 
Court  to  determine  whether,  assuming  all  the  facts  proved  by  tin 
party  on  whom  the  burden  of  pi-oof  lies  to  be  true,  there  is  any  en 
deuce  on  which  the  juiy  could  properly,  i.  e,  without  acting  unreason 
ably  in  the  eye  of  the  law,  decide  in  his  favor.  And  if  there  be  Mi 
then  the  J  udge  ought  to  withdraw  the  question  from  the  jury,  iw 
direct  a  nonsuit,  if  the  onus  is  on  the  plaintiff;  or  direct  a  verdict  foi 
the  plaintiff,  if  the  onus  is  on  the  defendant." 

See  also  Metroj^olitan  Raihvay  Company  v.  Jackaon.^  Thi 
being  the  rule  then,  what  evidence  was  there  here  of  the  drfeni 
ants'  liability  *  The  plaintiff  was  hired  by  Mr.  Robert  Browii 
and  looking  at  the  agreement  between  Robert  Brown  and  th 
defendants,  not  only  had  Robert  Brown  no  authority  to  con- 
tract  for  the  defendants,  but  he  was  himself  bound  to  proviA 
and  pay  the  captain  as  well  as  all  other  disbursements  of  th 
ship,  w^hich,  to  my  mind,  clearly  excludes  any  authority  tW 
might  otherwise  be  implied,  from  the  fact  that  the  defendant 
w^ere  the  registered  owners  of  the  ship,  although  I  cannot  cofl 

ceive  how  being  so,  could  authorize  Brown,  besides  which  thei 

• 

is  not  the  slightest  evidence  that  the  defendants'  names  trei 
even  mentioned  between  Robert  Brown  and  the  plaintiff,  eitli< 

13  Pugs.  245.*  «1  Han.  687. 

SL.  K,  2  U.  L.  00.  «L.  R.  8  App.  Om.  187. 
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ben  he  hired  him  or  during  his  employment  nor  when  he 
scharged  him,  or  any  promise  that  defendants  would  pay  him. 
The  discharge  and  settlement  were  quite  right  for  Robert 
•Town  to  do  in  his  own  right  in  running  this  vessel,  which  he 
ras  running  on  his  own  account ;  but  from  what  fact  in  evi- 
ience  can  it  be  inferred  that  he  could  settle  with  plaintiff, 
ior  defendants  ? 

The  learned  Judge  appears  to  have  proceeded  on  the  ground 
that  the  registered  owners  of  the  ship  might  be  liable  whether 
lihey  were  running  the  ship,  or  they  made  any  contract  or  not : 
Iwt  this  is  not  the  law.  This  is  like  any  other  contract :  the 
question  is,  who  are  the  parties  to  it  ? — and  they,  and  they 
•Icne,  are  liable  or  affected  by  it. 

It  is  true,  that  in  the  absence  of  any  evidence  of  who  employed 
the  men  or  contracted  for  the  disbursements,  the  certificate  of 
register  is  ijrirrut  facie  evidence  that  the  registered  own«^»r 
isfte  real  owner;  and  this  in  such  a  case,  might  afford  some, 
though  slight  evidence,  of  his  liability.  But  that  cannot  apply 
to  a  case  like  the  present,  where  the  plaintiff  himself  shews  not 
only  the  want  of  authority  to  bind  the  defendants,  but  that 
the  professed  agent  was  himself  liable,  while  to  attempt  to 
inake  the  defendants  liable  would  have  been  the  grossest  fraud. 
The  law  on  this  subject  is,  I  think,  correctly  laid  down  in 
Maude  &  Pollock's  valuable  work  on  Shipping,  ed.  of  1881,  p. 
87,  as  follows : 

"Strictly  speaking,  no  liability  arises  from  the  mere  fact  of  o^vner- 
■lup.  Some  misapprehension  on  this  point  existed  formerly,  but  it 
ii  now  settled  that  the  question  as  to  liability  for  re))air8  and  neces- 
•ries  is  to  be  dealt  with  in  the  same  way  as  before  the  passing  of  the 
^•gistry  Acts,  and  the  enquiry  aljvays  is,  u7«>  made  the  contract  / 
'Jpon  whose  credit  was  the  work  done  ?  Upon  these  questions  the 
f^tes  requiring  registration,  etc.,  have  no  direct  hearing,  tlioup;h 
*^irectly  their  operation  is  frequently  important,  as  the  iTj)airs  are 
^■Ually  done  by  the  legal  owners.  In  other  words,  the  legal  owners 
^  liable,  not  because  they  are  the  registered  owners,  but  because 
*"^  in  most  cases  are  the  real  contractors." 

The  question  here  put,  on  whose  credit  was  the  work  done, 
*^  explained  in  the  case  does  not  mean  as  it  appears  to  have 
^n  thought  in  this  case,  whether  the  person  doing  the  work 
^^  supplying  the  necessaries  himself  looked  to  or  intended  to 
'^Id  the  registered  owners  liable.     That  is  of  no  importance 
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1882.        unless  he  has  the  authority  of  the  registered  owners  to  do  the 
Brown       work  for  them,  from  which  the  law  would  imply  a  promise  to 

Vauijiian.  P^y  ^^^'  ^^'  ^^^'  ^'^^"*  express  promise.  No  person  can  be  said  to 
do  anything  on  the  credit  of  another  unless  he  has  that  credit 
legally  pledged  to  pay  him. 

The  true  question  is  put  by  l^arke,  Baron,  in  Mitcheaon  v 
Oliver,^  whether  the  jury  were  of  opinion  that  the  defendanl 
had  authorized  the  goods  and  work  to  be  supplied  and  done  on 
his  credit. 

In  this  case,  it  is  clear  beyond  all  controversy  that  these  de- 
fendants never  a\ithorized  this  work  to  l)e  done  on  their  credit, 
or,  if  they  did,  that  they  never  authorized  Robert  Brown  to  settle 
the  amount  with  plaintiff;  and  there  was  no  evidence  to  be  left 
to  the  jury  that  they  did,  and  therefore  the  nonsuit  is  right.  I 
have  discussed  this,  because  it  is  the  substantial  matter  l)ctween 
the  parties,  rather  than  the  technical  ones,  and  as  I  am  clear  on 
this  point  I  think  it  unnecessary  to  discuss  the  others. 

I  also  think  that  there  was  no  evidence  of  the  amount  doe 
as  against  the  defendants.  The  only  evidence  of  the  amount 
due  was  that  this  amount  was  due  on  a  settlement  Whil 
w^ere  the  items  of  the  settlement,  or  how  it  was  made  up,  then 
is  no  evidence ;  and  until  Robert  Brown  was  shewn  to  h»v< 
authority  as  defendants'  agent  to  make  such  settlement,  thii 
account  in  writing  against  them  should  not  have  been  admitted 

I  have  treated  the  case  as  though  the  fact  of  a  settlement 
between  Robert  Brown  and  the  captain  had  been  properli 
proved,  but  in  my  opinion  it  was  not  legally  proved.  Sud 
settlement,  if  made,  was  in  writing,  and  was  not  produced  a 
the  trial,  nor  was  there  any  evidence  that  it  was  destroyed 
There  was  notice  given  the  defendants  to  produce  it,  and  iipw 
this  the  learned  Judge  admitted  secondary  evidence  againsl 
objection  of  defendants'  counsel.  In  this  he  was  wrong,  as 
there  was  no  evidence  that  the  defendants  ever  had  the  writing: 
The  evidence  admitted  was  to  the  effect  of  the  writing  gener- 
ally, and  not  the  literal  words  of  it,  neither  by  a  copy  noi 
giving  the  words  from  the  witness'  memory,  which  I  think  h 
the  only  way  the  contents  of  a  writing  can  be  prove<l,  as  with- 
out the  words  of  the  contract,  the  court  could  not  construe  ii 

15  E.  ft  B.  410. 
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or  decide  upon  the  legal  effect     It  follows  that  if  there  were        ^^2. 
no  other  objection,  the  County  Court  Judge  should  have  yielded      Beown 
to  t.lie  contention  of  the  defendants'  counsel  that  there  was  no    VAuanAN. 
caise  made  out  against  his  client  to  leave  to  the  jury,  and  that 
the  nonsuit  that  he  ultimately  granted  upon  another  ground  was 
riglit.     Edgett    v.    Stiles;^    Belts  v.    Venning;'    Rainy  v. 


vo,^ 


To  recapitulate : — I  think  there  are  no  less  than  five  differ- 
ent* reasons  why  the  plaintiff  should  have  been  nonsuited,  any 
one  of  which  was  sufficient  for  that  purpose. 

1.  That  Robert  Brown  had  no  authority  to  make  a  contract 
betvreen  the  defendants  and  the  plaintiff. 

2.  That  there  was  no  evidence  he  did  make  such  a  contract 
to  bind  the  defendants  or  for  them. 

3.  That  there  was  no  evidence  that  the  defendants  ever  gave 
Robert  Brown  authority  to  bind  them  by  a  settlement  with 
the  plaintiff. 

4.  There  was  no  settlement  attempted  to  be  proved  except 
one  in  writing,  and  neither  the  writing  was  produced  nor  was 
it  shewn  that  such  writing  was  in  the  defendants'  possession, 
and  the  evidence  was  objected  to  on  that  ground. 

5.  That  the  parol  evidence  did  not  sufficiently  prove  the 
o^^tents  of  the  writing,  even  if  properly  admitted.  All  the 
witness  said  was  that  so  much  was  due  on  the  settlement ;  this 
^  Hot  proving  the  contents  sufficently. 

Wetmobe,  J.  By  the  agreement,  Lorenzo  Vaughan  was  to 
^  the  owner  of  the  vessel  and  have  the  entire  control  of  her, 
uid  by  one  clause  it  was  witnessed  that  the  said  Robert  Brown 
shall,  after  the  said  ship  or  vessel  is  launched,  proceed  to  outfit 
uid  disburse  her  and  make  her  ready  for  sea,  and  he  the  said 
I^irenzo  H.  Vaughan  will  supply  the  said  Robert  Brown  with 
■ttch  material  as  he  may  require  for  such  outfits  and  disburse- 
ments, charging  the  costs  thereof  to  general  account  against 
•id  ship  or  vessel,  and  the  said  Lorenzo  H.  Vaughan  will  char- 
ted her  upon  the  best  terms  he  can  and  send  her  to  Liverpool, 
*>*  England,  or  other  port,  with  a  load  of  lumber  or  other  mer- 
chandize from  this  Province,  and  consign  her  to  L.  Vaughan  & 
^  of  Liverpool  who  shall  collect  her  freight  and  dispose  of 

ilKarrSaa  •!  Pngi.  267.  sL.  R.  4  P.  C.  287. 
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1^2.  the  same,  after  deducting  the  usual  charges  and  commissiotts 
Brown  as  follows,  to- wit:  One-third  thereof  shall  be  paid  to  or  dnwi 
Vaughan.  ^y  ^^®  ^^^^  Robert  Brown,  to  enable  him  to  pay  for  the  outfib 
and  disbursements  of  the  said  ship  or  vessel ;  and  the  oihe 
two- thirds  thereof  shall  be  paid  to  the  said  Lorenzo  H.  Vaughu 
to  Messrs.  Everitt  &  Butler  of  St.  John,  Beiiion  Brothers  o 
St.  John,  and  Herbert  k>  Irving  of  Richibucto,  in  the  propoi 
tions  that  their  respective  claims  may  bear  to  the  two-third 
amount  of  the  said  net  freight. 

From  this  paragiuph  of  the  agreement,  I  understand  that  Lo 
renzo  H.  Vaughan  was  to  supply  Brown  such  materials  as  hemigh 
reciuire  for  the  outfits  and  disbursements,  and  when  Brown  oot 
fitted  and  disbursed  her  and  made  her  ready  for  sea,  Vaughai 
was  to  charter  the  vessel  and  send  her  to  Liverpool.  Browi 
was  to  have  a  third  of  the  freight  to  enable  him  to  pay  for  th 
outfits  and  disbursements.  Still  Vaughan  was  to  send  th 
vessel  to  Liverpool,  and  he  could  not  very  well  send  the  vesse 
without  a  master.  Under  the  terms  outfits  and  disbursement! 
I  do  not  understand  the  master's  monthly  pay  was  includw 
Vaughan,  by  the  terms  of  the  agreement,  is  entitled  to  sell  Ui 
vessel,  and  in  the  disposition  of  the  proceeds  of  the  sale,  afl< 
specifying  a  number  of  items,  he  is  entitled  to  retain  any  othi 
correct  and  lawful  charge  that  they  may  have  against  the  veas 
and  owners  thereof,  for  the  care,  wharfage,  dockage  and  repai 
or  other  reasonable  and  proper  expenses  incurred  in  connectic 
\vith  the  said  vessel  before  the  sale  thereof.  By  another  cUa 
Brown  is  to  pay  Vaughan  2  J  per  cent,  commission  on  ai 
advances  made  in  cash,  2 J  pei*  cent,  upon  chartering  the  shi 
21  per  cent,  on  disbursements,  and  the  usual  commissions  ( 
sale  and  guarantee. 

PlaintiflT  says  in  his  evidence,  Lorenzo  Vaughan  who  came  ( 
board  the  vessel  at  Nassau  acted  as  owner.  Plaintiff  does  si 
Robert  Brown  hii^ed  him.  Robert  Brown  says,  shortly  before  tl 
vessel  was  launched  he  had  a  conversation  with  Lorenzo  Vaugfai 
as  to  who  should  be  captain,  and  shortly  after  the  vessel  wi 
launched  Lorenzo  asked  who  was  going  captain,  and  he  (Browi 
suggested  his  brother,  the  plaintiff.  The  plaintiff,  he  say 
was  engaged  as  captain  (not  saying  by  whom),  and  the  defeml 
ants  knew  it    Robert  Brown  was  left  in  charge  of  the  veaee 
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at  Nassau  by  power  of  attorney ;  the  power  of  attorney  is  not  ^8S2. 
attached  to  the  copy  of  proceedings  sent  up  to  this  Court.  By  Beown 
an  arrangement  which  took  place  in  defendants*  oflSce  in  St.  vaughan. 
John  after  the  vessel  being  at  Nassau,  Robert  Brown  says  he 
was  to  take  charge  of  the  ship  at  Pictou.  If  Brown  had  charge 
of  her  before,  why  should  there  be  this  arrangement  in  St. 
John  that  he  was  to  take  charge  of  her  ?  Bobert  Brown  says 
lie  employed  the  master  and  shipped  the  men,  and  he  thought 
Thomas  A.  Vaughan  paid  the  advance.  Robert  Brown  went 
home  in  the  vessel ;  he  says  he  got  no  wages ;  he  also  says 
Thomas  Vaughan  agreed  to  pay  him  out  of  mpney  left  by  the 
ship,  after  the  accounts  against  the  vessel  were  paid  he  ex- 
pected to  be  paid  out  of  the  proceeds.  Robert  also  says  he 
conducted  the  vessel  as  if  he  owned  every  nail  in  her ;  he  con- 
sidered the  vessel  belonged  to  him  when  the  advances  were 
paid, 

James  Brown,  Robert  s  son,  says  he  had  a  conversation  with 
Thomas  Vaughan  at  Saint  John,  and  Thomas  said  they  were 
interested  in  the  vessel  as  owners  as  much  as  his  father. 
Thomas  said  we  are  the  owners  of  the  vessel.  He  had  also  a 
conversation  with  Lorenzo,  who  asked  him  to  send  Captain 
Brown's  account  to  them  when  he  went  home ;  he  said  they 
Iwd  taken  necessary  steps  to  control  the  vessel  as  mortgagees 
m  possession,  and  that  they  had  sent  a  captain  on ;  he  said  he 
Ittd  foiwarded  the  account.  Notice  to  produce  this  account 
^ws  given,  but  it  was  not  produced;  his  counsel  said  defendants 
coald  not  lind  it;  he  says  he  sent  the  Vaughans  Captain 
Browns  account  as  requested  by  Lorenzo.  The  defendants 
positively  deny  giving  any  authority  to  Robert  Brown  or  any 
wie  else  to  employ  a  master. 

There  is  a  letter  in  evidence  as  follows  : 

Saint  John,  N.  B.,  Jan*y  13th,  1880. 

Prom  L.  H.  Vaughan  <Jc  Bi-os.,  North  Wharf,  to  Robert  Brown, 
%Jiire,  Weldford. 

^r  Sir, — ^Your  valued  favor  enclosing  copy  of  Captain  Brown's 
•*t  is  to  hand,  for  which  we  are  obliged.  Captain  Brown  acknow- 
I^Hges  having  received  $34  on  account.  How  is  it  you  have  not 
*iigedhim  withiti 

^^pson  &  Shaw  write  you  have  not  instructed  them  to  retain  a 
^^^*J^  to  defend  your  suit,  and  they  will  not  advance  the  funds  to 
t^  one.    The  case  will  go  by  default  if  not  attended  to. 

Yours  truly,  L.  H.  Y.  <b  Bros. 
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1882.  The  exact  meaning  of  this  letter  it  is   difficult  to  decipber 

Bkown  very  accurately.  It  is  however  plain  that  the  defendants  got  t 
VAuuiiAy  ^^Py  ^^  some  account  of  Brown  s,  likely  the  one  James  Brown 
spoke  of  sending  to  them,  and  this  account  is  shewn  in  tbeir 
possession,  and  is  not  produced,  nor  arc  its  contents  proved 
further  than  as  mentioned  by  James  Brown.  If  the  defendants 
were  not  liable,  why  should  they  want  Brown's  account  sent  to 
them  ?  They  shew  such  interest  as  to  call  Robert  Brown's 
attention  to  a  credit  of  S')4  in  their  letter  and  ask  why  it  was 
not  charged  to  him. 

From  being  registered  ownci>),  there  is  a  prima  facie  liability 
only  for  the  master's  wages :  actually  acting  as  owners  would 
strengthen  their  liabilit}^  which  of  course  can  be  rebutted;  and 
there  is  the  evidence  that  Robert  Brown  hired  the  master,  and 
the  evidence  of  the  defendants  exonerating  themselves  from 
liability  so  far  as  it  goes.  In  part  of  his  evidence,  one  of  the 
defendants  says  he  did  not  attempt  to  do  anything  with  the 
vessel  except  under  the  agreement.  It  will  be  remembered 
that  under  this  agreement  he  was  to  chai*ter  the  vessel  and 
send  her  to  Liverpool.  But  there  is  all  the  evidence  I  have 
refciTed  to,  tending  to  shew  a  liability  on  the  part  of  the  de- 
fendants for  the  wages  outside  the  prima  facie  liability  from 
being  registered  owners.  The  evidence  on  both  sides  was  for 
the  jury,  and  they  have  found  in  favor  of  the  plaintiff.  The 
defendants  have  had  the  benefit  of  the  master's  services.  The 
jury  in  the  exercise  of  their  undoubted  right  have  found  against 
the  defendants'  evidence  by  establishing  the  plaintiff's  claim. 

The  grounds  of  nonsuit  were :     1st  No  jurisdiction.    2nd. 
No  evidence  to  shew  a  settlement.     3rd.  The  only  ground,  and 
main  one,  is  that  it  is  shewn  the  authority  of  Robert  Browrm^ 
is  special  and  limited. 

Leave  was  reserved  to  enter  a  nonsuit  on  the  first  poin 
Under  the  points  taken  on  the  trial,  I  think  it  is  cxtremel 
doubtful  if  the  question  of  the  credit  being  given  to  Robec^ 
Brown  and  not  to  the  defendants  is  open  to  the  defendant-^^ 
under  the  points  decided. 

The  County  Court  Judge  does  not  appear  to  have  express^s^ 
any  opinion  upon  the  finding  of  the  juiy.  His  dedsion  *> 
based  on  the  question  of  jurisdiction,  and  I  think  his  conclaskj 
in  this  respect  is  erroneous. 
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The  claim  is  for  a  sum  under  two  hundred  dollars,  and  the        1^2. 

— 

aeiion  is  brought  in  a  Court  of  Record.  1  sec.  cap.  51,  Consol.  Bbown 
Statutes.  But  it  appears  from  the  evidence  that  the  defend-  Vauohan. 
ants'  office  was  in  the  city  of  Saint  John.  The  plaintiff  was 
discharged  at  Pictou,  and  one  of  the  witnesses  gives  the  dis- 
tance from  Pictou  to  Saint  John  as  over  one  hundred  miles.  I 
tliink  the  plaintiff  is  entitled  to  have  his  verdict  restored, 
and  to  be  allowed  costs  in  the  court  below,  and  his  costs  of  the 
proceedings  had  before  the  County  Court  Judge  on  application 
to  enter  a  nonsuit,  and  to  the  costs  of  appeal,  and  that  the 
necessary  direction  should  be  sent  to  the  Court  below. 

Weldon,  J.  This  was  an  appeal  from  the  decision  of  Judge 
Botsford  of  the  County  Court  of  Kent,  setting  aside  the  ver- 
dict of  the  jury  given  in  this  case,  and  entering  a  nonsuit  upon 
the  ground  that  he  had  no  jurisdiction  to  try  the  same. 

It  was  an  action  for  the  balance  of  wages  which  the  plaintiff 
daimed  as  master  of  a  ship  or  vessel  called  the  "  Kate  Irving,'' 
built  at  Richibucto  and  registered  at  Chatham,  Miramichi ;  the 
defendants  being  registered  owners.     The  plaintiff,  who  was 
employed  to  go  as  master,  fitted  out  at  Richibucto  and  sailed 
from  thence  for  Liverpool  with  a  cargo  of  deals  to  the  defend- 
ants' agents  there ;  from  thence  he  went  to  the  West  Indies  or 
United  States,  and  returned  to  Pictou,  Nova  Scotia,  where  the 
plaintiff  was  discharged  by  the  defendants  from  being  master. 
The  County  Court  Judge  held  that  the  verdict  of  the  jury 
was  right  and  could  not  be  disturbed,  but  that  he  had  no 
jixrisdiction  to  try  the  cause  in  the  County  Court  under  the 
Dominion  Act.     Upon  this  the  plaintiff  appealed.    The  defend- 
^   tnte'  counsel  contended  should  the  Court  be  of  opinion  the 
County  Court  was  in  error  in  giving  judgment  of  nonsuit  upon 
*  point  not  valid,  he  could  uphold  the  Judge  s  decision  upon 
•"  the  points  taken  at  the  trial. 

^pon  the  grounds  taken  by  the  County  Court  Judge  as  to 
^^^t»  of  jurisdiction  to  try  the  cause,  I  am  of  opinion  he  was 
'^'^^g.  The  Court  had  undoubted  jurisdiction.  The  master 
^^  dischaxged  in  Nova  Scotia,  the  defendants  resided  in  Saint 
r|^^^,  and  the  plaintiff  had  been  engaged  as  master  of  the 
y^^'te  Irving"  before  she  sailed  on  her  last  voyage,  with  the 
^     Imoirledge  of  the  defendants,  conveyed  to  them  by  the* 
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1S82. builder  of  the  vessel,  when  they  became  registered  owners,  aa< 

Brown      wages  were  paid  to  hira  from  the  earnings  of  the  ship  at  liver 

Vaughan.  P^^^  ^^  ^^^'  ^^^^  voyage ;  he  remained  as  master  until  tb 
defendants  discharged  him  at  Pictou,  Nova  Scotia. 

I  am  of  opinion  there  was  evidence  for  the  consideration  c 
the  jury,  and  which  ought  not  to  be  withheld  from  them,  an 
therefore  I  am  of  opinion  the  nonsuit  ought  not  to  be  retaaiw 
but  there  should  be  a  new  trial  granted,  and  the  question  1 
again  submitted  to  a  jury.  I  am  of  opinion  the  appeal  shoiil 
be  allowed  without  costs,  and  a  new  trial  ordered. 

Allen,  C.  J.  This  action  was  brought  to  recover  the  sui 
of  S15G,  claimed  by  the  appellant  as  an  acknowledged  balaiM 
due  him  for  wages  as  master  of  a  vessel,  of  which  the  respoiK 
ents  were  the  registered  owners. 

The  vessel  was  built  by  one  Robert  Brown,  who,  while  s! 
was  in  progress,  entered  into  a  written  agreement  with  Lorem 
H.  Vaughan,  one  of  the  respondents,  by  which  Vaughan  agree 
to  advance  money  to  Brown  to  enable  him  to  complete  an 
launch  the  vessel ;  Bro^vn  agreeing  to  convey  the  vessel  an 
all  the  materials  used  in  her  construction  to  Vaughan,  and  tbi 
the  rcgLstrj'  should  be  taken  out  in  Vaughan  s  name.  It  wi 
further  agreed  that  after  the  vessel  was  launched,  Brown  shoul 
proceed  to  outfit  and  disburse  her,  and  make  her  ready  for  se 
and  that  Vaughan  would  supply  him  with  such  material  as  1: 
might  require  for  such  outfits  and  disbursements,  chai^ng  tl 
cost  thereof  to  general  account  against  the  vessel ;  and  woal 
charter  her  upon  the  best  terms  he  could,  and  send  her  to  Live 
pool,  or  other  port,  with  a  load  of  lumber  or  other  merchandis 
and  consign  her  to  S.  Vaughan  &  Co.,  Liverpool,  who  shoul 
collect  the  freight,  and  after  deducting  the  usual  charges  an 
commission,  should  pay  one-third  thereof  to  Brown  to  enab 
him  to  pay  for  the  outfits  and  disbursements  of  the  vessel,  ai 
the  other  two-thirds  to  the  respondent,  Vaughan,  and  ihn 
other  persons  in  certain  proportions.  That  the  vessel  on  road 
ing  Liverpool  should  be  sold  by  Vaughan,  or  his  agent,  aft 
notice  to  Brown,  provided  he  did  not  object ;  but  if  he  objecte 
then  Vaughan  might  sell  her  at  auction  on  giving  a  montli 
notice,  and  after  deducting  the  expenses  of  sale,  commino 
&c.,  and  the  amount  due  him  from  Brown  under  the  agreemen 
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should  pay  the  balance  of  the  proceeds  of  the  sale  to  Brown.        1382. 
Also,  that  the  vessel  should  be  insured  and  kept  insured  in       Brown 
Vaughan's  name  till  all  advances  made  by  him  were  repaid ;    vauohan. 
and  that  any  premiums  paid  by  him  should  be  considered  as  a 
part  of  such  advances ;  and  that  in  case  of  loss  or  damage,  the 
money  to  be  received  by  Vaughan  on  account  of  such  insurance 
should  be  appropriated  in  the  same  manner  as  if  it  had  been 
received  by  him  from  the  sale  of  the  vessel.     It  was  further 
agreed  that  Brown  should  pay  Vaughan  commission  at  the  rate 
of  2|  per  cent,  upon  advances  made  in  cash  ;  2i  per  cent,  upon 
chartering  the  vessel ;  2i  per  cent,  on  disbursements ;  and  the 
iteaal  commission  on  the  sale  of  the  vessel  and  guarantee. 

Under  this  agreement.  Brown  finished  the  vessel,  (the  respond- 
ents making  considerable  advances),  got  her  ready  for  sea, 
shipped  a  crew,  and  appointed  the  appellant  master  of  her  at 
the  rate  of  £12  10  sterling  per  month.  She  sailed  for  Liver- 
pool with  a  cargo  in  August,  1878,  Robert  Brown  being  on 
hoard  of  her.  After  discharging  her  cargo  there,  she  was 
chartered  for  Savannah,  either  by  S.  Vaughan  &  Co.,  the  con- 
signees,  or  by  Robert  Brown  :  he  stated  that  it  was  by  the 
authority  of  the  Vaughans  (meaning  S.  Vaughan  &  Co.), 
heeause  he  said  that  the  respondents  sent  a  cablegram  to  S. 
Vaughan  &  Co.  not  to  let  the  vessel  leave  Liverpool,  but  to  sell 
her  there;  and  the  respondents  both  denied  authorizing  her 
heing  chartered  for  Savannah.  On  the  voyage  to  Savannah 
(Robert  Brown  being  on  board  of  her)  the  vessel  became  leaky 
*nd  put  into  Nassau  for  repairs,  and  while  she  was  there, 
I^renzo  H.  Vaughan  arrived  there.  He  stated  that  he  had 
gone  to  Savannah  for  the  purpose  of  seizing  the  vessel  on  her 
arrival  there,  for  breach  of  the  agreement  to  sell  her  at  Liver- 
pool, and  that  he  went  to  Nassau  to  protect  his  interest  in  the 
vessel.  She  remained  at  Nassau  a  considerable  time,  and  was 
temporarily  repaired  under  the  direction  of  Robert  Brown,  and 
I  •fterwards,  aLso  by  his  direction,  sailed  for  Pictou  for  orders. 
h  May,  1879,  shortly  after  her  airival  at  Pictoa,  Robert  Brown 
discharged  the  appellant  without  consulting  the  respondents, 
^i  some  time  afterwards — it  did  not  appear  when — made  a 
■dement  with  him  at  Weldford,  in  this  Province,  where 
^hert  Brown  resided.    The  account  on  which  this  settlement 
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1882.        was  made,  was  in  a  book  containing  tho  accounts  of  the 

Brown      and  seamen,  and  was  left  in  the  vessel  in  charge  of 

Vaughan     Brown,  when  he  discharged  the  appellant.     The  book  i 

produced  at  the  trial,  but  Robert  Brown  swore  that  the 

which  he  acknowledged  to  be  due  the  appellant  was  £ 

sterling. 

After  being  repaired  at  Pictou  the  vessel  went  to  < 
where  the  appellant  again  took  charge  of  her  and  i 
voyage  to  Europe,  and  from  thence  to  Baltimore,  U.  S. 
she  was  attached  in  January,  1880,  at  the  instance  of  th 
of  New  Brunswick,  and  the  respondents  then  took  pa 
and  control  of  her  under  the  agreement,  and  dischai^ 
appellant,  and  he  then  claimed  the  balance  for  which  thi 
is  broup;lit.  The  respondents  stated  that  this  was  tl 
intimation  they  had  of  his  claim. 

The  only  evidence  given  in  support  of  the  claim  bey< 
fact  that  the  respondents  were  the  registered  owners 
vessel,  was,  that  about  the  time  she  was  launched,  1 
Vaughan  asked  Robert  Brown  who  was  going  in  her  as 
to  which  Brown  answered  that  the  appellant  was ;  or- 
his  own  language — he  "  suggested  **  the  appellant,  to 
.  Vaughan  made  no  objection.  Vaughan  stated  on  the  tri 
he  did  not  object  because  he  thought  it  was  none  of  his  b 
as  he  considered  that  Robert  Brown  was  the  owner  of  th 
subject  to  his  (Vaughan's)  claim  for  advances.  Robert 
also  stated  that  he  considered  the  vessel  belonged  to  hii 
the  advances  were  paid.  Both  the  respondents  denii 
they  had  ever  interfered  with  the  management  of  th< 
till  they  took  possession  of  her  at  Baltimore  in  January 
or,  that  they  had  authorized  Robert  Brown  to  appoint  a  i 
or  to  make  any  settlement  w^ith  the  appellant ;  or,  thi 
knew  of  his  discharge  at  Pictou. 

The  principal  question  is  whether  the  appellant 
any  contract  with  the  respondents.    This  must  depen 
whether  Robert  Brown  had  any  authority  to  bind  tl 
their  agent. 

Where  a  person  dealing  with  an  agent  seeks  to 
another,  as  principal,  the  burden  of  proof  lies  upon  him  < 
that  the  agency  existed,  and  that  the  agent  had  the  an 
he  assumed  to  exercise. 
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How,  what  evidence  is  there  that  the  relation  of  principal        ^H^* 
jUid  agent  existed  between  Robert  Brown  and  the  respondents  ?      Baowk 
CJone  whatever,  unless  it  is  contained  in  the  written  agreement    vauqhan. 
between  them,  by  which  Vaughan  agreed  to  charter  the  vessel 
and  send  her  to  Liverpool.     But  Brown  agreed  to  disburse  her 
and  make  her  ready  for  sea — w^hich  necessarily  included  the 
hiring  of  the  master  and  crew.    Taking  the  whole  agreement 
together,  I  think  it  was  Brown's  duty  to  employ  the  master  and 
get  tie  vessel  ready  for  sea,  and  then  Vaughan  was  to  charter 
IfiT,  or,  (as  I  think  they  intended,)  obtain  a  charter  for  her,  and 
«end  her  to  England.     The  clause  in  the  agreement  that  Brown 
"was  to  pay  2i  per  cent,  commission  for  chartering  the  vessel 
ahews  that  this  is  w4iat  they  meant.     I  therefore  think  there 
is  nothing  in  the  agreement  from   which  any  authority  can 
fee  implied  from   Vaughan  to  Brown   to   employ  a  master. 
Vaughan's  knowledge  that  Brown  had  appointed  the  appellant 
master  before  the  vessel  sailed,  and  his  not  making  any  objec- 
tion to  it,  does  not  carry  the  matter  any  further.     Brown  was 
mortgagor  in  possession  of  the  vessel  and  had  control  of  her, 
and  the  right  to  appoint  a  master ;  and  there  is  nothing  to  shew 
ibat  he  even  professed  to  be  acting  as  agent  for  the  respondents 
Tfk^  he  appointed  the  appellant.    He  did  not  consult  them 
fibout  the  appointment,  and  there  was  positive  evidence  on 
^r  part  that  he  had  no  authority  from  them  to  enter  into  any 
(mch  contract. 

The  fact  that  Loren^  Vaughan  asked  Brown  who  was  to  be 
VUister  of  the  vessel,  and  that  he  did  not  object  when  told  that 
it  was  the  appellant,  does  not,  I  think,  amount  to  any  recog- 
nition of  Brown  s  authority  as  an  agent.  If  it  had  been 
Vaughan's  duty  under  the  agreement  to  appoint  the  master,  it 
w  but  reasonable  to  suppose  that  he  would  have  taken  some 
P^rtin  the  appointment,  and  would,  at  least,  have  enquired 
mto  the  terms  on  which  the  appellant  was  engaged,  or,  would 
We  given  Eobert  Brown  express  authority  to  appoint — which 
it  is  not  pretended  that  he  did.  Considering  the  interest  which 
Vaughan  had  in  the  vessel,  there  was  nothing  extraordinary 
^  his  asking  who  was  to  be  the  master,  even  though  he  was 
?^t  to  be  responsible  for  his  wages.  Indeed,  I  think  his 
^'^uiry  shows  that  he  himself  had   nothing  to  say  in  the 
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1^^'  appointment.  If  it  was  his  right,  or  duty  to  appoint  ^ 
Brown  master,  he  would  scarcely  have  asked  Brown  such  a  question 
Vaughan.  "^^^  ^^^  ^^  ^^^  respondents  being  the  re^stered  owners  o 
the  vessel,  though  imma  facie  evidence  from  which  it  might  I) 
inferred  that  they  had  employed  the  appellant,  is  capable  c 
being  rebutted  or  explained.  Their  liability  depends,  m 
upon  their  ownership  of  the  vessel,  but  upon  the  authority  i 
the  person  who  made  the  contract  to  employ  the  appellan 
Mitdteaon  v.  Oliver;^  Hibhs  v.  Roasr  Tlie  Great  Eastern 
In  this  case,  I  think  any  such  prima  facie  liability  wi 
entirely  displaced  by  the  evidence  of  the  appellant  and  h 
witnesses,  which  shewed  that  he  was  hired  by  Robert  Browi 
b}'^  w^hom  the  vessel  was  run.  The  respofidents'  evidence  ah 
still  further  rebutted  the  presumption  arising  from  the  fact  < 
their  being  the  registered  owners,  and  shewed  that  they  di 
not  authorize  Brown  to  employ  the  appellant.  There  was  a 
entire  absence  of  any  affirmative  evidence  on  the  part  of  tb 
appellant  that  Brown  had  any  such  authority. 

But,  it  was  contended  that  the  respondents  had  recognize 
the  appellant  as  master  of  the  vessel,  and  were  therefore  liable 
and  Lorenzo  Vaughan's  letter  to  Robert  Brown,  dated  the  13t 
January,  1880,  acknowledging  the  receipt  of  the  captain 
account,  and  enquiring  why  Robert  Brown  had  not  chaigc 
him  with  £34  which  he  had  acknowledged  to  have  receive 
was  relied  on  as  establishing  this  fact.  I  think  that  is  not  tt 
necessary  effect  of  it.  At  the  time  that  letter  was  wriitei 
the  respondents  had  taken  possession  of  the  vessel  as  mortgi 
gees;  the  wages  of  the  master,  by  whomsoever  appointe 
would  probably  be  a  lien  on  the  vessel,  and  therefore,  it  woul 
be  their  right  to  ascertain  the  amount  that  was  due  to  hii 
It  may  also,  perhaps,  have  been  a  matter  necessary  to  be  con 
municated  to  the  adjusters  in  the  settlement  of  the  respondent 
claim  to  the  insurance.  I  do  not  say  that  the  evidence  estal 
lishes  that  the  letter  was  written  under  those  circumstanoe 
but  it  is  not  inconsistent  with  those  views,  or,  one  of  thein,i 
all  events ;  and  it  does  not  appear  by  the  case  how  this  matb 
was  presented  to  the  jury,  or,  indeed,  whether  it  was  refem 
to  at  all,  or  not.    A  power  of  attorney  from  Lorenzo  Yaugiui 
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bert  Brown,  given  at  Nassau,  under  which  Brown  said  he        ^^^' 
possession  of  the  vessel  there,  was  referred  to  at  the  trial.       Brown 
68  not  form  part  of  the  case  returned,  and  therefore  we    vaughan. 
A  say  what  bearing  it  has  on  the  question.     If  it  was 
liant  to  the  case,  it  was  the  appellant's  duty  to  see  that  a 
of  it  was  annexed  to  the  return :  it  is  not  the  respondents' 
that  it  is  not  here. 

Dugh,  in  some  respects,  the  evidence  is  somewhat  obscure, 
nk  the  plaintiff  failed  to  prove  any  authority  from 
bans  to  Robert  Brown  to  appoint  a  master  of  the  vessel, 
7  recognition  of  the  appellant  by  the  respondents  as  their 
ir ;  and  consequently,  that  the  plaintiff  should  have  been 
lited  on  that  ground.  But  admitting  that  Brown  had 
►rity  from  Vaughan  to  appoint  a  master,  what  evidence 
here  to  shew  that  he  had  also  authority  to  discharge  him 
ettle  his  account,  and  acknowledge  a  balance  to  be  due 
n  ?  It  was  not  pretended  that  Brown  had  any  general 
»rity  from  the  respondents  to  manage  the  vessel;  or, 
d,  any  express  authority  at  all.  It  was  upon  this  acknow- 
ol  balance  that  the  plaintiff  brought  this  action  and 
ened  the  verdict. 

[uestion  was  raised  at  the  trial  as  to  the  admissibility  of 
3ary  evidence  of  this  settlement :  but  in  the  view  which 
3  of  the  main  question,  it  is  unnecessary  to  determine  this 
I  may  say,  however,  that  I  think  the  evidence  leaves 
ubtful  whether  the  book  in  which  the  settlement  was 
ever  came  into  the  respondents'  possession. 
3  case  was  argued  as  if  the  proceedings  were  taken  under 
Seamen's  Act,  1873,"  (36  Vict.  c.  129) ;  and  the  learned 
s  of  the  County  Court  ordered  a  nonsuit  on  the  ground 
by  the  36th  sec.  of  that  Act,  the  County  Court  had  no 
lotion  to  try  the  case.  I  do  not  so  coastrue  the  Act. 
3  plaintiff  did  not  proceed  in  a  summary  manner  under 
ind  sec.  of  that  Act,  but  by  his  common  law  remedy  in  an 
i  of  assumpsit  for  work  and  labor,  and  on  an  account 
I,  and  for  the  recovery  of  an  amount  within  the  jurisdic- 
f  the  County  Court.  Then,  unless  his  common  law  remedy 
Len  away,  the  County  Court  had  jurisdiction  over  the 


276  TRINITY  TERM,  XLV.  VICTORIA. 

1882^ The  52nd  sec.  of  the  Act  gives  a  County  Court  Judge,  (not 

Brown  the  County  Court)  summary  jurisdiction  when  the  amount  of 
Vaugman.  wages  due  does  not  exceed  S200.  The  56th  section  declares 
that  no  proceedings  for  the  recovery  of  wages  less  than  8200, 
shall  be  brought  in  any  Court  of  Vice-Admiralty,  or  "  in  any 
superior  Court  of  Record"  in  the  Province  unless  *  *  • 
neither  the  owner  nor  the  master  is,  or  resides  within  20  miles 
of  the  place  where  the  seaman  is  discharged ;  and  the  57th  sec. 
enacts,  that  if  any  suit  for  wages  is  brought  in  any  Court  of 
Vice- Admiralty,  or  in  any  Court  of  Record,  and  it  appears  in 
the  course  of  such  suit,  that  the  plaintiff  might  have  had  u 
effectual  a  remedy  for  the  recovery  of  his  wages  before  the 
tribunal  established  by  the  52nd  sec,  he  shall  not  recover  any 
costs. 

Now,  the  first  enquiry  in  this  branch  of  the  case,  is  whether 
this  suit  comes  within  the  exception  of  the  56th  section,  as  to 
the  residence  of  the  owner.  Treating  the  respondents  as  the 
ownei's  of  the  vessel,  they  certainly  did  not  reside  within 
twenty  miles  of  Pictou,  where  the  appellant  was  dischai^, 
nor  does  it  appear  that  they  or  either  of  them,  were  ever  there. 
Consequently,  the  case  comes  within  the  exception,  and  the 
common  law  remedy  is  not  taken  away  by  that  section.  But 
further,  the  restriction  is  against  suits  being  brought  in  the 
"  superior  "  Courts  of  Record ;  and  the  County  Court  is  not  a 
superior  Court.  Again,  I  think  it  was  not  the  intention  to 
take  away  the  common  law  remedy  in  any  case,  but  merely 
to  deprive  the  plaintiff  of  costs  if  he  sued  in  the  higher  Court, 
when  he  would  have  had  as  effectual  a  remedy  by  a  summary 
proceeding  under  the  52nd  section.  That  section,  and  the  56th 
and  57th  should  be  read  together  in  order  to  determine  the 
intention  on  this  point;  for,  unless  the  plaintiff  had  a  summaiy 
remedy  under  section  52,  his  common  law  i-emedy  is  not  takes 
away. 

The  summary  jurisdiction  is  given  to  a  County  Court  Judge 
"  acting  in  or  near  the  place  where  the  service  has  terminated, 
or  at  which  the  seaman  had  been  discharged,  or  at  which  any 
owrier  or  other  person  upon  whom  the  claim  id  made,  is,  ot 
resides;"  and,  reading  the  56th  secticm  in  oonneetion  with  tiid; 
I  should  say  that  the  summary  jurisdiction  only  existed  iff 
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cases  where  the  Judge  was  acting  within  twenty  miles  of  the        ^882. 
place  where  the  seaman  was  discharged,  or  where  the  owner  or      Brown 
person  against  whom  the  suit  was  brought,  was,  or  resided,    vaughan. 
Consequently,  the  Judge  of  the  County  Court  had,  in  my 
opinion,  no  summary  jurisdiction  in  this  case;  but  the  action, 
80  far  as  relates  to  the  question  of  jurisdiction,  was  properly 
brought  in  the  County  Court. 

I  therefore  think  the  ground  on  which  the  nonsuit  was 
granted  is  not  sustainable,  but  that  the  plaintiff  should  have 
been  nonsuited  on  the  merits. 

King,  J.,  concurred  in  the  judgment  of  the  learned  Chief 
Justice. 

Appeal  dismissed  with  costs. 
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WARD,  Appellant,  v.  REED,  Respondent. 


1882. 


s  of  the  Peace — Return  of  Conviction — SJiovM  he  to  County  _ 

^^Tt — Action  to  recover  perudtyfor  not  returning — In  what  Court     November. 

he  brought — Notice  of  action — Act  32  and  33  Vic,  c,  31,  see, 

•  not  ultra  vires, 

^b  section  of  the  Statutes  of  Canada  32  and  33  Vic,  c.  31,  which  declares 
ui  case  the  Justice  of  the  Peace  before  whom  any  conviction  takes  place 
icta  or  refuses  to  make  a  return  of  such  conviction  (as  required  by  the 
section  of  the  Act)  he  shall  forfeit  and  pay  the  sum  of  $80  with  costs  of 
to  be  recovered  by  any  person  suins  for  the  same  by  action  of  debt  iu 
^urt  of  Record  in  the  Province  in  which  such  return  ouffht  to  have  been 
^  is  not  tiUra  vhres,  and  such  penalty  may  be  recovered  in  the  County 
%  this  section  over-riding  the  provision  in  the  Consolidated  Statutes,  c. 
^^  7>  that  the  County  Courts  shall  not  have  jurisdiction  over  actions 
EXit  Justices  of  the  Peace. 

^Iso,  that  in  this  Province  convictions  should  be  returned  to  the  Coanty 
^  of  the  County  in  which  they  are  made. 

^ce  of  action  is  necessary  before  suing  a  Justice  for  recovery  of  the  pen- 
provided  by  the  78th  section  for  not  making  such  return. 

is  was  a  prosecution  against  the  defendant  (respondent),  a 
ce  of  the  Peace  for  the  County  of  Westmorland,  to  recover 
lalty  for  not  returning  a  conviction  made  by  him,  as  directed 
le  Summary  Convictions  Act,  32  and  33  Vic,  c.  31.  The 
sect,  of  that  Act  declares  that  "every  Justice  of  the  Peace 
make  a  return  in  writing  under  his  hand,  of  all  convic- 
made  by  him,  to  the  next  ensuing  General  or  Quarter 
ons  of  the  Peace,  or  to  the  next  term  or  sitting  of  any 
t  having  jurisdiction  in  appeal  as  hereinbefore  provided,  at 
h,  in  either  case,  the  appeal  can  be  heard,  for  the  district 
anty  or  place  in  which  such  conviction  takes  place,  in  the 
^ng  form : "  &c. 

e  78th  section  declares  that  in  case  the  Justice  before 
a  any  such  conviction  takes  place,  neglects  or  refuses  to 

*I>i7PF,  J.,  VM  absent  daring  this  Term  through  illneas. 
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^^2-  make  such  return,  he  shall  forfeit  and  pay  the  sum  of  $80 
Ward  with  costs  of  suit,  to  be  recovered  by  any  person  suing  for  th< 
Rkkd.  same  by  action  of  debt  or  information  in  any  Court  of  Beooi* 
in  the  Province  in  which  such  return  ought  to  have  been  mad* 
— one  moiety  whereof  shall  be  paid  to  the  party  suing,  and  th 
other  moiety  to  the  Receiver  General,  for  the  public  uses  of  tbi 
Dominion. 

The  conviction,  for  the  non-return  of  which  this  prosecutioi 
was  brought,  was  made  on  the  ItOh  March,  1879,  under  th 
2Cth  section  of  the  Act  32  and  33  Vict.  c.  22,  for  unlawful!] 
and  maliciously  cutting  and  destroying  trees  and  underwood  ii 
the  Parish  of  Sack\'illo  and  County  of  Westmorland. 

The  Goth  section  of  the  Summary  Convictions  Act,  as  amendec 
by  the  40  Vict.,  c.  27,  declares  that  unless  it  is  otherwise  pro 
vided  in  any  Act  under  which  a  conviction  is  made  by  a  Jos 
tice  of  the  Peace,  or  unless  some  other  Court  of  Appeal  having 
jurisdiction  in  the  premises  is  provided  by  an  Act  of  theLegis 
lature  of  the  Province  within  which  such  conviotion  is  made 
any  person  who  thinks  himself  aggrieved  by  any  such  convic 
tion,  "  may  appeal  in  the  Province  of  New  Brunswick,  to  th 
County  Court  of  the  district  where  the  cause  of  the  informatioi 
or  complaint  arose." 

The  action,  to  recover  the  penalty  for  not  returning  Uxe  OOE 
viction  in  this  case,  was  brought  in  the  Westmorland  CSoonfc 
Court,  and  the  plaintiff  on  the  trial  proved  that  the  conviotioi 
had  not  been  returned  to  the  next  County  Court  of  that  Coontr 
after  the  conviction  was  made. 

A  nonsuit  was  moved  for  on  the  following  grounds : — 1.  Tbilt 
the  County  Court  had  not  jurisdiction  by  the  Provincial  ici 
to  try  actions  against  Justices  of  the  Peace,  and  the  DominioB 
Parliament  had  no  power  to  give  such  jurisdiction. 

2.  That  it  was  not  proved  that  the  conviction  had  not  bees 
returned  to  and  filed  in  the  office  of  the  clerk  of  the  Peace  of 
the  County. 

3.  That,  if  an  action  could  be  brought  in  the  County  Cooit,  ^ 
the  defendant  was  entitled  to  a  notice  of  action,  by  the  CoD«i 
Statutes,  c.  90. 

The  learned  Judge  of  the  County  Couiij  over-rulod  the  M 
ground  for  a  nonsuit;  and  the  plaintiff's  attorney  then  obtaio^ 
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)  amend  the  declaration  by  adding  to  the  averment  of        ^^^' 

i-return  of  the  conviction  to  the  County  Court,  an  aver-       Ward 

hat  it  had  not  been  filed  with  the  clerk  of  the  Peace ;       j^ixd, 

applied  for  a  postponement  of  the  trial,  to  enable  him 

e  that  allegation;  biit  this  was  refused,  and  the  plaintiff 

nsuited. 

is  not  distinctly  stated  in  the  return  from  the  County 

Birhether  the  nonsuit  was  granted  solely  on  the  ground 

;  of  proof  of  not  filing  the  conviction  with  the  clerk  of 

uce. 

)laintiff  appealed  from  the  decision  of  the  County  Court 

)rdering  a  nonsuit. 

ber  14th,  1882.     T.  C.  Allen  for  the  appellant.    The 

below  nonsuited  the  plaintiff  on  the  ground  that  he 

have  proved  that  the  return  was  not  filed  with  the  clerk 

Peace.     In  this  he  was  clearly  wrong,  as  by  the  65th 

:h  sections  of  the  Summary  Convictioas  Act  32  and  33 

31,  convictions  in  this  Province  must  be  returned  to 
mty  Courts. 

Wetmorey  Q,  C,  for  the  respondent,  contended  that  he 
itled  to  avail  himself  of  all  the  grounds  taken  for  a 

in  the  Court  below,  and  if  any  one  was  a  good  ground 

nit,  the  decision  must  be  upheld.     He  urged  the  grounds 

jre  etated  above,  and  also  contended  that  the  defendant 

ttected  from  the  action  by  the  provisions  of  chapter  89 

]lonsol.  Statutes. 

t,  in  reply. 

Cur.  adv,  vuM. 

udgment  of  the  Court  was  now  delivered  by 

N,  C.  J.  This  was  a  prosecution  against  the  defendant, 
«  of  the  Peace  for  the  County  of  Westmorland,  to  re- 
penalty  for  not  returning  a  conviction  made  by  him,  as 
I  by  the  Summary  Convictions  Act,  32  and  33  Vict.  c.  31. 
r6th  section  of  that  Act  declares  that  "  every  Justice  of 
ce  shall  make  a  return  in  writing  under  his  hand,  of  all 
ions  made  by  him,  to  the  next  ensuing  General  or  Quarter 
3  of  the  Peace,  or  to  the  next  term  or  sitting  of  any 
Aving  jurisdiction  in  appeal  as  hereinbefore  provided,  at 
in  either  case,  the  appeal  can  be  heard,  for  the  district 

[I  N.  a  R«porU  36 
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Wabd 

V. 

Rked. 


or  county  or  place  in  which  such  conviction  takes  place,  in  the 
following  form :  '*  &c. 

The  78th  section  declares  that  in  case  the  Justice  befon 
whom  any  such  conviction  takes  place,  neglects  or  refuses  to 
make  such  return,  he  shall  forfeit  and  pay  the  sum  of  S80,wiA 
costs  of  suit,  to  Ixi  recovered  by  any  person  suing  for  the  sao 
by  action  of  debt  or  information  in  any  Court  of  Record  in  the 
Province  in  which  such  return  ought  to  have  been  made— one 
moiety  whereof  shall  be  paid  to  the  party  suing,  and  the  other 
moiety  to  the  Receiver  General,  for  the  public  uses  of  the 
Dominion. 

The  conviction,  for  the  non-return  of  which  this  prosecutioe 
was  brought,  was  made  on  the  lOth  March,  1879,  under  tke 
2Gth  section  of  the  Act  82  and  33  Vict.,  c.  22,  for  unlawfuDj 
and  maliciously  cutting  and  destroying  trees  and  underwood 
in  the  Parish  of  Sackville  and  County  of  Westmorland. 

The  Goth  section  of  the  Summary  Convictions  Act,  « 
amended  by  the  40  Vict.,  c.  27,  declares  that  unless  it  is  othe^ 
wise  provided  in  any  Act  under  which  a  conviction  is  madelif 
a  Justice  of  the  Peace,  or  unless  some  other  Court  of  Appeil 
having  jurisdiction  in  the  premises  is  provided  by  an  Actol 
the  Legislature  of  the  Province  within  which  such  convictioi 
is  made,  any  person  who  thinks  himself  aggrieved  by  any  soA 
conviction,  "  may  appeal  in  the  Province  of  New  BninswiA 
to  the  County  Court  of  the  district  where  the  cause  of  th 
information  or  complaint  arose." 

The  action  to  recover  the  penalty  for  not  returning  tb 
conviction  was  brought  in  the  Westmorland  County  Court;  and 
the  plaintiff  on  the  trial  proved  that  the  conviction  had  not 
been  returned  to  the  next  County  Court  of  that  County  aSff 
the  conviction  was  made. 

A  nonsuit  was  moved  for  on  the  following  grounds:  1.  IW 
the  County  Court  had  not  jurisdiction  by  the  Provincial  hA 
to  try  actions  against  Justices  of  the  Peace,  and  the  DominioB  ,j 
Parliament  had  no  power  to  give  such  jurisdiction. 

2.  That  it  was  not  proved  that  the  conviction  had  not  baei 
returned  to  and  filed  in  the  office  of  the  clerk  of  the  Peace rf 
the  County. 

3.  That  if  an  action  could  be  brought  in  the  County  Cooiii 
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l>e  defendant  was  entitled  to  a  notice  of  action,  by  the  Consol.       ^^2. 
tatutes,  c.  90.  Ward 

The  learned  Judge  of  the  County  Court  over-ruled  the  first  rkd. 
round  for  a  nonsuit,  and  the  plaintiff's  attorney  then  obtained 
iftve  to  amend  the  declaration  by  adding  to  the  averment  of 
iw  non-return  of  the  conviction  to  the  County  Court,  an  aver- 
lent  that  it  had  not  been  filed  with  the  clerk  of  the  Peace ; 
od  he  applied  for  a  postponement  of  the  trial,  to  enable  him 
)  prove  that  allegation;  but  this  was  refused,  and  the  plaintiff 
m  nonsuited. 

It  is  not  distinctly  stated  in  the  return  from  the  County 
burt,  whether  the  nonsuit  was  granted  solely  on  the  ground 
E  want  of  proof  of  not  filing  the  conviction  with  the  clerk  of 
le  Peace ;  and  the  respondent  on  the  argument  claimed  the 
ight  to  sustain  the  judgment  on  any  of  the  grounds  of  nonsuit 
iken  at  the  trial.  It  is  not  material  in  the  case  to  determine 
4ether  he  has  that  right  or  not,  as  I  think  none  of  his  objec- 
kwis  were  tenable. 

As  to  the  first  objection — I  think  there  is  no  doubt  about 
W|  power  of  the  Dominion  Parliament  to  authorize  any  Court 
I  this  Province  to  try  such  an  action  as  this.  It  is  a  matter 
Mmected  with  the  administration  of  the  criminal  law,  which 
^ongs  exclusively  to  the  Dominion  Parliament,  which  has  the 
^t,  in  legislating  upon  a  matter  within  its  control,  to  give 
xthority  to  the  existing  Courts  in  the  Province  to  try  such 
alters.  This  principle  was  established  in  VaZin  v.  Langloia,^ 
here  the  question  arose  as  to  the  right  of  Parliament  to  impose 
I  the  Judges  of  the  Superior  Courts  of  the  several  Provinces 
t  the  Dominion,  the  duty  of  trying  petitions  respecting  con- 
orerted  elections  of  members  of  the  House  of  Commons, 
itchie,  C.  J.,  in  that  case  (p.  20)  says,  "Whether  this  Act  (the 
ontroverted  Elections  Act)  is  to  be  treated  as  declaring  the 
ourte  named  Dominion  Election  Courts,  or  whether  it  is  to 
J  treated  as  merely  conferring  on  particular  Courts  already 
Kanized  a  new  and  peculiar  jurisdiction,  is  a  matter,  to  my 
ind,  of  no  great  importance,  as  I  think  while  they  clearly 
ive  the  power  of  establishing  a  new  Dominion  Court,  they 

tve  likewise  the  power,  when  legislating  within  their  juris- 

V .- «— , , — 

13  Cml  Sup.  Ck>urt  B.  1. 
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^^2.        diction,  to  require   the   established  Courts  of  the 
Ward      Provinces,  and  the  Judges  thereof,    *     *     *     to  en 
Eeed.       legislation." 

This  Court  has  also  often  acted  on  that  principle,  i 
tions  under  The  Canada  Temperance  Act,  which 
103  gives  jurisdiction  over  prosecutions  for  violatii 
Act  in  thb  Province,  to  Police  Magistrates  anS  cen 
officials. 

I  think  the  power  given  by  the  78th  section  of  the 
Convictions*  Act,  to  sue  for  the  penalty  in  any  Court 
in  the  Province,  over-rides  the  provisions  in  the  la 
(Consol.  Stat.,  c.  51,  sec.  7)  that  the  County  Courts 
have  jurisdiction  over  actions  against  Justices  of  the 

There  is  clearly  nothing  in  the  second  objection, 
tice  is  required  to  return  the  conviction  to  the  next 
Quarter  Sessions  of  the  Peace,  or  "  to  the  next  tern 
of  any  Court  having  jurisdiction  in  appeal,"  as  Um 
provided,  at  which  the  appeal  can  be  heard,  for  the 
county  where  the  conviction  took  place.     Now,  by 
tuted  G5th  section  of  the  Act,  the  appeal  in  this  Pre 
the  County  Court  of  the  district  where  the  cause  of 
mation  arose ;  therefore  the  conviction*  could  only  p 
returned  to  the  Westmorland  County  Court.     But  i 
to  this,  the  Courts  of  Quarter  Sessions  are  abolisl 
Act  of  Assembly  40  Vict.,  c.  3,  sec.  128. 

Thirdly — I  do  not  think  this  is  a  case  in  whid: 
action  is  recjuired  to  be  given  by  the  Consol.  Stat 
Apart  from  the  objection  that  the  prosecution  is  for 
ance,  and  not  for  an  act  done  by  the  defendant  as  a 
the  Peace,  it  is  clear  that  the  provisions  of  this  chi 
giving  notice,  are  entirely  inapplicable  to  the  circun 
this  case,  because  there  is  no  plaintiff  to  give  the  t 
the  action  is  brought ;  and,  consequently,  no  one  to 
defendant  could  tender  amends,  even  if  such  cou 
where  the  prosecution  is  to  recover  a  fixed  penalty, 
which  is  payable  to  the  Receiver  General  for  the 
In  addition  to  the  grounds  taken  for  a  nonsuit,  it  wi 
before  us  that  the  defendant  was  protected  from  thii 
•      the  provisions  of  cap.  89  of  the  Consol.  Statutes,  th 
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tioQ  of  which  provides,  that  "  all  sheriffs  and  other  officers  of  ^^^ 
tbe  law,  acting  under  the  authority,  and  according  to  the  re-  Ward 
qoirements  of  any  Act  passed,  or  to  be  passed  by  the  Legisla-  rkkd. 
tore  of  this  Province,  or  by  the  Parliament  of  Canada,  shall 
Dot  be  subject  to  any  attachment,  action  or  suit,  fine  or  impris- 
Qoment,  for  or  by  reason  of  any  act  or  thing  by  them  done 
under  and  by  virtue  of  any  such  Act"  The  second  section 
provides  that  it  shall  be  a  good  defence  to  any  such  action,  that 
the  act  was  done  under  the  authority  of  the  Acts  mentioned  in 
ihe  first  section,  and  directs  how  such  defence  may  be  given  in 
eridence.  And  the  third  section  declares  that  ''any  Justice 
(bill  be  deemed  to  have  acted  within  his  jurisdiction  for  the 
poiposes  of  this  cliapter,  who  acts  or  has  acted  within  a  juris- 
fiction  given,  or  intended  to  be  given,  by  any  Act  of  the  Legis- 
laiote  of  this  Province,  or  of  the  Parliament  of  Canada,  whether 
within  or  beyond  the  power  of  such  Legislature  or  Parliament, 
IS  the  case  may  be." 

The  object  of  this  enactment  would  seem  to  have  been  to 
protect  Justices  and  other  officers  acting  under  tbe  authority 
of  AiCts  which  might  afterwards  be  decided  to  be  ultra  vires. 
Bat  whether  this  is  the  proper  construction  of  it,  or  not,  it  has 
BO  bearing  on  fhis  case,  because  the  defendant  here  did  not 
let  "according  to  the  requirements  and  directions  "  -of  the  Act 
if  Parliament;  but  contrary  thereto. 

For  these  reasons,  I  think  none  of  the  objections  taken  by 
be  defendant  can  be  sustained,  and  that  the  nonsuit  was  im- 
roperly  granted. 
Weldon,  Wetmore,  and  Palmer,  J  J.,  concurred.  * 

Appeal  allowed  with  costs. 

KioBTt  ^>  <Ud  not  bMr  the  Aqrnmeni  in  thU  case,  and  therefore  took  no  part. 

0nL~A  aiinilar  ooestlon  aroee  in  Ettahrooks,  Appellant,  v.  MeGowan,  Refpoudent,  argued 
ng  thia  term  by  7.  C.  Alien  for  the  appellant,  and  D,  L.  Haningtony  Q.  C,  for  the  respond- 
aad  the  nme  Judgment  was  given  as  in  Ward  v.  Reed.  Rir. 
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1882.  LYNDS,  Petitioner,  v,  TURNER,  Respondent. 

November,  HOAR,  Petitioner,  v.  LEWIS,  Respondent. 

Controverted  Electloiis  Act — Petition — Surety — Defective  affidavit  of 
justification — Removal  from  the  files  of  the  Court, 

The  provisions  of  section  4,  sub-sections  5  and  G»  and  section  5,  of  the  Contro- 
verted Elections  Act  (Consol.  Statutes,  c.  5,)  are  inoperative  and  not  merely 
directory  ;  and  where  a  petition  was  filed  with  an  affidavit  of  the  saretiei  to 
the  recognizance,  wliich  was  defective  in  substance,  it  was  held  that  an  order 
to  remove  the  petition  from  the  files  of  the  Court  was  rishtly  made. 

Sub-section  (>  of  section  4,  provides  that  the  **  sureties  shidl  in  aU.  cases,  before 
entering  into  recognizance,  severally  justify  by  affidavit  made  before  a  penan 
authorized,  &c.,  that  they  are  severally  worth  double  the  sums  for  which  they 
are  respectively  bound  by  such  recognizance,  after  payment  of  all  their  joit 
debts. '  In  tliis  case  the  affidavit  of  each  surety  was  m  these  words,  "  I  sm 
about  to  enter  into  a  recognizance  as  a  surety  in  the  matter  of  &c.,  that  the  son 
for  which  I  nhall  he  ftound  hy  such  recognizance,  is  that  of  five  hundred  dollara 
That  I  am  worth  at  least  double  the  said  sum  for  which  I  am  bound  by  mch 
recognizance,  after  payment  of  all  my  just  debts." 

JhUff  by  Allen,  C.  J.,  and  Weldon,  Palmer  and  King,  JJ.,  that  theaffidi* 
vit  was  ambiguous,  and  therefore  defective. 

HeUlf  by  Wktmore,  J.,  that,  as  at  the  time  the  affidavit  was  made  the  surety 
had  not  entered  into  any  recognizance,  and  was  therefore  not  bound  in  anj 
amount,  it  could  not  be  read  as  stating  that  the  surety  was  worth  any  amooni 
and  was  clearly  bad. 

This  was  an  application  to  rescind  an  order  of  Mr.  Justice 
Wetniore,  directing  that  a   petition   filed   by  the  petitioner 
against  the  respondent  under  the  Controverted  Elections  Act, 
(Consol.  Statutes,  c.  5,)  should  be  removed  from^he  files  of  i\\& 
C-ourt,  by  reason  of  the  insufliciency  of  the  affidavit  of  the 
sureties  named  in  the  recognizance. 

As  Mr.  Justice  Wetmorc  in  deciding  this  application  adhered 
to  the  reasons  given  by  him  on  making  the  order,  his  judgment> 
delivered  at  Chambers  is  given  in  full,  which  was  as  follows: 

On  the  fii-st  of  September  1882,  application  was  made  to  me  hy 
Messrs.  Rainsford  and  Black,  on  Injhalf  of  Gaius  S.  Turner  the  above— 
named  respondent,  for  a  summons  requiring  the  petitioner,  Ernest  W- 
Ijyncls,  to  shew  cause  why  the  election  petition,  filed  by  the  aboTe- 
named  petitioner,  together  with  the  papers  attached  thereto,  should 
not  be  removed  from  the  files  of  this  Court.  The  application  was 
madij  ujwn  the  affidavit  of  Charles  A.  Peck,  of  Hopewell,  in  th« 
County  of  Albeit,  attorney  at  law,  and  the  affidavit  of  Gaius  S.  Turner, 
of  Harvey,  in  the  County  of  Albert,  merchant. 

The  affidavit  of  Mr.  Peck  sets  forth  that  on  14th  of  August,  1882, 
lie  searched  at  the  office  of  William  Cannan,  clerk  of  the  Pleas  at 
Fredericton,  and  found  that  a  paper-writing,  purporting  to  be  an  elec- 
tion i)etition  for  the  County  of  Albert,  had  been  presented  and  filed  in 
the  said  oflice,  on  the  26th  day  of  July,  1882,  wherein  Ernest  W. 
Lynds  is  petitioner,  and  Gaius  S.  Turner  is  respondent 
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That  he  found  upon  such  search  at  said  office  a  paper-writing  pur-         1882. 
pQiiing  to  be  an  affidavit  of  sufficiency  made  by  one  John  M.  Tiugley,        hrsus 
&  copy  of  which  is  annexed  (B)  ;  and  also  on  file  in  the  said  office  a  v. 

paper-writing  purporting  to  be  an  affidavit  of  sufficiency  made  by  one  Tubner. 
Allen  Robinson,  a  copy  of  which  is  annexed  (C) ;  and  also  on  file  in 
the  said  office  a  document  purporting  to  be  a  recognizance  entered 
into  by  one  Edward  W.  Lynds  and  Allen  Eobinson  and  John  M. 
Tingley,  and  purporting  to  be  taken  and  acknowledged  before  George 
£.  King,  a  Judge  of  the  Supreme  Court. 

That  the  paper- writings,  referred  to  in  tlie  two  preceding  paragraphs, 
were  the  only  papers  he  found  on  file  at  the  time  of  said  seai-ch,  rt*la- 
ting  to  said  election  petition. 

Mr.  Qaius  S.  Turner's  affidavit  sets  forth — That  an  election  of 
Biembere  to  serve  in  the  General  Assembly  was  holden  in  and  for  the 
County  of  AllJert,  on  22nd  June,  1882  ;  that  he  was  a  candidate ;  the 
nomination  day  was  on  15th  June,  1882  ;  that  a  poll  was  demanded 
tod  granted,  and  election  held  on  said  22nd  of  June;  that  an  adjourned 
coQitof  said  election  was  holden  on  27th  of  June,  1H82,  when  he  was 
Wared  duly  elected,  as  a  member  of  said  County  of  Albert,  to  serve 
in  the  General  Assembly  ;  that  about  the  first  of  August,  instant,  he 
^u  Krved  by  one  Joseph  H.  Yeomans,  a  student  at  law  in  the  office 
of  Joaeph  H.  Dixon,  with  the  annexed  paper  (marked  A).  The  paper 
wnexed  is  an  election  petition  against  the  return  of  the  respondent, 
Gtina  S.  Turner. 

That  annexed  are  papers  marked  respectively  (B),  (C)  and  (D), 
''^ing  certified  copies  of  documents  filed  in  the  office  of  the  clerk  of 
^  Fleas,  and  which  relate  to  an  election  petition  for  the  County  of 
Ubert,  wherein  Ernest  W.  Lynds  is  petitioner  and  Gains  S.  Turner  is 
<B>pondent.  The  papers  B,  C  and  D  referred  to  in  Mr.  Turner's  affi- 
l&vit  are  the  same  as  referred  to  in  Mr.  Peck's  affidavit ;  (B)  being 
ftdavit  of  sufficiency  of  John  M.  Tingley ;  (C)  affidavit  of  sufficiency 
€  Allen  Robinson ;  (D)  the  recognizance  entered  into  before  his 
lonor  Mr.  Justice  King.  These  three  papers  are  duly  certified  to 
>y  T.  Carleton  Allen,  deputy  clerk  of  the  Pleas,  as  being  copies  of 
toeoments  filed  in  the  office  of  the  clerk  of  the  Pleas,  and  that  the 
Hune  have  been  carefully  compared  by  him  with  the  originals,  i^id 
^  trae  copies  thereof. 

Pfcper  B,  Mr.  Tingley's  affidavit  of  sufficiency,  after  the  description 
■  tt  follows :  "  That  I  am  about  to  enter  into  a  recognizance  as  a 
wwty  in  the  matter  of  an  election  petition  to  be  filed  by  Ernest  W. 
Vpiikf  petitioner,  in  pursuance  of  chapter  5  of  the  Consolidated  Stat- 
^ of  'Controverted  Elections,'  against  the  undue  election  and  return 
^  Ckdna  8.  Turner  as  a  member  for  the  County  of  Albert. 

'^Viat  the  sum  for  which  I  shall  be  bound  by  such  recognizance  is 
***  of  five  hundred  dollars.  ' 

""Butt  I  am  worth  at  least  double  the  said  sum  for  which  I  am 
.•owidby  such  recognizance,  after  payment  of  all  my  just  debts." 

^mit  C,  Mr.  Robinson's  affidavit  of  sufficiency,  is  as  follows : 

FI  am  about  to  enter  into  a  recognizance  as  a  surety  in  the 
fii  an  election  petition  to  be  filed  by  Ernest  W.  Lynds,  peti- 
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1882. 


Lynds 

V. 

Turner. 


tioner,  iii  pursuance  of  chapter  5  of  the  Consolidated  Statu 
Controverted  Elections/  against  the  undue  election  and  ret 
Gains  S.  Turner  as  a  member  for  the  County  of  Albert. 

**  That  the  sum  for  which  I  shall  be  bound  by  such  reoogni] 
that  of  five  hundred  dollars. 

*'That  I  am  worth  at  least  double  the  said  aium  for  whic 
bound  by  such  recognizance,  after  payment  of  all  my- just  debt 

Paper  D  is  the  recognizance,  as  follows  :  '*  Be  it  remember 
on  the  thii-teenth  day  of  July,  A.  D.  1882,  before  me  the  Ho 
Geerge  E.  King,  one  of  the  Justices  of  the  Supreme  Court 
Province  of  New  Brunswick,  at  Chambers,  came  Ernest  W. 
petitioner,  of  Hopewell,  in  the  County  of  Albert,  merchant,  an< 
Robinson,  of  Hopewell,  in  the  said  county,  farmer,  and  J 
Tingley,  of  the  same  place,  fanner,  and  sevei^ally  acknowledge 
selves  to  owe  to  our  Sovereign  Lady  the  Queen,  as  follows  :  1 
Ernest  W.  Lynds  $1000  ;  the  said  Allen  Robinson  and  the  saj 
M.  Tingley  $500  each,  to  be  levied  on  their  respective  goods  an 
tels,  lands,  and  tenements,  to  the  use  of  our  Sovereign  La 
Queen,  her  heirs  and  successors.  The  condition  of  this  reoog 
is  that  if  Ernest  W.  Lynds  shall  and  will  truly  pay  all  costs,  > 
and  expenses  in  resjxict  to  tlie  election  petition  signed  by  him  i 
to  the  County  of  Alljert  which  shall  become  payable  by  the  sa 
tioner,  under  chapter  o  of  the  Consolidated  Statutes  ^  of  Contr 
Elections'  to  any  })ei*son  or  persons,  then  theii*  recognizance 
void,  otherwise  to  stand  in  full  force."  Taken  and  acknoi 
13th  day  of  July,  1882. 

Summons  was  granted  returnable  at  my  chambers  on  Thuni 
14:th  September,  1882,  upon  the  following  grounds: — 

1st  Because  the  affidavit  of  John  M.  Tingley  is  improperly  a 

2nd.  Because  the  affidavit  of  Allen  Robinson  is  improperly  e 

3rd.  Because  the  affidavits  of  sufficiency  of  sureties  ai-e  defec 
not  stating  what  election  is  referred  to,  and  when  the  election  wi 

4th.  Because  the  affidavits  are  insufficient,  as  they  state  tl 
recognizance  was  about  to  be  entered  into,  and  that  the  snrel 
worth  at  least  double  the  sum  for  which  they  are  bound  I 
I'ecognizance,  after  payment  of  all  their  just  debts. 

5th.  Because  the  affidavits  are  bad  and  insufficient  under 
cap.  5,  of  the  Consolidated  Statutes. 

The  hearing  of  this  matter  was  postponed  by  adjournments, 
sent,  until  the  20th  of  September,  1882,  when  it  was  fully  ai^ 
Mr.  Gregory  for  the  petitioner,  and  Mr.  H.  B.  Rainsford  and 
A.  Peck  for  the  respondent. 

Mr.  Gregory  objected  that  our  Act,  Consol.  Stat.  cap.  5,  in 
provision  for  such  a  proceeding  as  the  present,  citing  Bran 
Langevin,^  and  if  the  objection  was  available,  advantage  oou 
be  taken  of  it,  on  general  hearing  of  the  subject-matter  of  the  p 
and  further,  that  the  petitioner  was  precluded  from  now  object 
reason  of  delay,  the  copy  of  })etition  having  been  served  on  1 
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rf  August  last  and  the  present  summons  taken  out  on  1st  September         1882. 
uwtant;  for  the  latter  objection,  the  rules  21  and  23  were  cited,  and        Lynds 
38  sec.  of  cap.  6,  which  provides  that  until  rules  of  court  shall  have  v, 

been  made  in  pursuance  of  this  chapter,  the  rules  of  court  dated  21st      TuaNSR. 
November,  A.  D.  1868,  and  made  by  the  Judges  for  the  trial  of 
election  petitions  in  England,  pureuant  to   the  Parliamentary  Elec- 
tions Act,  1868,  shall  Ije  observed  so  far  as  may  be  by  the  court  and 
Judge  in  the  case  of  election  petitions  under  this  chapter. 

The  rules  21  and  23  mentioned  refer  to  exceptions  to  the  security, 
•nd  prescribe  a  specific  time  within  which  steps  must  l)e  taken  to 
^jnestaon  its  sufficiency,  and  the  Imperial  Act  makes  express  provision 
fcr excepting  to  and  i>erfecting  tlie  security,  which  our  Act  does  not; 
on  the  contrary,  it  specifies  exactly  how  the  security  which  it  desig- 
nates as  a  recognizance  shall  be  i>erfected,  giving  no  means  or  mode 
d  questioning  its  sufficiency.  The  rules,  under  the  Imperial  Act, 
noting  to  the  secuiity,  which  our  Act  says  are  to  be  observed  as  far 
tt  may  be,  I  think,  are  not  applicable  to  the  present  case  as  to  any 
other  question  of  delay.  To  take  advantage  of  an  irregularity,  appli- 
ertion  should  be  made  within  a  reasonable  time :  Chit.  Arch.  Prac.  (8 
oil)  1271.  As  to  what  is  a  reasonable  time  within  which  the  applica- 
tion to  set  aside  the  process  or  proceedings  should  V)e  made,  must 
depend  on  each  paHicular  case.  The  petition  in  this  case  was  served 
on  or  about  the  1st  of  August,  1882,  and  summons  obtained  on  the 
Irt  of  September.  This  does  not,  under  the  circumstances,  seem  to 
k unreasonable  delay.  The  petitioner  has  not  been  prejudiced;  he 
oonld  have  proceeded  at  any  time,  but  has  not  thought  proper  to  do 
■^  A  party  may  apply  to  set  aside  proceedings  for  irregularity,  at 
toy  time  before  the  irregular  party  has  taken  a  further  step,  if  the 
■tter  has  not  by  the  delay  of  the  former  been  induced  to  place  him- 
Mtf  in  a  worse  position  than  he  would  have  been  if  the  other  had 
•WM  earlier,  Dand  v.  Barnes  ;^  and  I  do  not  see  that  the  petitioner 
S  prejudiced  in  the  slightest  by  the  delay. 

As  to  the  objection  that  this  proceeding  is  not  warranted  under  our 
Act,— Our  Court  has  in  several  instances  ordered  the  papers  in  cases  of 
J*wninion  elections  to  be  taken  oflf  the  files.  There  is  nothing  in 
*fce  Dominion  Controverted  Elections  Act  of  1874  authorizing  such 
•course.  The  ground  for  the  order  was  that  the  Act  was  ultra  vires, 
"ffl  there  is  no  provision  in  the  Act  for  such  j)roceeding :  provision 
■  made  for  hearing  and  detennining  of  preliminary  objections.  The 
Act  having  been  decided  to  be  ultra  vires,  the  papers  were  held 
*wmgly  on  file,  and  therefore  the  Court  ordered  them  to  be  taken  off; 
**d  if  these  papers  are  in  such  state  as  to  be  a  mere  nullity  they  are 
^Wngly  on  file.  Why  should  they  not  be  ordered  to  be  taken  off  the 
fioe  on  the  authority  of  the  course  adopted  in  reference  to  Dominion 
•■otions]  But  apart  from  these  decisions,  the  fii*st  section  of  cap.  5 
■^•*fio  the  Court  shall,  subject  to  the  provisions  of  cap.  5,  have  the 
■toie  powers,  jurisdiction  and  authority  with  reference  to  election 
J'htions  under  cap.  5,  and  the  proceedings  thereon,  as  it  would  have 

16  Taunt  6. 
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if  such  petition  wore  aii  ordinary  cause  within  ita  juriadictian.  By 
sec.  42  all  interlocutory  questions  and  matters  shall  be  heard  and  dii- 
posed  of  before  a  Judge,  who  shall  have  the  same  contix>l  over  Uie 
proceedings  under  this  cha])tcry  as  a  Judge  at  chambers  in  the  ordi- 
nary proceedings  in  the  Supremo  Court.  These  sections  seem  aniplj 
to  waiTant  tlie  pre.sent  a[)plication,  and  sufficient  autliority  to  justS^, 
if  not  to  rocjuira  the  Judge  to  order  the  papers  to  be  taken  olf  the  fiki 
if  inipro()er]y  filed,  or  so  defective  as  to  I'ender  them  in  pomt  of  lavi 
nullity.  It  was  argued  that  no  application  could  be  made  to  remove 
pa^jers  fix>m  the  files  if  the  Ck)urt  has  jurisdiction.  But  would  tk 
C'ourt  liave  jurisdiction  if  no  semblance  of  recognizance  was  filed  vith 
the  |)etition,  or  i*ecognizance  without  any  affidavit,  or  with  an  affidavit 
that  amounted  to  nothing  so  far  as  tended  to  establish  the  suffidcoicT 
of  tlu^  KocuriticK  i  Sub-s(>o.  5  of  sec.  4  expi*essly  requires  that  at  the 
time  of  pn^sentation  of  tli<'  |>otition  security  for  the  payment  of  all 
costs,  charges  and  exi>eiisi*s  that  may  )>ecome  payable  by  the  petitioner, 
{a  and  b  say  for  whom  the  security  is  to  be  available),  shall  be 
given  on  behalf  of  the  }>etitioner  by  delivering  the  same  to  the  Clerk 
of  the  Fleas  ;  and  sub-see.  G  H]»eciiies  the  security,  calling  it  a  recog- 
nizance, and  the  nature  of  the  affidavit  of  justification  is  stated.  If 
this  affidavit  is  so  entii'ely  defective  as  to  amount  to  nothing,  and  it 
is  re(iuirod  to  be  tiled  at  the  time  of  the  pi^esentation  of  the  petition 
with  the  recognizanc(\  what  light  has  a  Judge  to  proceed  in  the 
matter  J  What  jurisdiction  has  he?  Can  the  petition  lie  said  to 
be  propcjrly  filed,  unkws  nniognizance  with  proper  affidavits  be  filed! 
11  is  right  to  proceed  is  leased  on  the  i>etition,  I'eoogiiizance  and  soffi- 
cii^nt  affidavits.  Without  the  ]>etition  ha  could  not  prococd,  aud  I 
think,  without  an  atiidavit,  or  with  an  affidavit  Uiat  amounted  to 
nothing,  he  would  be  in  the  same  predicament.  The  respondent  for 
whom,  among  others,  the  security  was  intended  to  avail  had  a  right 
to  complain  of  the  want  of  affidavit,  or  what  is  substantially  the 
same  thing,  that  the  affidavits  amount  to  nothing.  It  was  not  a 
defect  that  could  be  cured.  The  pa|>ei's  had  to  be  presented  with  the 
petition  within  a  specified  time.  The  petition  could  not  now  be 
allowed  to  be  I'emoved  and  refiled  with  proper  reoognizaiice,  as  the 
time  for  filing  has  elapsed,  and  1  think  the  |)etitioner  has  a  right  to 
apply  by  way  of  ]«*eliminary  objection,  to  have  the  i>a]>ei'S  removed 
from  the  files,  dependent  in  this  case  upon  the  insulficiency  of  the 
recognizance  in  amount,  or  for  such  defect  in  the  affidavits  as  render 
them  an  entire  nullity. 

As  to  the  objections  1st,  2nd  and  3rd,  I  am  not  disi)Osed  to  attach 
any  weight  to  them.  The  4th,  I  think,  is  tenable  for  reasons  I  shall 
prcisently  give.  As  to  the  5th,  wliich  involves  insufiicieney  cf  the 
amount  for  which  the  sureties  profess  to  become  liable,  limiting  sudi 
liability  to  $500,  I  do  not  deem  it  necessary  that  I  should  decide  thii 
point,  having  made  up  my  mind  that  the  respondent  is  entitled  to  too- 
ceed  on  the  4th  objection.  Still,  I  have  very  serious  doubts  as  to  tlia 
sulHciency  of  the  recognizance  by  reason  of  the  amount  of  each  snretj'i 
liability  being  limited  to  $500,  and  I  shall  state  the  I'easons  for  my 
doubts.     By  cap.  5,  sec.  4,  sub-sec.  6,  **  the  secuiity  shall  be  to  an  amoant 
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of  $2000,  and  shall  be  given  by  recognizance  to  be  entered  into  by  a 
petitioner  and  two  sureties,  which  recognizance  may  be  acknowledged 
before  a  Judge  of  the  Supreme  Court  or  County  Court,  at  chambers, 
■nd  may  be  in  form  (B)  of  schedule  hereunto  annexed;  and  the  sureties 
■hftll  in  all  cases,  before  entering  into  recognizance,  severally  justify  by 
affidavit  made  before  a  person  authorized  to  take  affidavits  to  be  read 
m  the  Supreme  Court,  or  before  the  Judge  aforesaid,  that  they  are 
Mverally  worth  double  the  sums  for  which  they  are .  respectively 
bound  by  such  recognizance,  after  payment  of  all  their  just  debts.'* 
The  wording,  as  I  understand  it,  very  plainly  declares  there  is  to  be 
security  to  the  sum  of  $2000  by  recognizance  to  be  entered  into  by 
the  petitioner ;  and  there  are  to  be  two  sureties.  The  term  sureties 
iiaplies  a  primary  liability,  to  secure  which,  the  sureties  l)ecome  respon- 
nble.  The  primary  liability  the  law  says  is  $2000 — this  is  the  peti- 
tumer*8  responsibility.  There  are  to  be  two  sureties.  What  are  the 
tnreties  to  be  liable  for  1  Is  it  not  for  the  amount  of  the  petitioner's 
reoognizanoe  1  If  so,  each  of  the  sureties  assumes  a  responsibility  of 
(SOOO.  Putting  the  form  (B)  out  of  question  for  the  present,  it 
appears  the  fair  reading  of  the  section  points  to  that  conclusion. 
Ootside  of  form  (B),  what  is  there  to  fix  $1000  for  the  |)etitioner,  and 
(500  for  each  surety  ?  If  only  $2000  is  to  be  provided,  made  up  of 
the  petitioner's  liability  and  two  other  pei-sons'  liability,  to  aggregate 
in  all  $2000,  why  could  not  a  perfectly  insufficient  petitioner — I  mean 
pecaniarily,  and  he  is  not  required  to  justify — become  responsible  for 
91999.90,  and  two  sureties  in  10  cents  each  1  These  sums,  })etitioner's 
and  sureties',  would  make  up  the  $2000. 

The  form  (B)  after  giving  the  date,  names  and  descriptions,  proceeds, 
and  severally  acknowledged  themselves  to  owe  to  our  Sovereign  Lady 

the  Queen, as  follows : — "The  said  A.  B.  (this  would  be  the 

petitioner)  $1000,  and  the  said  C.  D.  and  £.  F.  (these  would  be  the 
BareUes)  $500  each,  to  be  levied,  &c"  If  this  form  is  to  over-ride 
the  wording  of  sub-sect.  6,  there  is  an  end  to  the  objection.  In  Ex 
parte  Clifford,^  the  conviction  followed  form  (N),  12  Vic.  cap.  31, 
after  stating  the  penalty  of  £5  to  be  jmid  and  applied  according  to 
lawy  and  also  to  pay  the  prosecutor  the  sum  of  £1  10s.  6d.  for  his 
ooeta  in  this  behalf,  <fec.     Form  N.  is  and  "  also  to  pay  the  said  C.  D. 

the  sum  of for  his  costs  in  this  behalf."     One  ground  of  the 

■lotiion  was,  that  the  Act  did  not  authorize  costs  to  be  imposed  in 
addition  to  the  penalty.  Parker,  J. — That  Act  gives  no  general 
power  to  award  costs.  These  forms  apply  to  cases  where  the  ix>wer 
STaw^d  cost,  is  already  give,^  shewi^/as  I  think,  the  foJ  does 
not  regulate  the  enactment  but  quite  the  reverse.  I  cannot  very  well 
aee  how  a  liability  of  the  petitioner  for  $1000,  with  two  sureties  for 
$500,  com^^ies  with  the  requirement  of  sub-sec.  6,  which  I  think 
requires  recognizance  of  the  petitioner  for  $2000  and  two  sureties, 
eadi  for  that  amount.  There  is  to  be  a  responsibility  for  $2000,  and 
there  is  to  be  security  for  the  amount.  If  the  Act  is  complied  with 
1^  a  simple  liability  of  $1000  by  the  petitioner,  and  two  other  indi- 
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1882.         viduals  in  $500  each,  I  am  unable  to  see  where  tlie  suretysh 
£y^j^       comes  in.     It  would  in  such  case  l>e  an  entirely  separate  lit 

V,  a  specific  sum  and  no  suretyship  alK)ut  it. 

TuRNKB.  Referiing  to  cap.  118  of  Consol.  Statutes,  sub-sec.  16,  *•£<» 

prescribed,  shall  admit  deviations  not  affecting  the  sub 
calculated  to  mislead."  The  substance,  I  think  is  to  be  fou 
enacting  clause,  and  the  form  is  to  be  subservient  to  it.  1 
says  the  recognizance  may  be  in  the  form  (B).  The  form 
a  blank  to  enable  the  p&i*ty  pi-eparing  the  document  to  fi 
meet  the  requirements  of  the  section,  and  not  a  precedent 
lowed  so  as  to  entirely  subvert  the  provisions  of  the  enactn 

Then  as  to  the  foui-th  objection  substantially  to  the  af 
suihciency  of  the  securities,  sub-sec.  C  of  sec.  4  enacts  that  t] 
shall  in  all  cases,  before  enteiing  into  I'ecognizance,  severa 
by  affidavit  that  they  are  severally  worth  double  the  Bums 
they  are  respectively  bound  by  such  recognizance,  after  payi 
their  just  debts ;  which  affidavit  shall  l)e  left  at  the  office  oJ 
of  the  Pleas  by  or  on  behalf  of  the  petitioner,  at  the  time  ol 
recognizance. 

The  affidavits  do  follow  the  exact  words  of  the  Act ;  but 
the  sum  of  five  hundred  dollars  to  be  the  j)roper  liabilit 
surety,  does  the  affida\'it  of  either  of  the  sureties  state  tha 
each  worth  double  the  sum  of  live  hundred  dollars,  or  each 
thousand  dollars,  after  payment  of  their  just  debts  ?     It  stat< 
each  worth  double  the  sum  for  which  they  ai-e  respectively 
such  i*ecognizance.     The  Act  expressly  requires  the  affidf 
made  before  entering  into  the  recognizance ;  no  form  of  a 
given.     The  early  part  of  the  affidavit  states  that  "I  am  alK)i 
into  a  recognizance,"  thus  clearly  shewing  that  so  tar  as  me 
the  affidavit  l)efore  entering  into  the  recognizjince,  the  req 
of  the  Act  Iiave  be(»n  followed.     The  affidavit  does  state 
sum  for  which  I  shall  l>e  liable  by  such  recognizance  is  tl 
hundred  dollars."     *'  Shall  be  liabh* "  means  when  the  r« 
is  actually  entered  into.     No  doubt  when  the  i-ecognizance  w 
into  he  would  be  liable  to  the  extent  of  $500  ;  but  befor 
into  the  recognizance,  how  much  would  he  be  liable  for! 
answer  not  one  cent.     Any  one  not  worth  a  fraction  could 
such  an  affidavit  with  perfect  impunity.     Had  the  party 
was  worth  double  the  sum  lu»  would  l)e  i-esponsible  for  by 
nizance,    the   affidavit  might  have   been    unobjectionable, 
connect  coui-se  would  have  \jeoi\  to  have  had  each  plainly  sU 
worth  $1000,  after  payment  of  all  his  debts.     Tlie  law  no  < 
templated  and  rerpiired  the  sureties  should  each  make  an  8 
their  being  respectively  worth  double  the  sum  of  8500,  or 
the  liability  of  the  sureti(;s  is  fixed  at,  after  ]>ayment  of  all 
debts.     Taking  $500  as  the  sum,  the  affidavit  to  be  so  cleai 
nite  as  to  amount  that  if  the  party  w^as  not  worth  the  sum  8^ 
could  be  indicted  for  perjuiy,  and  on  proof  of  making  the  aiE 
of  his  not  being  worth  double  the  8500,  he  could  be  oonvid 
jury.     The  indictment  would  require  to  state  that  the  party 
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davit  that  he  was  woi-th  double  the  sum  of  $500  after  payment  of  all  his 
just  debts,  and  this  would  have  to  be  proved  on  the  trial,  before  evi- 
dence of  his  not  being  worth  that  sum  would  be  of  any  avail  towards 
convicting  of  perjury.  The  present  affidavit  does  not  contain  any  such 
statement ;  it  does  say  he  is  about  to  enter  into  a  recognizance  as  a 
•urety  in  the  matter  of  an  election  petition  to  be  filed  by  Eniest  W. 
Lynds,  in  pursuance  of  cap.  5  of  the  Oonsol.  Statutes  "of  Controverted 
Elections"  against  the  undue  election  and  return  of  Gains  S.  Turner  as 
•  member  for  the  County  of  Albert :  this  may  be  all  very  true.  That 
the  sum  for  which  he  shall  be  bound  by  such  recognizance  is  that  of 
five  hundred  dollars,  and  this  may  be  correct.  If  he  never  entered 
into  the  recognizance,  there  would  not  be  any  liability.  Before  enter- 
ing into  the  recognizance,  when  there  was  no  liability  whatever,  he 
swears  he  is  worth  double  the  said  sum  for  which  he  is  bound  bvsuch 
recognizance,  and  this  may  be  true,  because  he  has  not  entered  into 
the  recognizance,  and  still  the  person  making  the  affidavit  may  not 
be  worth  a  dollar.  I  have  no  hesitation  in  expressing  as  my  positive 
opinion,  that  the  party  could  not  be  convicted  even  if  it  appeared  be- 
yond doubt  that  he  was  not  worth  a  sixpence,  simply  l>ecause  he  has 
not  sworn  he  was  worth  anything.  He  has  merely  sworn  he  is  worth 
double  the  sum  for  which  he  is  bound  by  such  recognizance,  when  in 
&ct  and  in  law  he  was  not  under  any  obligation  by  the  recognizance, 
UMamuch  as  he  had  not  entered  into  the  recognizance  when  the  affi- 
davit was  attested  to.  Sub-sec.  5  of  section  4  requires  at  the  time  of 
the  presentation  of  the  petition,  security  for  the  payment  of  all  costs 
»nd  charges  that  may  become  payable  by  the  petitioner.  Sub-sec.  6 
describes  the  security  and  enacts  that  in  all  cases  before  entering  into 
therecognizance,  they  must  severally  justify  by  affidavit,  as  before  stated. 
I  am  of  opinion  that  the  requisite  affidavit  has  not  been  made  by  either 
w  the  sureties,  that  the  petition  being  filed  without  the  requisite  affi- 
"^^ts,  for  all  practical  purposes  the  filing  of  the  petition  is  a  nullity, 
^^  it  should  be  removed  from  tlie  files  of  the  Court,  and  I  shall 
"""•ke  the  necessary  order  for  that  purpose.  If  my  conclusion  is 
^'tmeous,  it  is  satisfactory  that  there  is  a  very  ready  mode  of  appeal 
pf^vided  by  section  70. 

I  shall  also  order  that  the  petitioner  shall  pay  the  respondent  the 
costs  of  this  application. 

October  10th,  1882.  Oeo.  F,  Gregory,  on  moving  for  a  rule 
nm^  skated  that  he  made  this  motion  as  a  matter  of  precaution, 
^though,  under  section  70,  Mr.  Justice  Wetraore  thought  the 
remedy  would  be  by  appeal.  The  learned  Judge  held  there 
^W  no  affidavit  of  the  worth  of  the  sureties  as  required  by  the 
sfaitute.  The  words  are,  "I  am  about  to  enter  into  recognizance 
^  ihe  sum  of  $500,  and  I  am  worth  double  the  said  sum  for 
^Mch  I  am  bound." 

The  section  of  the  Statute  is  as  absurd  as  the  affidavit. 
The  affidavit  follows  the  words  of  the  section.    It  is  submitted, 
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1882^^  however,  that  the  clause  is  merely  directory.     [Palmei 
LYND8       It  strikes  me  that  perhaps  the  word  "  said  "  may  save  yoi 
TuKNKR.     referring  to  the  $500.    Allen,  C.  J.    The  same  view  occu 
to  me.]     That  Is  clear. 

Then  even  if  the  affidavit  is  defective  it  does  not  affect 
recognizance.     Section  7G  declares,  "  that  no  proceeding  u 
this  chapter  shall  be  defeated  by  any  formal  objection." 
Curiam.     This  is  hardly  formal.]     See  Pease  v.  Nonvi 

Again,  this  objection  was  not  taken  in  time.  The  pet 
was  served  5th  August,  and  the  objection  was  taken  5th  S 
in  one  case,  and  in  the  other  served  1st  August  and  objet 
taken  1st  September.  By  rule  21,  made  under  the  Pa 
mentary  Election  Acts,  18G8,  the  objection  must  be  take 
five  days. 

Rule  nisi  returnable  second  Saturday  of  thLs  term. 

October  21  and  23.  Rainsford  and  C,  A,  Peck  shewed  ci 
The  petitioner  should  have  proceeded  by  way  of  appeal,  w 
sec.  70  of  cap.  5,  Consol.  Statutes.  But  the  order  of  the  leai 
Judge  was  right.  Security  must  be  on  behalf  of  the  petitio 
therefore  ho  cannot  be  security  for  himself.  The  seen 
must  be  to  the  amount  of  $2000  independent  of  the  petitioi 
Again,  the  petitioners  have  not  followed  the  form  B. 
affidavit  is  void.  It  might  well  be  made  by  a  pei^son  who 
not  worth  a  dollar,  for  the  deponent  was  not  bound  at  a! 
the  time  the  affidavit  was  made.  [King,  J.  Might  it  not  be  t 
the  statute  contemplates  the  acts  as  concurrent  ?]  The  affid 
must  shew  beyond  question  that  the  person  is  worth  doi 
the  amount  sworn  to. 

Geo.  F.  Gregory t  in  support  of  the  rule. 

From  the  wording  of  section  70,  it  is  clear  the  appeal  g 
there  is  only  from  the  decision  of  a  Judge  on  the  trial  <^ 
petition,  and  not  from  an  interlocutory  order  of  this  kind. 
matter  was  disposed  of  under  the  42nd  section  of  the  Aci 

The  words  ''the  judgment''  in  the  section  mean  tiie  jadgn 
in  the  case  on  the  trial,  i,  e.  the  final  judgment  and  not  ai 
terlocutory  judgment  of  this  kind.  The  70th  section  < 
gives  an  appeal  to  the  respondent.  It  speaks  of  the  evid 
being  laid  before  the  Chief  Justice.    There  would  be  do 
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deuce  in  an  application  of  this  kind.    The  whole  purview  of        i^^- 
the    section  shews  that  it  is  only  an  appeal  from  the  decision       Lynds 
on    tie  trial.     In  any  case  it  would  only  be  cumulative  with      tuknkb. 
thd     Common  Law  right  of  the  Court  to  control  the  proceed- 
ing^  before  it. 

A^s  to  the  question  of  time — a  month  elapsed  between  the 
filir&g  of  the  petition  and  service  of  summoas.  See  21  and  22 
English  Rules  in  L.  R  4  C.  P.,  777. 

If  they  are  not  bound  to  five  days,  then  these  petitions  are 
at  issue  as  soon  as  filed,  and  thirty  days  is  not  a  reasonable 
tioc^e.     The  order  should  be  rescinded  and  the  petitioner  s  costs 

ofdorcd. 

Cur.  adv,  vult 

-A.LLEN,  C.  J.  There  are  two  questions  in  this  case.  First, 
wHc^ther  it  was  neceasary  that  the  affidavit  of  the  sufficiency 
of  t;lie  sureties  should  be  filed  with  the  petition,  or  whether  the 
Act;  in  this  respect  is  only  directory ;  second,  whether  the  affi- 
da^vit  is  sufficient. 

I  have  no  doubt  on  the  first  point.     The  4th  section  of  the 
Aet;  declares  that  "The  following  requirements  shall  be  observed 
with  respect  to  the  presentation  of  an  election  petition  under 
tl^is  chapter."     It  then  points  out  how  the  petition  shall  be 
iu^iied,  when  it  shall  be  presented,  and  what  statement  it  shall 
contain.     Sub-sec.  5  declares  that  at  the  time  of  the  presenta- 
tion of  the  petition,  security  shall  be  given  for  the  payment 
of    all  costs  and  expenses  that  may  become  payable  by  the 
Petitioner  to  the  member  whose  election  is  complained  of,  and 
to  8tny  person  summoned  as  a  witness  on  behalf  of  the  peti- 
tioner.   Sub-sec.  G  directs  that  the  security  shall  be  given  by 
i^<^<^gnizance,  to  be  entered  into  by  the  petitioner  and  two  sure- 
^^a,  and  that  the  sureties  before  entering  into  the  recognizances, 
shall  justify  by  affidavit  "that  they  are  severally  worth  double 
*'"^  sums  for  which  they  are  respectively  bound  by  such  recog- 
J^i^ance,  after  payment  of  all  their  just  debts;"  which  affidavit 
*"all  be  left  at  the  office  of  the  Clerk  of  the  Pleas,  at  the  time 
of  filing  the  recognizances.     The  5th  section  then  declares,  that 
**^ii  presentation  of  the  petition,  and  filing  of  the  recognizance 
•'id  affidavit  of  sufficiency/'  the  Clerk  of  the  Pleas  shall  send 
^  copy  of  the  petition,  indorsed  with  the  names  and  residences 
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^^^        of  the  sureties,  to  the  sheriff  of  the  county  to  which  the  pel 

Lyxus       relates,  in  order  to  its  publication. 

TuKNER.  I  think  it  is  impossible  to  read  these  several  sections 
say  that  they  are  only  director}'.  The  language  is  pa 
that  certain  things  shall  be  done  on  the  presentation  oi 
petition.  If  they  are  omitted,  the  petition  is  incomplete 
the  Clerk  of  the  Pleas  would  have  no  right  to  send  a  co 
it  to  the  sheriff.  An  affidavit  of  the  sureties  which  is  defc 
in  substance  leaves  the  petition  in  the  same  condition  as  i 
affidavit  was  omitted  altogether.  Tlien  is  the  affidavit  ii 
case  sul;s(tantially  defective  ?  On  this  point  I  have  had 
still  have,  a  good  deal  of  doubt.  It  is  difficult  to  say  tha 
affidavit  can  mean  anything  else  than  that  the  surety  is  ^ 
double  the  sum  of  ?500,  after  payment  of  his  debts.  1 
affidavit  had  omitted  the  words  "for  which  I  am  bound  by 
recognizance,"  I  should  have  thought  there  was  a  sufB 
statement  that  the  deponent  was  worth  double  the  sum  of  1 
after  payment  of  his  debts;  as  the  words  "said  sum" 
refer  to  the  sum  pf  ?500  stated  in  the  preceding  paragrap 
the  affidavit ;  and  I  have  some  doubt  whether  the  words 
which  I  am  bound,"  &c.,  qualify  the  preceding  words,  thi 
is  worth  double  the  said  sum.  I  incline  to  think  that  i; 
allegation  was  false,  and  he  was  not  worth  double  the  sa 
$500,  the  statement  that  he  was  bound  for  that  sum  by  a  r 
nizance  would  not  excuse  him  from  the  penalties  on  an  ii 
ment  for  perjury,  because  he  had  not  at  that  time  entered 
any  such  recognizance. 

I  think,  however,  that  the  affidavit  ought  to  be  free  from 
reasonable  doubt  as  to  the  sufficiency  of  the  sureties,  and 
is  not  so,  the  petitioner  must  take  the  consequence  al 
omission.  This  affidavit  is  certainly  open  to  the  objection 
it  is  ambiguous ;  and  on  that  ground  I  think  Mr.  Justice ' 
more*s  order  was  right. 

It  was  contended  that  the  affidavit  had  followed  the  n 
of  the  Act ;  and  no  doubt  it  has  used  the  words  contains 
sub-sec.  C,  which  are  somewhat  inconsistent  with  the  pre^ 
words,  that  the  sureties  before  entering  into  the  recognu 
shall  make  the  affidavit  of  justification.  The  Act  giYC 
form  of  affidavit,  and  I  think  no  person  need  have  been  n 
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ly  the  latter  words  of  the  section,  when  he  knew  at  the  time 
lie  swore  to  the  affidavit,  that  he  had  not  then  entered  into  any 
reeognizance,  and  was  not  bound  for  any  sum. 

Weldon,  J.,  thought  the  motion  should  be  dismissed,  but 
without  costs. 

Palmer  and  King,  JJ.,  concurred  in  the  opinion  of  the 
learned  Chief  Justice. 

Wetmore,  J.,  delivered  a  judgment,  substantially  the  same 
•8  that  given  by  him  at  Chambers,  and  already  set  out. 

Motion  dismissed  ^vith  costs. 


1882. 


Lynds 

V, 

Turner. 


1882. 


©WARDS  V.  THE  MAYOR,  ALDERMEN  and  COMMONALTY 

OF  THE  CITY  OF  ST.  JOHN,  and  JAMES  PRINCE.  Nwtmber. 

IiMtitatU — Of  City  of  Saint  John — What  conatitiUea  for  purposes  of 
taxation — Wife^a  separate  property — How  far  husband  liable  f<yr 
taxes  on — Notice  and  demand — Necessary  before  execution  issues 
-^Assessment  partly  legal  and  partly  illegal — WhetJier  execiUion 
issued  for  whole  void. 

^  VII  a  rendent  of  the  City  of  Saint  John  up  to  Jane,  1877,  when  he  went 
viUt  hii  family  to  Nova  Scotia.  In  1878,  ho  returned  to  this  Province  with 
Ui  wife  and  family,  and  after  leaving  them  in  the  Town  of  Portland  went  to 
Soikon  in  search  of  employment ;  he  remained  in  Boston  until  the  spring  of 
IttO^  havinfl  been  employed  in  business  and  paid  taxes  there.  Whilst  A. 
viiibient»ni8  wife's  father  assigned  to  her  a  lot  of  leasehold  property  in  the 

a  of  Saint  John.    In  the  fall  of  1878,  she  and  family  moved  into  the  city, 
nnded  on  her  property  until  the  spring  of  1880,  when  A.  returned  from 
Boikoii  and  lived  with  nis  wife. 

^  VII  afterwards  arrested  for  the  taxes  for  1879,  assessed  against  him  in  re- 
ipKt  ci  his  wife*s  property,  and  for  an  income  tax  against  himself,  both 
bnig  indiided  in  one  assessment. 

^•Kby  Allen,  C.  J.,  and  Wetmore,  Palmer  and  Kino,  JJ.,  (Weldon,  J., 
^iMting),  that  A.  was  constructively  an  inhabitant  of  the  city  of  Saint 
^olui  in  1879,  and  was  liable  to  be  assessed  as  such. 

^*,dso,  by  ALLEk,  C.  J.,  and  Wetmore,  Palmer  and  Kino,  JJ.,  (Weldon, 
^1  (liaentmg),  that  a  husband  when  in  tt  ~ 


^,,  the  actual  or  constructive  occupation 

jfival  property  (which  by  the  Saint  John  Assessment  Act  of  1859  includes 
'^Mihold  property)  of  his  wife,  is  liable  by  common  law  to  be  assessed  in  his 
'^*>ie  in  respect  of  such  property,  and  his  liability  to  be  so  assessed  is  not 
iCeeted  by  the  17th  section  of  the  Act,  wliich  enacts  that  '*The  estate  of 
f     ^<fWMiiil  persons  under  control  of  their  executors,  administrators,  or  trustees, 

I^ieparate  property  of  married  women,  and  the  property  of  minors,  or  other 
Property  unoer  the  control  of  agents  or  trustees,  may  be  rated  in  the  name  of 
^principal  party  or  parties  ostensibly  exercising  control  over  them,  but 
^^A  neb  description  as  will  keep  the  rating  separate  and  distinct  from  any 
^iimsut  on  such  parties  in  respect  of  property  neld  in  their  own  right." 
V^*!^  Whether,  when  an  assessment  is  legal  in  respect  to  real  estate,  but 
"Wfil  in  respect  to  income,  the  including  both  amounts  in  one  undivided 
!  ^  would  render  an  execution  for  the  taxes  void. 
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^^^  This  was  an  action  for  false  imprisonment,  tried  before  Mr. 

Edwards     Justice  Weldon  at  the  Saint  John  Circuit  Court,  in  May,  1881. 
The  Mayor,  ^^^  pleas  were  the  general  issue,  and  an  arrest  by  defendant, 
&c.,  OF  St.    Prince,  a  marshal  of  Saint  John,  under  warrant  of  assessment 
for  taxes  of  1879.     It  appeared  by  the  evidence  that  the  plain- 
tiff was  assessed  $22.71  in  that  year,  on  $1,200  of  real  estate, 
and  on  S200  of  income,  and  the  warrant  was  in  the  usual  form. 
The  plaintiff  was  a  married  man,  and  the  property  he  was 
assessed  on  belonged  to  his  wife.     In  April,  1877,  he,  with  his 
wife,  went  to  Nova  Scotia  and  lived  there  until  March,  1878, 
when  they  returned  to  Saint  John.     He,  in  about  a  week  after- 
wards, went  to  Boston,  leaving  his  wife  and  family  in  Portland, 
where  they  remained,  stopping  part  of  the  time  there,  and  part 
in  Fredericton ;  and  when  he  left,  his  wife  was  staying  with  a 
friend  in  Portland,  a  few  rods  outside  the  city.     He  appeared 
to  have  been  employed  in  Boston  until  March,  1880,  when  he 
returned  to  Saint  John  to  live  with  his  family,  and  so  continued 
until  the  time  of  the  trial.     His  purpose  in  coming  was,  as  he 
said,  to  remove  his  family  to   Boston.     While   plaintiff  was 
absent  in  Boston  his  wife's  father  assigned  to  him  a  lot  of  lease- 
hold property  in  the  city  of  Saint  John,  and  which  was  the 
land  on  which  plaintiff  was  assessed  in  1879,  as  above  men- 
tioned.    A  house  was  built  on  the  property  and  plaintiff's 
wife  and  family  moved  into  it  in  the  fall  of    1878.    They 
lived  in  it  until  he  returned,  and  after  that  they  all  lived 
there.     Whether  he  visited  his  family  at  Saint  John  in  1879, 
does  not  appear.     He  was  employed  in  Boston  aJl  that  year. 
He  was  arrested  and  taken  to  jail  on  the  14th  July,  1880,  and 
remained  until  the  16th  July,  when  he  paid  S23.21,  under  pro- 
test, and  was  released. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  $150. 

February  10th,  1882.  Twck,  Q,  C,  moved  to  have  a  nonsuit 
entered,  pursuant  to  leave  reserved,  or  failing  that,  for  a  new 
trial. 

The  plaintiff**s  wife  and  family  were  living  in  the  City  of 
Saint  John  at  the  time  the  assessment  was  made.  His  wife 
possessed  real  estate  there,  and  the  separate  property  of  tb» 
wife  can  be  assessed  against  the  husband  under  sec  17  of  tto 
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John  Assessment  Act  of  1859  "  22  Vic.  cap.  37  and  24        l^> 
K  29,  in  amendment  thereof.  Edwabm 

kl  not,  before  the  commencement  of  this  action,  as  he  is  thb  Mayor, 
I  to  do  by  the  Assessment  Act,  appeal  by  petition  to  *c.,  of  St. 
issors  of  the  City  of  Saint  John :  Consol.  Statutes,  a 
.  109  and  110.  Neither  did  he  apply  to  this  Court  for 
•art  to  bring  up  the  assessment  for  the  purpose  of  hav- 
lashed ;  but  he  allowed  it  to  stand.  The  assessment 
elusive,  and  no  suit  for  false  imprisonment  would  lie 
i  had  been  quashed  by  a  judgment  of  this  Court.  The 
rlain  of  Saint  John  did  what  he  was  required  to  do  by 
1  even  if  he  acted  without  authority  in  issuing  the  exe- 
pon  which  the  plaintiff  was  arrested,  the  Mayor,  Alder- 
1  Commonalty  of  the  city  are  not  liable  for  his  wrongful 
zSorley  v.  Tfve  Mayor y  cfrc,  of  St,  John,^ 
the  defendant,  James  Prince,  the  fact  that  the  warrant 
liar  on  the  face  of  it  was  a  sufficient  justification  for 
Euid  he  is  therefore  not  liable  in  an  action  for  false 
iment. 

m,  Q.  C,  contra. 

bdmitted  that  so  far  as  income  is  concerned,  the  plain- 
d  not  be  taxed.  He  was  an  inhabitant  of  Boston  at 
i  of  the  assessment,  and  was  liable  to  be  taxed  there, 
i  of  his  wife  owning  property  in  Saint  John  does  not 
im  a  resident.  Besides,  his  wife  was  in  the  Town  of 
I,  when  he  went  to  Boston;  she  afterwards  moved  into 
.  It  cannot  be  that  a  man  becomes  a  resident  of  a 
mply  because  his  wife  moves  there  in  his  absence, 
he  were  a  resident,  his  income  earned  outside  of  the 
e  was  not  subject  to  taxation  in  Saint  John.  And  if 
ssment  on  the  real  estate  was  legal,  the  including  the 
icome  tax  would  render  the  warrant  void. 
)  the  assessment  on  the  real  estate  of  the  wife,  it  must 
separate :  Sec.  17,  22  Vic.  cap.  37. 
I  been  contended  that  the  only  course  open  to  the  plain- 
to  appeal.  The  appeal  is  a  question  entirely  as  to 
;  it  does  not  apply  if  a  party  has  no  income,  nor  real 
nal  estate  liable  to  taxation.    There  is  a  great  differ- 

18  p.  &  B.  686. 
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^2.  ence  between  having  property  and  being  taxed  too  much,  and 


Edwards     having  no  property  or  income  subject  to  assessmeut    The 
TuE  Mayor    assessors  have  no  jurisdiction,  unless  the  party  owns  realot 
&c.,  OF  St.    personal  property  or  receives  an  income.     Simply  being  an  in- 
habitant does  not  give  them  jurisdiction. 

It  did  not  appear  that  any  notice  had  been  given,  or  denund 
made,  as  required  by  the  Act,  and  it  was  not  stated  that  he  wis 
assessed  in  his  representative  character,  therefoi'c  an  executioo 
could  not  legally  issue. 

As  to  the  defendant,  Prince,  he  was  infomied  that  the  execu- 
tion was  void. 

He  cited  Weaver  v.  Price ;^  Govei^wrs  of  Bristol  Poor^> 
Wait;"  Fenton  wBofjle;'*  Charhton  \,  Alvxuj ;*"  London i 
X.  W,  Ry.  Co,  V.  Buchnaster  ;^  ^^^fl'iiict_^v.  Assessors  of  Fvd- 
ericton;^  Ilatheivay  v.  Cmnming,^ 

Tacky  Q.  C.y  in  reply. 

Cur,  iulv.  vult 

The  following  judgments  were  now  delivered: — 

Weldon,  J.  This  case  was  tried  before  me  at  the  Saint 
John  Circuit  in  May,  1881.  It  was  an  action  of  trespass  for 
imprisonment  in  the  connnon  jail  on  a  warmnt,  issued  by  the 
Receiver  or  Chamberlain  of  the  city,  for  taxes  for  the  year  1879. 
He  was  confined  until  he  paid  $23.21,  whicli  was  paid  under  pro- 
test, when  he  was  released.  The  pleas  were  not  guilty,  and 
notice  of  justification,  the  execution  being  issued  under  the 
Assessment  Act,  22  Vic.  cap.  37,  and  any  act  or  acts  in  amend- 
ment thereof,  and  placed  in  the  hands  of  Prince  by  W.  Sandali 
receiver  of  taxes  for  the  city  of  Saint  John. 

The  evidence  shewed  that  the  plaintiff  went  to  Nova  Scotii 
in  1877,  and  remained  a  short  time ;  that  he  returned  to  New 
Brunswick  in  1878,  and  after  leaving  his  wife  and  family  in 
the  Town  of  Portland,  went  to  Boston,  and  i*emained  there 
until  March,  1880.  In  July,  1880,  the  defendant  Prince  caDed 
upon  him  and  informed  him  he  had  an  execution  against 
him.  Upon  being  asked  for  what,  he  said  his  city  taxes.  The 
plaintiff  told  him  ho  had  not  resided  in  the  Province  for  four 

13  B.  &  A.  400.  aL.  R  10  Q.  a  70. 
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•s;  that  he  had  no  property  nor  income  in  the  city  of        ^Q^^* 
it  John.      The  plaintiff  then  went  to  Mr.  Sandall,  who     Edwards 
ed  the  execution.    He  turned  up  the  books  and  found  the  t^b  mayor, 
e  as  joiner.     The  plaintiff  told  the  chamberlain  he  had  no    *^'-»  ^'  St. 
)erty  in  the  city,  nor  had  he  l^een  a  resident  within  the 
rince  for  four  years,  and  was  not  in  the  city  until   the 
th  of  March,  1880 ;  that  he  had  during  those  four  years 
I  a  business  tax  in  Boston.     By  the  said  books  he  was 
ssed  upon  income  S200,  and  real  estate  SI  200,  and  was 
ssed  §22.71.     The  plaintiff  then  went  to  the  assessors ; 
them ;  they  referred  him  to  the  appeal  committee  of  the 
imon  Council ;  they  declined  to  do  anything,  and  told  the 
ndant  Prince  to  proceed  against  the  plaintiff,  and  collect 
taxes.     The  plaintiff  was  allowed  by  the  constable  to 
i  until  next  morning,  and  he  went  before  the  Common 
ncil ;  he  was  several  days  trying  to  get  a  hearing  and  have 
claim  dismissed,  but  without  success.     He  was  finally 
sted  and  taken  to  jail  on  the  14th  of  July,  18o0,  and 
uned  until  the  IGth  of  July,  when  he  paid  S23.21  under 
est  and  was  released  from  jail. 

he  evidence  of  the  plaintiff  that  he  had  not  received  any 
ce,  that  the  first  he  heard  of  the  taxes,  was  when  the  con- 
ic called,  and  allowed  him  to  see  the  assessor  and  committee 
le  Common  Council,  and  his  absence  from  the  Province  for 
years  1877,  '8,  '9,  and  his  return  in  March,  1880,  was  uncon- 
icted.  He  had  neither  property,  real  or  personal,  within  the 
.  His  wife  he  left  in  Portland  with  her  friends  in  1877,  and 
nderstood  she  had  removed  to  her  sister's  in  the  fall  of  1879. 
property  left  to  her  by  her  father  was  a  lease  from  Hazen 
te.  The  plaintiff  was  allowed  by  the  constable  from  the 
I  of  June  to  the  14th  of  July  trying  to  get  the  Common 
Qcil  to  cancel  the  claim  as  he  was  not  a  resident ;  they 
»ed ;  he  was  committed  to  jail  and  remained  there  until  ho 
.  At  the  close  of  the  plaintiff's  case,  a  nonsuit  was  moved 
on  behalf  of  the  defendants — that  they  were  not  liable, 
^used  to  grant  a  nonsuit.  The  defendants  called  no  evi- 
le,  and  I  gave  leave,  with  the  consent  of  the  plaintiff,  to 
r  a  nonsuit,  as  it  was  a  question  of  law,  and  I  told  the 
the  plaintiff  could  not  be  assessed  for  income ;  and  as  to 
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_  J^^ property,  if  he  had  any,  he  could  be  assse&ed  as  a  bob* 

Edwards     resident,  but  the  decision  of  the  Court  in  the  McSorley  OMi 
TiiEli^TOR,  ^^^  Mr.  Justice  Palmer's  observations,  I  should  reserve  iin 
&c.^  OF  St.     question  for  the  Court.     There  was  no  conflict  of  evidence, til 
I  told  the  jury  they  should  give  such  damages  as  they  thoogbl 
reasonable  and  proper  for  the  arrest,  his  trying  to  get  a  bar 
ing,  and  money  ^mid.     The  jury  gave  a  verdict  for  S150. 

The  case  of  McSorley  against  the  corporation  was  cited;  tbi 
the  plaintiff  had  not  appealed  as  required  by  the  Acts  of  WH 
and  1801,  and  the  action  did  not  lie  ;  and  that  his  wife  beiij 
in  Saint  John  made  him  an  inhabitant,  it  was  contended,  eft 
titled  the  defendants  to  a  nonsuit.  I  am  unable  to  ahiveti 
this  conclusion.  The  plaintiff,  when  he  went  to  Boston  it 
1877,  left  his  wife  in  Portland,  and  that  she  came  to  the  dtjd 
Saint  John  in  the  fall  of  1879,  did  not,  in  my  opinion,  makethi 
plaintiff  an  inhabitant  of  the  city  liable  to  being  assessed  ii 
1879.  The  word  "inhabitant"  is  qualified  in  the  Act  by  to 
section  which  imposes  taxes  upon  residents  and  uon-residento 
that  the  assessors  are  to  distinguish  them  in  separate  coiumw 
the  real  and  personal  estate  of  residents  and  non-residents,  umI 
income  ;  and  there  can  be  no  income  of  a  non-resident 

The  meaning  to  be  attached  to  the  word  "inhabitant:"  Jodgi 
(Joleridge,  in  Rex  v.  Ma^hiter,^  says,  "Any  lawyer  when  askec 
the  interpretation  of  inhabitant  w^ould  say,  'I  must  see  wlieri 
it  was  used,  for,  by  itself,  it  has  no  definite  meaning.'  If  ih 
significance  varies  we  must  resort  to  the  context  for  explaai 
tion."  I  therefore  cannot  arrive  at  the  conclusion  which  n] 
brother  Palmer  arrives  at  in  this  case,  nor  can  the  term  ''inhftfc 
itant*'  be  that  when  he  leaves  his  wife  in  Portland  and  sb 
moves  to  another  place,  she  changes  his  residence;  nor  if  sheb 
property  in  her  own  right,  can  he  be  taxed  for  it,  but  onlyi 
he  holds  it.  The  income  tax  was  so  clearly  illegal  that  itrei! 
ders  the  warrant  not  justifiable.  The  warrant  can  only  lan 
for  legal  taxes. 

The  case  of  Ilatheivay  v.  Cwmming'  must,  I  think,  gown 
this  case,  and  shows  an  action  may  be  maintained  withoo 
an  appeal  against  the  assessment;  and  being  a  non-reaiden 
when  the  assessment  was  made  he  was  not  in  a  poBitioi 
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to  appeal.  The  plaintiff  was  not  residing  in  the  city  of  Saint  ^^^ 
John  nor  in  the  Province  when  the  assessment  was  made,  and  Edwards 
therefore  not  liable  to  be  assessed ;  nor  was  his  wife  resident  rj^^  Mayor, 
in  the  city  until  the  fall  of  the  year  preceding  the  year  the  *c.,  of  St. 
plaintiff  was  imprisoned.  The  plaintiff  was  not  liable  to  pay 
income  tax,  nor  on  property,  for  he  had  none.  If  he  had  prop- 
erty he  would  only  be  liable  to  be  assessed  as  a  non-resident. 
Notice  of  any  kind  had  not  been  served,  neither  on  his  own 
aeeoant,nor  under  the  17th  section  of  the  Act  1850,  on  account 
of  any  right  to  property  which  had  come  to  his  wife ;  nor  did 
it  appear  that  any  proof  of  the  notice  of  such  assessment  or 
demand  of  the  same  had  been  made  as  required  by  24  Vic  cap. 
S9,  sec.  1,  by  the  collector  of  taxes,  to  warrant  the  issue  of  such 
t  warrant  to  take  the  body  of  the  plaintiff ;  nor  notice  of  any 
kind.  The  first  intimation  he  appeai^s  to  have  had  was  in 
Jnly,  1880,  when  the  constable  called  upon  him  with  the 
execution.  The  constable  allowed  him  time  to  explain  to  the 
iaBessors  and  the  committee  of  the  Common  Council,  but  with- 
out any  succcas  being  obtained.  The  constable  was  directed 
to  do  his  duty.  He  was  therefore  locked  up  in  jail  until  ho 
paid  the  money.  And  as  to.  the  damagas  being  excessive, — the 
joiy  may  have  considered  the  application  made  by  the  plaintiff 
to  the  aasessors  and  committee  of  the  Common  Council,  and 
tbeir  refusal  to  afford  him  any  relief.  The  assessment  being 
unwarranted  against  a  non-resident  for  income  tax,  and  the 
pltmtiff  alleged  he  had  no  property, — the  assessors,  chamber- 
Iftin,  and  con^mittee  of  the  Common  Council  are  all  liable  upon 
these  actions  in  regard  to  the  imprisonment  of  the  plaintiff. 
The  proceedings  were  not  warranted  by  the  Acts  relating  to 
MResement  against  the  plaintiff.  I  am  of  opinion  the  verdict 
rf  the  jury  should  not  be  disturbed,  and  the  rule  be  refused. 

Palmer,  J.  This  was  an  action  for  false  imprisonment,  tried 
Wore  Mr.  Justice  Weldon  at  the  Saint  John  Circuit  Court  in 
«y,  1881.  The  pleas  were  the  general  issue,  and  an  arrest  by 
wendant,  Prince,  a  Marshal  of  Saint  John,  under  a  warrant 
^  aasessment  for  taxes  of  1879. 

By  the  evidence  it  appeared  that  the  plaintiff  was  assessed 
in  that  year  on  $1,200  of  real  estate  and  on  $200  of  income, 


304  3IICHAEL3HAS  TERM,  XLVI.  VICTOBIA. 

^^2.  and  the  warrant  was  in  the  usual  form.  That  he  was  a  married 
Edwaru^k  man,  had  his  domicile  and  lived  in  Saint  John ;  but  in  A{sil, 
The  Mayor,  1^77,  he  and  his  wife  went  to  Nova  Scotia  and  lived  with  Wi 
&o.,  OF  St.  brother-in-law  there  until  March,  1878,  when  he  and  his  wife 
returned  to  Saint  John.  He,  in  about  a  week  afterwards,  urenk 
to  Boston,  leaving  his  wife  and  family  in  Saint  John,  when 
they  remained,  stopping  pai-t  of  the  time  thei'e  and  part  in 
Fredericton ;  and  when  he  left,  his  wife  was  staying  with  i 
friend  in  Portland,  a  few  rods  outside  the  city.  He  appeared 
to  have  l)een  employed  in  Boston  until  March,  1880,  when 
he  returned  to  Saint  John  to  live  with  his  family,  and  so  con- 
tinued until  the  time  of  the  trial.  His  purpose  in  coming  wis, 
as  he  said,  to  remove  his  family  to  Boston.  His  house  w« 
finished  in  187S.  After  it  was  finished,  his  wife  and  family 
lived  in  it  until  he  returned,  and  after  that  they  all  lived  tbera 
He  says  in  his  evidence :  *•  I  cannot  say  when  my  wife  moTcd 
to  Dorchester  street  (i.  c,  the  house  in  question  in  Saint  John). 
I  think  it  was  probably  in  the  fall.'*  lYi  my  opinion  this  most 
have  been  in  the  fall  of  1878 ;  and  if  that  is  so,  in  1879  vhea 
this  assessment  was  made,  the  plaintiff  was  domiciled  in  Siini 
John,  his  wife  and  family  living  in  that  city  and  binflelf 
absent  in  Boston,  employed  for  no  stated  time,  and  no  evidence 
that  he  then  ever  intended  to  change  his  domicile.  Whether 
he  visited  his  family  at  Saint  John  in  1879  does  not  appeir. 
He  was  employed  in  Boston  all  that  year. 

The  warrant,  which  was  regulaf  on  its  face,  was  a  suffictent 
justification  for  the  defendant  Prince,  the  marshal.. 

Then  as  to  the  corporation :  supposing  them  liable  for  the 
acts  of  the  receiver  of  taxes,  it  is  clear  that  the  plaintiflf  wis 
the  owner  of  the  real  estate  on  which  he  was  assessed,  in  the 
right  of  his  wife,  and  he  was  rightly  assessed  upon  that.  And 
the  assessors  had  jurisdiction  to  assess  so  far,  if  it  is  conceded  | 
they  could  not  assess  upon  income,  and  if  the  proper  demand  \ 
or  notice  w^as  given,  they  had  a  right  to  imprison  him  for  tint  j 
until  he  paid  or  offered  to  pay  it.     He  did  neither.  ^ 

Whether  the  warrant,  issued  for  too  much,  would  have  been 
void  or  not,  it  is  not  necessary  to  decide.  But  I  am  inclined 
to  think  that  it  would  not.  If  plaintiff  was  arrested  for  too 
much  and  he  suffered  thereby,  his  remedy  would  be  by  action 
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.  the  case  and  not  for  false  imprisonment.     He  should  have  ^882. 

odered  what  was  really  due.  Edwards 

But  be  this  as  it  may ;  the  plaintiff  was  in  my  opinion  at  ^hb  Mayor 

e  time  of  the  assessment  an  inhabitant  of  the  city  of  Saint  *^'»  ^^ St. 

JOHV 

din,  and  consequently  the  assessors  had  jurisdiction  to  de- 
nnine  whether  or  not  he  had  any  income  liable  to  be  assessed 
»r,  and  their  finding  is  conclusive  while  it  stands.  If  wrong, 
le  plaintiff's  remedy  was  to  appeal  or  ceHiovari  to  have  his 
aessment  quashed  or  corrected. 

I  agree  that  if  the  plaintiff  was  neither  an  inhabitant  nor 
ad  property  liable  to  be  assessed  in  the  city,  his  assessment 
lust  have  been  void,  and  would  not  authorize  the  arrest. 
"Inhabitant,"  as  is  said  in  all  the  cases,  is  a  word  having  no 
led  meaning.  Used  in  the  statute  of  bridges,  it  was  decided 
)  mean  all  persons  owning  land  in  the  place  designated ;  and 
\  Rex  V.  Davie, ^  "persons  paying  church  and  poor  rates." 
Jidso  uncertain  is  its  meaning  that  Coleridge,  J.,  in  one  case, 
lys  that  any  lawyer  who  is  asked  the  interpretation  of  the 
ord  "  inhabitant,"  would  say :  "  I  must  see  where  it  is  used 
IT  of  itself  it  has  no  definite  meaning." 
The  word  "resident"  is  more  easily  undei'stood,  although  that 
IB  different  meanings  according  to  the  context.  Its  meaning 
thus  defined  by  Erie,  U.  J.,  in  Pcnvell  v.  Guest  :^  "  In  order 
'  constitute  residence,  a  party  must  at  the  least  possess  a 
oeping  apartment;  but  an  uninterrupted  abiding  at  such 
veiling  is  not  requisite.  Absence,  no  matter  how  long,  if 
iere  be  the  liberty  of  returning  at  any  time,  and  no  abandon- 
«nt  of  the  intention  to  return  whenever  it  may  suit  the 
ttty's  pleasure  or  convenience  so  to  do,  will  not  prevent  a  con- 
wctive  legal  residence."  And  Keating,  J.,  .in  Taylor  v.  Over- 
^of  St.  Mary  Abbott^  says  :  "I  am  clear  that  a  residence, 
We  his  wife  and  family  resided  and  to  which  he  could  return 
kany  time,  and  to  which  he  did  in  fact  return  from  time  to 
«^  is  sufficient."  And  I  agree  with  what  is  said  by  Black- 
en, J.,  in  2 lie  Queen  v.  Abingdon :^  "When  a  person  is 
hydcally  absent  from  his  place  of  residence  for  a  time,  if  he 
•B  4n  animus  revertendiy  his  residence  continues ;  and  the 
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^^^-' question  in  such  case  is  whether  he  continues  to  be  resident  or 

Edwards  has  ceased  to  be  resident  by  taking  up  his  permanent  resideneo 
The  Mayor,  elsewhere."  And  I  say  in  this  case,  as  ho  said  in  that,  there  is 
&c.,  OF  St.  ample  evidence  from  which  the  assessors  might  find  that  the 
plaintiff  had  not  ceased  to  reside  in  Saint  John.  His  wife  and 
family  and  house  were  there  during  all  the  year  1879  to  the 
time  he  returned  next  year,  and  he  continued  to  reside  there  tiD 
the  trial ;  and  there  is  an  entire  absence  of  any  evidence  to 
show  how  long  he  contemplated  at  any  time  to  stop  in  BosioD. 
Under  these  circumstances,  in  the  absence  of  authority,  would 
not  a  person  so  situated,  in  the  common  language  of  the 
country,  be  called  an  inhabitant  of  St.  John  ? 

In  all  those  cases  the  fact  of  domicile  and  the  home  of  wife 
and  children  are  the  governing  facts.  This  makes  the 
ment  good  ;  still  the  authority  for  the  I'eceiver  of  taxes  to  ii 
the  warrant  is  24  Vic,  cap.  29,  sec.  1,  which  only  authorizes  it, 
if  not  paid  within  ten  days  after  notice  of  demand  thereol 
This,  I  think,  means  the  demand  or  notice  mentioned  in  the 
55th  cap.  Ilev.  Stat.  sees.  24  and  25 ;  and  in  mj  opinion  befoie 
the  warrant  could  be  properly  issued  in  pursuance  of  these 
sections,  such  notice  must  have  been  given  ten  days  befora 
Such  demand  may  be  made  personally ;  or,  when  a  peraooil 


demand  cannot  be  made,  by  leaving  at  his  dwelling  bouse  a 
WTitten  or  printed  notice  containing  a  proper  statement  to  the 
person  assessed  of  the  several  amounts  for  which  he  is  assessedi 
This  was  not  proved  to  have  been  done  in  this  case,  and 
whether  it  can  be  proved  or  not  I  do  not  know.  If  not  provedL 
whether  the  corporation  would  be  liable  for  this  act  of  ths 
receiver,  or  how  far  they  may  have  interfered,  is  not  cleir- 
The  attention  of  .counsel  does  not  appear  to  have  been  suffi- 
ciently directed  to  these  questions  on  the  trial. 

I  therefore  think  there  should  be  a  new  trial,  and  the  ooiti 
of  both  parties  on  this  application  and  the  costs  of  the  triilto 
be  costs  in  the  cause. 

Kino,  J.  I  agree,  except  with  the  observations  as  to  nW 
the  effect  might  have  been  if  the  plaintiff  was  not  a  resident  vj 
Saint  John  at  the  time  he  was  assessed.  If  he  was  not^I**] 
inclined  to  think  the  warrant  would  be  void,  and  the  Mxat, 
illegal. 
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Allen,  C.  J.     A  majority  of  the  Court  think  there  should        ^^^' 
e  a  new  trial  in  this  case,  as  it  does  not  very  distinctly  appear     Edwabds 
rhat  objections  were  taken  at  the  trial,  or  upon  what  the  Thb  Mayor, 
lotion  for  a  nonsuit  was  to  depend.  *<^v  ^^  St, 

John 

In  sending  the  case  to  another  trial,  I  think  it  right  to  state 
17  opinion  on  some  of  the  questions  that  have  been  discussed, 
nd  upon  which  the  decision  of  the  case  may  ultimately  de- 
«nd. 

The  principal  question  is  whether  the  plaintiff  was  a  resident 
r  inhabitant  of  St.  John  in  1879,  when  the  assessment  com- 
plained of  was  made.  That  he  was  not  an  actual  inhabitant  is 
lear,  because  at  that  time  he  was  residing  in  Boston,  and 
mployed  in  a  mercantile  establishment  there;  but  his  wife 
nd  family  were  residing  in  Saint  John,  in  a  house  owned  by 
lis  wife.  I  have  no  doubt  about  his  liability  to  be  assessed  on 
hat  property,  either  as  a  resident  or  a  non-resident.  His 
lability  does  not  arise  from  the  17th  sec.  of  the  Saint  John 
Sty  Ajssessment  Act  of  1859  (22  Vict.,  cap.  37),  as  appears  to 
lave  been  assumed,  but  from  his  common  law  liability  as  the 
wmer  of  the  property  in  right  of  his  wife. 

That  section  dedared  that  "  The  estate  of  deceased  persons 
rader  control  of  their  executors,  administrators,  or  trustees,  the 
vparate  property  of  married  women,  and  the  property  of 
^irixiors,  or  other  property  under  the  control  of  agents  or  trustees, 
:iMiybe  rated  in  the  name  of  the  principal  party  or  parties 
''tttensibly  exercising  control  over  them,  but  under  such  descrip- 
Itnias  will  keep  the  rating  separate  and  distinct  from  any 

bnnent  on  such  parties  in  respect  of  property  held  in  their 
right." 
I  think  that  section  was  not  intended  to  apply  to  the  property 
tf  married  women  when  in  the  actual  or  constructive  occupation 
N  their  husbands ;  but  to  cases  where  such  property  is  held  by 
;  titistees  under  marriage  settlements  or  wills  in  trust  for  the  use 
>Bd  benefit  of  the  wife. 

.  Hie  last  clause  of  the  section  shows  that  this  must  have  been 
;^  intention,  because  where  the  husband  is  assessed  for  the 
fioperty,  there  would  not  be  any  necessity  for  keeping  his 
"VMing  in  respect  of  it  separate  and  distinct  from  the  rest  of  his 
^SKssment ;  but  there  would  be  a  necessity  for  such  a  distinc- 
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1882.       tion  where  the  trustee  who  had  the  ostensible  control  of  the 

Edwards     property  was  a  stranger  to  the  beneficial  owner  of  it. 

Thk  Mayor        ^^  follows  from  this  view  of  the  section  that  in  my  opinion 

&c.,  OK  St.     an   execution  issued  against  a   person  for  taxes  ou  property 

belonging  to  his  wife  under  the  circumstances  of  this  case  need 

not  specify  that  it  is  under  the  17th  section  as  pointed  out  in 

the  Act,  24th  Vic,  cap.  21).  sec.  1. 

There  is  a  good  deal  of  difficulty  in  many  cases  in  defining 
what  is  a  residence.  In  the  present  case  the  plaintiff,  for 
several  yeai*s  prior  to  1877,  was  a  resident  or  inhabitant  of  SL 
John.  In  that  year  he  left  Saint  John  and  went  to  Boston,  U. 
J^.,  looking  for  employment,  leaving  his  wife  and  family  in 
Saint  John.  It  did  not  appear  that  he  had  no  intention  of 
returning  to  Saint  John,  and  I  am  inclined  to  think  that  under 
the  circumstances  his  residence  continued  there  constructively. 

In  Poivell  v.  GiK^st,^  Erie,  C.  J.  says:  "Absence,  no  matter 
how  long,  if  there  be  the  liberty  of  returning  at  any  time,  and 
no  abandonment  of  the  intention  to  return  whenever  it  may 
suit  the  party's  pleasure  or  convenience  so  to  do,  will  not  pre- 
vent a  constructive  legal  residence." 

And  in  Bey.  v.  Abingdony'  on  the  (juestion  of  the  removal 
of  a  pauper,  Blackburn,  J.,  says :  "When  a  person  is  physically 
aljsent  from  his  place  of  residence  for  a  time,  if  he  has  an  anl- 
mas  revertendiyhh  residence  continues;  and  the  question  in 
such  cases  is,  whether  he  continues  to  be  resident,  or  has  ceased 
to  be  resident,  by  taking  up  his-pennanent  residence  elsewhere."* 

I  think  there  is  more  difficulty  about  the  assessment  for  in- 
come than  there  is  for  the  real  estate.  To  authorize  an  assess- 
ment upon  a  pei-son  for  income,  it  must  be  derived  from  an 
"office,  occupation,  profession,  or  employment  within  the  Prov- 
ince." If  a  pei-son,  not  actually  a  resident,  derives  no  income 
whatever  from  any  office,  ice,  within  the  Province,  it  seems  to 
me  the  assessors  have  no  jurisdiction  to  assess  him  for  income, 
any  more  than  they  would  have  to  assess  him  for  real  estate, 
if  he  had  none.  So  far  as  the  assessment  on  income  is  con- 
cerned, it  is  not  merely  an  excessive  assessment,  but  an  unau- 
thorized one,  and  the  party  assessed  would  not,  I  think,  lie 
bound  to  appeal  against  it,  unless  the  Statute  authorizes  the 
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assessors  not  only  to  reduce  the  amount  of  an  assessment        ^S82. 


where  the  assessors  had  jurisdiction  to  assess,  but  to  strike  off     Edwards 
altogether  an  assessment  in  respect  of  which  they  had  no  juris-  thk  Mayor, 
diction.     If  the  assessment  in  this  case  was  legal  in  respect  to    *c.,  of  St. 
the  real  estate,  but  illegal  in  respect  to  the  income,  an  import- 
ant question  would  arise  whether  the  including  both  amounts 
in  one  undivided,  sum  would  not  render  the  whole  execution 
void. 

I  refer  to  the  following  cases  as  bearing  upon  some  of  these 
points:  Miltvard  v.  Caffin;^  Overseers  of  Bristol  v.  Wait;^ 
Weaver  v.  Price  ;^  Charleton  v.  Alway,^ 

I  do  not  wish  to  be  understood  as  having  decided  all  these 
questions  which  I  have  referred  to,  because  some  of  them  hare 
not  been  argued  at  all,  and  others  very  slightly ;  but  they  will 
probably  all  have  to  be  considered  in  the  event  of  the  case 
being  again  tried. 

Wetmore,  J.  I  agree  with  the  judgment  of  the  learned 
Chief  Justice. 

Neio  tibial  granted, — Costs  to  he  costs  in  tite  cause. 


REGINA  V,  ROSE. 

Canada  Temperanice  Act — Conviction  under — Excessive  penalty  im- 
posed— Conviction  invalid — Court  Jias  no  power  to  amend. 

Under  sees.  117  and  118  of  the  Canada  Temperance  Act,  1878,  the  Court  has  no 

S)wer  to  amend  the  conviction  when  the  penalty  imposed  is  greater  than  the 
ct  aathorizes,  but  such  conviction  is  invalid. 

One  Hugh  McKenna  was  convicted  before  William  T.  Rose, 
commissioner  of  the  Saint  Stephen  Parish  Court,  for  a  second 
ofTence,  under  the  Canada  Temperance  Act,  1878,  and  a  penalty 
of  $150  was  imposed. 

In  Michaelmas  Term  last,  on  motion  of  G.  F,  Ch^egory,  a  rule 
nisi  for  a  certiorate  to  quash  the  conviction  was  granted  on 
the  ground  {inter  alia)  that  the  penalty  imposed  (being  $150) 
was  greater  than  the  Act  authorized  for  a  second  offence. 

October  21, 1882.  LugHn,  in  shewing  cause,  admitted  that 
the  words  "not  le&s  than  one  hundred  dollars,"  did  not  warrant 
the  commissioner  in  imposing  a  greater  amount.     But  he  ap- 


1SS2. 


October, 


tSW.  Bbkino. 


SI  A.  &  E.  864. 


S8  B.  &  Ad.  409. 
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1S82. plied  under  sec.  118  of  the  Act  to  have  the  conviction  amended, 

Rw.iNA      and  the  penalty  reduced  to  8100.    [Allen,  C.  J.     Docs  not 
KosE.       ^'^^^  section  mean,  amend  such  variances  as  are  pointed  out  by 
sec.  117  ?]     It  does  not  clearly  appear  that  such  was  the  inten- 
tion of    Parliament.     The  latter  part  of  the  118th  section 
seems  to  grant  a  greater  jurisdiction  to  the  Court 

Geo,  F,  Gregory,  who  appeared  to  support  the  rule,  was  not 
called  on. 

Allex,  C.  J.  Reading  the  117th  and  118th  sections  of  the 
Act  together — as  I  think  they  must  be — it  is  very  clear  that 
we  cannot  amend  the  conviction  in  the  manner  claimed. 

The  117th  section  points  out  what  variances  or  defects  may 
he  amended  ;  but  expressly  excludes  any  such  power  where  a 
greater  penalty  has  been  imposed  than  is  authorized  by  the 
Act.     Then,  the  118th  section  directs  that  on  any  application 
to  (|uash  such  a  conviction,  the  Court  shall  dispose  of  the 
application  on  the  merits,  "notwithstanding  any  such  variance 
or  defect  as  aforesaid;"  that  is, — such  variances  and  defects  as 
are  mentioned  in  the  ]l7th  section — and  may,  in  any  case, 
amend  the  same,  if  necessary ;  and  that  no  conviction  shall  be 
(juashed  where  it  ai)pcai*s  that  the  merits  have  been  tried,  and 
that  the  conviction  is  sufficient  and  valid  under  that  section,  (V 
otherwise. 

It  clearly  appeal's  that  this  conviction  is  invalid,  in  conse- 
quence of  the  penalty  imposed  being  greater  than  the  Act 
authorizes,  therefore  the  power  to  amend  is  expressly  excluded. 

Weldon,  Wetmore,  Palmer  and  King,  JJ.,  concurred. 

RvXe  absolxik^ 


1882.  CONNELL  v,  McLEOD  et  al. 


October,       Costs — Trespasn  to  land — Actum  in  Supreme  Court — Ojfer  to  suffer 
jiulfjment  by  default  for  ^8 — Wlvether  plaijitijr etitided  tojtdl  cotU, 

In  an  action  for  trc8i)a88  to  land,  brought  in  the  Snpreme  Coart,  defendaut  fiM 
an  ofler  and  consent  to  sufTer  judgment  by  default  for  $8, 

HeUl,  by  Allen,  C.  J.,  and  Wkldon,  Palmer  and  King,  JJ.,  (Wetmobi;  J.i 
dissenting),  that  in  order  to  deprive  plaintiff  of  full  costs,  and  bro^  \am 
within  the  provisions  of  the  Act  45  Vic.  cap.  9,  sec.  7,  the  <mns  wm  on  tk» 
defendant  of  shewing  that  the  action  could  iiave  been  brought  in  the  Coui^ 
Court,  and  that  the  title  to  land  was  not  in  dispute. 

This  was  an  action  of  trespass  to  land,  tlie  declaration  bein^ 
in  the  usual  form.    The  defendants  filed  an  offer  and  ooosenl^ 
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under  the  127th  sec.  of  cap.  37,  Consol.  Statutes,  to  suffer  judg-        ^^^- 
ment  by  default  for  the  sum  of  $S,  which  the  plaintiff  accepted     Connell 
and  signed  his  judgment,  the  clerk  allowing  him  full  costs.     mcLeod. 
The  defendants  thereupon,  on  a  f oi  mer  day  of  this  term,  obtained 
a  rule  nisi  to  set  aside  the  judgment  on  the  ground  that  the 
plaintiff  was  only  entitled  to  County  Court  costs,  under  the  Act 
45  Vic.  cap.  9,  sec.  7. 

October  21.     C,  H.  B.  Fisher,  Q.  (7.,  shewed  cause,  and  relied 
on  Peppers  v.  Johnston.^ 

Lugrin,  contra.    The  judgment  being  within  the  County 

Court  jurisdiction,  prima  facie  the  action  could  have  been 

brought  in  the  County  Court,  and  the  onus  is  on  the  plaintiff 

of  shewing  by  affidavit  if  he  can,  that  it  could  not  have  been 

brought  in  that  Court. 

Cur.  adv,  vxilt 

The  Judgment  of  a  majority  of  the  Court  (Allen,  C.  J.,  and 
Weldon,  Palmer  and  King,  JJ.)  was  now  delivered  by 

Allen,  C.  J.    We  think  the  defendants  have  failed  to  shew 
that  the  costs  have  been  improperly  allowed  in  this  case. 

The  defendants  having  offered,  under  the  127th  sec.  of  cap. 
87  of  the  Consol.  Statutes,  to  suffer  judgment  by  default  in 
the  action,  the  plaintiff,  on  accepting  the  offer,  was  entitled  to 
sign  judgment  with  costs.  The  costs  here  referred  to,  unless 
limited  by  some  other  statute,  must  mean  the  ordinary  costs  of 
nich  an  action  in  this  Court. 

It  is  contended  that  they  are  so  limited  by  the  Act  45  Vic. 

cap.  9,  sec  7,  which  is  substituted  for  sec.  50  of  cap.  51  of  the 

ConsoL  Statutes, and  which  enacts  as  follows:  "And  if  in  any 

action  brought  in  the  Supreme  Court  that  could  have  been 

brought  in  a  County  Court,  the  plaintiff  shall  recover  no  greater 

•mount  than  might  have  been  recovered  in  a  County  Court, 

ie  8hall  be  allowed  costs  according  to  the  Table  of  Fees  in 

County  Courts,  and  no  more."     And  it  was  argued,  that  as  the 

•'^ount  of  damages  for  which  the  judgment  was  signed  was 

^tlxin  the  jurisdiction  of  the  County  Courts  in  actions  of  tort, 

•uat  sufficiently  shewed  that  the  action  could  have  been  brought 

^  "^lie  County  Court.    But  we  think  that  is  not  enough.     The 

5^1;^  to  land  may  have  been  in  dispute  when  the  action  was 

HP.  &  a  602.  ' 
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_   2®^' brought.     It  is  not  inconsistent  with  that  fact,  that  the  plain- 

CoNNKix      tiff  was  willing  to  accept  the  small  amount  of  damages,  in 
MoLkoi).      oi'der  to  settle  the  suit.     To  bring  themselves  within  the  pro- 
visions of  this   section,  the   defendants  must   shew  that  the 
action  could  have  been  brought  in  the  County  Court,  which  we 
think  they  have  failed  in  doing. 

Wetmork,  J.     On  application  to  set  aside  judgment  for  plain- 
tiff, the  objection  was,  that  the  clerk  taxed  and   alIowe<]  full 
costs.     Suit  commenced  su]>se(|uent  to  enacting  45  Vic.  cap  9, 
which  repeals  sec.  50  of  cap.  51,  Consol.  Statutes,  and  enacts 
another  section  in  lieu  thereof.     The  rule  visi  was  to  reduce 
the  costs  to  County  Court  costs,  or  to  deprive  the  plaintiff  of 
costs  by  reason  of  the  sum  for  which  the  plaintiti' consented  to 
sutler  judgment  being  within  the  jurisdiction  of  a  Justice  of 
the  Peace.     By  the  repealed  sec.  50,  it  wacj  enacted  that,  **if  any 
action  be  brought  in  the  Supreme  t-ourt  that  could  have  been 
brought  in  a  County  Court,  the  plaintiff  shall  not  be  allowed 
any  costs  unless  the  Judge  who  tried  the  cause  shall  certify  that 
there  w-as  good  cause  for  bringing  the  action  in  the  Supi-eme 
Court."     By  sec.  ()  of  cap.  51,  which  creates  County  Courts, 
jurisdiction  is  expressly  withdrawn  where  the  title  to  land  is 
brought  in  question.     The  sec.  7  of  45  Vic.  cap.  9,  substituted 
for  sec.  50  of  cap.  51,  enacts  "and  if  in  any  action  brought  in 
the  Supreme  Court  that  could  have  been  brought  in  a  County 
Court,  the  plaintiff  shall  recover  no  greater  amount  than  might 
have  been  recovered  in  a  County  Court,  he  shall  be  allowed 
costs  according  to  the  Table  of  Fees  in  County  Courts,  and  no 


more." 


The  declaration  was  an  ordinary  one  in  trespass  to  real  estate. 

Without  any  plea,  the  defendants,  under  sec.  127  of  cap.  37, 
Consol.  Statutes,  filed  an  offer  and  consent  in  writing  in  the 
office  of  the  Clerk  of  the  Pleas  to  suffer  judgment  by  default, 
and  that  judgment  should  he  rendered  against  him  for  damages 
for  the  sum  of  $S,  Sec.  1 27  says,  if  the  plaintiff,  within  ten 
days  after  he  has  received  notice  of  such  offer  and  consent,  fil^ 
a  memorandum  of  his  acceptance  of  judgment  for  the  sum  so 
offered,  judgment  may  be  signed  accordingly,  with  costs.  It 
has  been  decided  in  Peppers  v.  Johnston,^  where  consent  to 

1 1  p.  &  B.  002. 
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dgment  for  815  was  accepted,  the  plaintiff  was  entitled        1882. 

sts.    The  action  was  trespass  qtmre  claicsumfi'egit    At     Connell 

•.  the  learned  Chief  Justice,  in  delivering  the  judgment     mi-Ijeod. 

curt,  says,  **  We  cannot  think  that  if  the  Legislatiire 

ided  to  give  the  plaintiff  costs,  on  accepting  a  tender  of 

b,  only  in  the  event  of  the  sura  tendered  exceeding  the 

which  could  have  been  recovered  if  the  action  had 

Bght  in  the  County  Court,  they  would  not  have  used 

xls  to  express  such  intention.     That  Is  certainly  not 

■al  mcanin<j  of  the  words  used ;  and  we  see  no  reason 

should  go  out  of  our  way  to  give  a  forced  construction 

Iain  words  of  the  Act.     If  we  look  at  the  affidavits 

ee,  and  we  have  a  right  to  do  so  in  order  to  ascertain 

the  action  was  really  brought,  it  is  evident  that  the 

could  not  have  brought  this  action  in  the  County 

thout  running  the  risk  of  being  nonsuited  (as  the  law 

d),  because  he  had  reason  to  believe  that  the  title  to 

was  in  dispute,  though  it  is  quite  possible  the  (Jefend- 

t  not  have  set  up  such  a  defence  on  the  trial."     The 

shewed  that  before  action  the  defendant  disputed 
tiii's  title  to  the  locus  in  qvx),  and  that  the  plaintiff 
the  damages  offered,  rather  than  have  the  trouble  and 
e  of  a  suit  with  the  defendant,  who  was  his  brother- 
This  seems  to  settle  that  in  an  action  of  trespass, 
e  damages  were  beyond  the  jurisdiction  of  a  Justice 
!ace,  on  acceptance  of  the  amount  offered,  the  plaintiff 

entitled  to  full  costs.     I  cannot,  however,  dispossess 

of  the  impression  that  the  affidavits  ased  before  the 
d  much  influence  upon  the  judgment.     Be  that  as 

do  not  think  the  case  concludes,  or  indeed  affects  » 
nt  one.  The  amount  tendered  was  88.  This  sum  is 
e  jurisdiction  of  a  Justice  of  the  Peace.  Cap.  60, 
tatutes,  2nd  sub-sec.  of  sec.  1 — which  establishes  the 
m  of  a  Justice's  Court  in  actions  of  tort  to  real  or 
property,  where  the  damages  do  not  exceed  88 — but 
I  shall  have  jurisdiction  over  civil  actions  where  the 
Dd  shall  come  in  question.  By  sec.  22,  if  on  the  trial 
iP  land  shall  come  in  question,  the  Justice  .shall  render 
•  for  the  defendant  for  his  costs.    Beferring  to  the 

JkHBtpotta.  40 
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^S8g.  pleadings,  to  ascertain  the  matter  in  question,  we  have  i 
CoNNELL  allegations  of  the  plaintiff  of  hb  claim  to  the  land.  Not  a 
McLsoD.  statement  in  the  declaration  b  questioned,  or  disputed,  ezoej 
the  amount  of  damages.  By  consenting  to  suffer  judgment,  ti 
defendant  substantially  admits  every  allegation  in  the  declan 
tion,  and  in  effect  says,  true,  you  have  the  right  to  the  Ian 
and  I  committed  trespass  thereon  which  caused  you  damage  t 
the  extent  of  $8.  The  acceptance  of  the  offer  by  the  plaintii 
admits  that  is  the  amount  of  damage  he  sustained  by  reami 
of  the  trespass.  He  is,  or  ought  to  be,  the  best  judge  of  th 
damage  he  has  sustained.  If  the  plaintiff  thinks  proper  in 
bring  an  action  in  the  Supreme  Court,  where  he  has  only  tm 
tained  damages  to  the  amount  of  $8,  he  must  take  the  come 
quences  of  his  act.  No  title  to  land  came  in  question.  Tb 
words  of  the  Justices'  Act  exclude  the  jurbdiction  of  the  Justiee 
where  the  title  of  land  shall  come  in  question.  Here,  we  hart 
positive  words, ''  unless  the  title  to  land  shall  come  in  question^ 
which  distinguishes  the  case  of  Peppers  v.  Johnston,  in  whii 
at  page  505,  the  Judge  says — if  the  Legislature  had  intendei 
to  interfere  with  plaintiff's  costs,  on  accepting  a  tender,  the; 
would  have  used  some  words  to  express  such  intention.  Tb 
intention  b  distinctly  expressed  in  the  Justices'  Act  ToadopI 
in  some  measure,  the  words  of  the  judgment  in  Peppen  i 
Johnston,  I  see  no  reason  why  the  Court  should  go  out  of  it 
way  to  give  a  forced  construction  to  the  plain  words  of  til 
Act.  No  question  of  title  arose.  The  defendants,  instead  o 
disputing  the  plaintiff^s  title,  substantially  admitted  the  vhol 
of  the  plaintiff's  declaration  in  thb  respect,  only  questioniqi 
the  amount  of  damages,  which  they  fixed  at  9S ;  and  the  plail 
tiff  consented  to  this  estimate  by  accepting  the  offer.  I  (hini 
it  unreasonable  to  say  the  title  to  land  might  have  arisen,  am 
therefore  the  plaintiff  should  have  costs.  Any  amount  of  M 
tingencies  might  have  arisen.  The  question,  however,  ia  Bfl 
what  might  have  taken  place,  but  the  Court  should  dead 
upon  what  actually  did  take  place — upon  what  is  put  fanm 
upon  which  the  Court  is  asked  to  decide.  The  plaintiff  havii 
brought  an  action,  so  far  as  appears  from  what  ia  bef(xe  ti 
Court  unnecessarily,  in  the  Supreme  Court,  when  he  eo« 
have  recovered  the  amount  of  damages  he  admits  he  has  n 
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teined  in  a  Justice's  Court,  where  the  costs  of  getting  what  he 
hy  his  acceptance  of  the  offer  admits  to  be  the  amount  of  his 
dmmage,  would  be  a  mere  trifle,  I  think  this  Court  should  not 
noourage  such  a  proceeding,  and  therefore  that  he  is  not 
entitled  to  any  costs.  If  entitled  to  costs  at  all,  only  the  costs 
of  a  proceeding  in  a  Justice's  Court  should  be  allowed. 

Application  rejused. 


1882. 


CONNELL 

V. 
MoLlOD. 


f 


JONES  V.  MILLIKEN. 

ittom^ — Firm  of—Whetlier  each  member  viuat  pay  libraiy  fees — 
Notice  of  bail  hyfirm  wheti  one  in  default — Irregularity, 

Wliere  two  or  more  attorneys  practice  as  partners,  they  must  aU  be  qualified 

Vy  payment  o!  library  fees  under  Constu.  Statutes,  c.  34,  or  their  proceed- 

ingi  wiU  be  liable  to  be  set  aside. 
Wlwe  special  bail  was  put  in,  and  the  notice  of  bail  was  signed  by  a  firm  of 

attorneys,  one  of  whom  had  not  paid  his  library  fees : 
JBTcU^  by  Allen,  C.  J.,  and  Weldon,  Wetmore,  and  Palmer,  JJ.,  that  the 

Eotice  was  not  a  nullity,  but  an  irregularity,  and  plaintiff's  proper  course  was 

to  lia?e  taken  advantage  of  the  irregularity,  by  opposing  the  justification,  or 
'  ^  ^pplyi^g  to  set  the  proceedings  aside  ;  but  by  kiNO,  J.,  that  the  notice 

VM  a  nullity,  and  plaintiff  was  entitled  to  treat  it  as  no  bail,  and  take  an 

miflnment  of  the  bail-bond. 

October  28.  E,  L.  Wetmore,  Q.  C,  shewed  cause  against  a 
nde  nid  obtained  on  behalf  of  the  plaintiff  to  set  aside  an 
jtCfder  granted  by  Mr.  Justice  Wetmore  at  Chambers,  staying 
pKooeedings  in  this  suit.  The  action  was  on  a  bail-bond.  The 
Mendant  in  the  suit  in  which  the  bond  was  given  put  in 
bipedal  bail  in  proper  time.  The  bail-piece,  however,  was 
p  flodorsed  and  notice  of  bail  signed  by  a  iSrm  of  attorneys,  one 
of  whom  had  not  paid  his  library  fees  as  required  by  the 
OoiiaoL  Statutes,  cap.  34.  The  plaintiff  had  disregarded  the 
rnotiee  of  bail,  and,  taking  an  assignment  of  the  bail-bond,  had 
Itought  the  present  action. 

Mr.  Justice  Wetmore  was  of  opinion  that  this  only  made  the 
•ct  of  putting  in  special  bail  an  irregularity,  and  that  plaintiff 
fcad  no  right  to  proceed  on  the  bond,  but  should  have  moved 
to  set  it  aside,  and  accordingly  stayed  the  action. 

He  now  submitted  that  the  Judge  s  order  was  right,  as  the 
jphiniiff  could  not  treat  the  putting  in  bail  as  a  nullity,  simply 
beeause  one  of  the  attorneys  had  not  taken  out  his  certificate. 

H  one  partner  was  debarred  then  the  other  might  practice. 
tt  was  never  intended  that  a  partner  should  be  shut  out 


1882. 


November. 
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1S82.        See  Voto  V.  Quinsler.^     [King,  J.     If  your  contention  is  correct 

J0NE8       a  number  of  attorneys  might  associate  themselves  together  and 
MiLLiKKx.    <lefeat  the  Act.]     That  would  be  a  defect  in  the  law  which  thia 
Court  cannot  remedy. 

One  of  a  firm,  after  an  appearance  by  the  firm,  can  act  in 
further  papers  in  the  suit :  O'Dell  v.  Taylor.'  It  has  also  beca 
held  that  not  more  than  one  should  appear  on  the  record  as  an 
attorney  :  Gilmour  v.  BuXL^  The  bail-piece  is  perfect,  even  if 
no  attorney  s  name  appear  on  it :  1  Arch.  Prac.,  p.  831.  The 
notice  of  the  bail  cannot  be  treated  as  a  nullity,  even  if 
irregular:  1  Arch.  Prac,  p.  837.  The  plaintiff  cannot  treat  tbe 
whole  putting  in  of  Imil  as  an  nullity  and  take  an  assignment 
of  the  bond. 

He  also  contended  that  the  affidavits  used  befoi'e  the  Judge 
did  not  sufficiently  show  that  the  fe3  had  not  been  paid. 

Geo,  F,  Gregory  in  support  of  the  rule. 

The  point  as  to  the  insufficiency  of  the  affidavits  was  not 
taken  before  Mr.  Justice  Wetmore,  and  is  not  open  to  the  de- 
fendants now.     As  to  the  act  of  putting  in  bail  being  treated 
as  nullity;  see  DesBrisay  v.  Mackey ;*"  Ryan  v.  Mclntyn;^ 
Wetmore  v.  Harding;*^  1  Arch.  Prac,  p.  834.     The  attorney  & 
name  must  appear.     The  entiy  upon  the  roll  of  the  recognizance 
of  bail  in  form  reijuires  the  attorney  s  name  ;  sec  195,  c  37  — 
(No.  12  in  Sch.  A.)     See  Rule  of  Court,  William  IV,  Hilai^ 
Term;  also  Arch.  Prac  83G,  8G1.     The  policy  of  the  Act  is  tha^ 
no  person  shall  have  the  privilege  of  practising  without  pay 
ment  of  fees:  see  also  Edrnonson  v.  Davis;'  AberciwnbU 

Jordan;^  1  Ch.  Arch.  Prac,  62. 

Cur.  adv,  vidt 

The  following  judgments  were  now  delivered: — 

Allex,  C.  J.     I  think  the  rule  granted  in  this  case  shou 
be  discharged. 

There  was  no  question  raised  on  the  argument  before  tl»-* 
Judge,  that  one  of  the  attorneys  by  whom  the  bail  was  put  iJO 
was  not  qualified  to  practice — in  fact  the  case  was  argued  on 
the  assumption  that  he  was  not  so,  and  the  contention 

i2IHi;^i3>  »2H»n.472. 

»3  AIlou,  437.  •!  P.  4  a  668. 

31  Korr,  04.  74  En.  14. 

*l  lUn.  138.  •$  a&  IX  U7. 
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one  of  the  attorneys  was  qualified,  the  notice  was  sufii-         ^^^' 

Under  these  circumstances  I  think  no  question  can  be       Jones 

now  as  to  the  sufficiency  of  the  proof  of  disqualification,    milukbn. 

le  of  the  attorneys  being  disqualified,  the  proceedings 

ective.    If  two  or  more  attorneys  associate  themselves 

T  to  practice  as  partners,  they  must  all  be  qualified  to 

B  or  their  proceedings  will  be  liable  to  be  set  aside :  the 

Ification  of  one  of  them  will  Mtach  to  the  others.     No 

therefoi'e,  the  notice  of  bail  in  this  case  was  defective ; 

e  question  is,  whether  the  plaintiff  had  a  right  to  treat 

I  absolute  nullity ;  take  no  notice  of  it,  and  commence  an 

3n  the  bail-bond.     I  think  he  was  not  entitled  to  do  so. 

said  in  Chit.  Arch.  (12th  ed.)  p.  837,  that  "if  the  notice 

be  in  any  respect  defective,  or  the  service  of  it  irregular, 

afford  a  ground  for  opposing  the  justification;  but  in 

.,a  defect  in  the  notice  will  not  make  it  a  nullity,  so  as  to 

>f  the  plaintiff  taking  an  assignment  of  the  bail-bond  or 

ling  against  the  sheriff."     No  doubt  the  plaintiff  might 

ply  to  set  the  proceedings  aside  on  the  ground  of  a  de- 

the  notice,  but  I  do  not  think  he  would  be  justified  of 

n  mere  will  to  treat  it  as  a  nullity,  and  as  if  it  had  no 

iCe  in  fact.    In  the  cases  of  DesBvisay  v.  Mackey,^  and 

V.  Mclntyre,^  relied  on  by  the  plaintiff,  applications  were 

0  the  Court  to  set  aside  the  proceedings. 

ink  the  rule  should  be  discharged,  but  without  costs. 

HER,  J.,  concurred. 

J)0N  and  Wetmore,  JJ.,  concurred  except  as  to  the  costs. 

J,  J.    There  can  be  little  doubt  as  to  the  necessity  of  every 

ir  of  a  firm  of  attorneys  paying  the  library  fee  in  order  to 

'  the  firm  to  practice.     The  statute  prohibits  an  attorney 

ult  from  practising ;  and  an  act  of  practice  by  a  firm  of 

he  is  a  member  is  clearly  as  much  a  practising  by  him 

igh  it  were  done  by  himself  alone.     It  is  then  impossible 

that  a  prohibited  act,  which  if  done  by  the  person  alone 

be  void  {DeaBrisay  v.  Mackey^),  can  be  otherwise  when 

Y  such  person  and  another  acting  together  for  their  cora- 

enefit.     No  legal  advantage  can  result  to  such  other 

80  joining  in  the  commission  of  an  illegal  act. 

U  Han.  138.  ««  Hwi.  247^ 


318 


MICHAELMAS  TERM,  XLVI.  VICTORIA. 


1882. 


Jon  EH 

V. 
MlLLIKKN. 


1SS2. 


As  to  the  proof  of  the  default,  I  should  be  inclined  to  think 
it  insufficient  were  it  not  that  the  defendant  by  not  takin^ir  the 
objection  before  the  learned  Judge  may  be  taken  to  have 
admitted  a  matter  so  fully  within  bis  own  knowledge.  The 
plaintiff  might  have  got  leave  to  supply  the  defect  if  the  objec- 
tion had  been  taken. 

Then  as  to  the  effect  of  the  default  upon  the  liability  of  the 
bail.  Although  a  defect  in  the  notice  of  bail  will  nob  in 
general  make  it  a  nullity — Arch.  Prac.  837 — ^still  if  notice  of 
bail  being  put  in  is  not  given,  there  is  no  bail  (Arch.  835), 
and  I  think  we  are  bound  by  the  decision  in  DesBriaay  v. 
Madcey^  and  Jtt/an  v,McIntyre'  to  conclude  that  the  notice  of 
bail  put  in  in  this  case  was  a  nullit3\  I  therefore  think  that  the 
plaintiff  could  either  treat  it  as  no  bail  and  take  an  assignment 
of  the  bail-bond,  or  apply  to  the  Court  to  set  the  proceedings 
aside. 

Rtde  dUdtarged  iv^ithout  coaU? 


Novenibtr, 


In  re  JOHN  DRURY'S  WILL. 

Will—  Cntling  off  seal — Execution  of  new  wUl — Invalid  by  reamx  f/ 
improper  attestation — DependetU  relative  revocatiotu 

Deceased,  having  duly  executed  a  will  in  1S74,  and  the  will  having  been  found 
amongst  his  papers  at  his  death  in  18S1,  in  a  mutilated  state,  along  with  u- 
other  insufficiently  executed  will,  the  two  questions  arising  in  this  case  were 
first,  whether  the  mutilation  amounted  to  a  tearing  or  otner  destractioa  ol 
the  will  within  the  meaning  of  the  Wills  Act,  and  if  so,  whether  it  was  done 
by  the  testator  and  with  the  intention  of  breaking  the  wiU.     The  facta  prored 
before  the  Judge  of  Probates  bearing  on  the  a^  of  matilation  were  these : 
The  testator,  at  the  time  of  executing  the  will  affixed  his  seal  to  it  in  piei- 
uncc  of  the  attesting  witnesses,  but  the  instrument  was  not  exprened  to  be 
under  seal,  nor  did  the  attestation  clause  refer  to  the  sealing  of  it.     After  the 
testator *s  death,  the  will  was  found  with  the  seal  cut  oat»  leavins  a  hole  ia 
the  paper  where  the  seal  had  been ;  several  pencil  marks  were  luao  dnwa 
througn  the  signature. 

The  facts  l>earinff  on  the  Question  of  the  testator's  intention  in  mntilating  tiia 
will  were  as  follows : — Deceased,  who  was  a  deaf  mnte,  made  his  will  when 
he  was  sick  in  1874.  In  this  wiU  he  left  the  bulk  of  his  property  to  his  eldert 
brother,  C,  and  in  case  of  C.'s  death,  to  another  brother,  i^pointing  the  Isit 
named  to  be  the  executor  of  the  will.  Upon  the  death  of  tne  elder  brother 
in  18S(),  the  testator  became  very  much  dissatisfied,  apparently  beoanae  be 
thought  that  he  should  exercise  more  control  as  the  oldest  aorviving  member 
of  the  family.    The  testator,  in  conversation  with  one  of  ttke  witnesses  to  the 
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a  Note. —In  the  cmw  of  Shehjfn  v.  MUliken  a  like  Judgment  was  delivered,  Aun,  CJ., 
Wkldon,  J.,  taking  no  iMrt ;  and  in  the  case  of  Foifgarty  v.  JfiUttvn,  a  like  Jndgiiientk 
and  Palmu,  J  J.,  taking  uo  part. 
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U,  referred  to  the  fint  will,  (the  one  in  question),  as  having  been  ob-  18S2. 

from  him  by  false  pretences,  and  as  having  been  executed  by  him 

orcnmstances  which  ne  dwelt  upon  as  shewing  that  he  never  intended      ^  ^"^  ^^ 
le  such  a  will.  Drury's 

Palmbr  and  King,  JJ.,  (Wkldon,  J.,  dissenting),  that  the  inference 
not  fairly  be  drawn  that  the  testator  meant  the  revocation  of  this  will 
sod  upon  the  efSciency  of  the  new  disposition,  or  that  he  meant  to  re* 
ills  will  simply  because  he  had,  as  he  thought,  made  another  in  its 
and  that  there  was  a  tearing  of  the  will  wiSiin  the  meaning  of  the 
&ei,  with  the  intention  of  breaking  the  will,  and  not  merely  a  depend- 
latiTc  revocation. 

cal  from  a  decision  of  the  Judge  of  Probates  of  the  City 

lonty  of  St.  John,  admitting  the  will  of  John  Drury  to 

% 

deceased,  having  duly  executed  a  will  in  1874,  and  the 
iving  been  found  amongst  his  papers  at  his  death  in 
Q  a  mutilated  state,  along  with  another  insufficiently 
5d  will,  the  two  questions  arising  in  this  case  were,  first, 
T  the  mutilation  amounted  to  a  tearing  or  other  des- 
Q  of  the  will  within  the  meaning  of  the  Wills  Act,  and  if 
tther  it  was  done  by  the  testator,  and  with  the  intention 
king  the  will. 

)  the  act  itself,  the  facts  bearing  on  this  point  were  these, 
itator,  at  the  time  of  executing  the  will,  affixed  his  seal 

the  presence  of  the  attesting  witnesses,  but  the  instru- 
ras  not  expressed  to  be  under  seal,  nor  did  the  attestation 
refer  to  the  sealing  of  it.  After  the  death  of  the  testa- 
I  will  was  found  with  the  seal  cut  out,  leaving  a  hole 
paper  where  the  seal  had  been ;  several  pencil  marks 
BO  drawn  through  the  signature. 

hcts  bearing  on  the  question  of  the  intention  of  the 
r  in  mutilating  the  will  were  as  follows : — The  deceased, 
18  a  deaf  mute,  made  his  will  when  he  was  sick  in  1874. 
I  will  he  left  the  bulk  of  his  property  to  his  eldest 
',  Charles,  and  in  case  of  Charles*  death,  then  to  another 
',  Chipman,  appointing  the  last  named  to  be  the  executor 
wilL  Upon  the  death  of  the  elder  brother  in  1880,  the 
r  became  very  much  dissatisfied,  apparently,  because  he 
i  .that  he  should  exercise  more  control  as  the  oldest  sur- 

member  of  the  family.  Within  three  weeks  of  his 
be  had  two  interviews  with  Thomas  Furlong,  at  the 
C  which  interviews,  about  a  week  before  the  testator's 
Mr.  Furlong  witnessed  a  will,  which,  for  want  of  proper 
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1882.        execution,  was  refused  probate.     Referring  to  the  earlier  inter- 
In  re        view,  Mr.  Furlong  in  his  evidence  said : — 

Drt'ry*h 
Will.  "^  ^^d  seen  him  a)K)ut  a  fortnight  iKffore  and  had  quite  a  Icngtlir 

communication  then.     lie  then  nhewcd  me  a  will.     I  saw  a  {xijier, 

the  contents  of  which  are  like  this  will  now  propounded.     I  Law 

heard  from  deceased  that  a  fonner  will  h(»  signed,  was  signed  br  him 

under  false  pretences,  and  when  he  was  sick.     *     ♦     Wlien  I  stw 

him,  the  time  lK*tbre  the  last,  lie  then  let  me  know  how  he  felt  towards 

Chipman  Drury.     He  said  his  brother  Chipman  was  treating  him 

unfairly.     He  was  very  much  excited.     He,  as  well  as  I  can  remem- 

bor,  told  mo  ho  was  disappointed  with  his  brother,  and  \vbh  chan^ring 

his  will.     On  both  occasions  the  con vei-sat ions  wert»  pretty  much  alike, 

*  *  He  shewed  me  his  signatui'c  to  what  appeared  a  will.  He 
pointed  out  that  his  signature  was  sliaky,  and  w^is  gotten  under  false 
pretences." 

On  cross-examination,  he  said : 

"He  wrote  to  me  (/.  p,  in  way  of  conyersation)  that  the  first  will 
was  gotten  from  him  by  false  pn»tences.  He  shewed  me  the  difler- 
ence  l>etween  his  signature  when  in  health  and  when  sick.  He  sheifd 
me  that  he  was  sick  when  he  signed  the  iirst  will.  He  did  not  say 
he  did  not  undoi-stand  the  iii-st  will.  He  did  not  intimate  that  it  wax 
got  from  him  by  any  fraud,  but  that  he  was  unwell  at  th<'  time,  and 
it  not  unwell  at  the  time,  he  would  not  have  made  such  a  will.  He 
was  irritable  at  the  time,  and  spoke  against  his  brother  Chipmao. 
He  seemed  to  think,  as  he  was  older  than  Chipman,  that  when  the 
Colonel  died  he  should  haye  1)een  left  in  charge  and  not  GhipmaiL 

*  *  He  did  not  intimate  that  it  was  Chipman  who  got  him  to  sign 
the  first  win." 

On  re-examination,  Mr.  Furlong  said : 

*' At  the  time,  he  said  the  second  will  was  a  change  from  the  fint 
at  tlie  second  interyiew  he  had  both  wills,  and  intimated  that  he  mS 
making  a  change.  I  don't  rememl)er  seeing  the  cut  in  the  old  wilL--* 
I  think,  if  it  liad  been  there,  I  would  haye  seen  it.  I  think  it  mosl 
probable  the  cut  was  not  there.  When  I  first  afterwards  saw 
old  will,  was  when  it  was  produced  at  the  Registry  Office.  I  then, 
the  fiitit  time,  noticed  the  cut  (the  hole).  *  *  He  did  not  intimates 
that  he  did  not  undei'stand  the  iii'st  will  when  ho  signed  it.  He  aai* 
he  was  sick  at  the  time,  and  it  was  got  out  of  him.  He  did  n 
intimate  by  whom." 

On  further  cross-examination,  he  said : 

*'I  am  not  positiye  the  cut  was  not  in  the  wiU  when  I  saw  it  vi 
him,  but  I  did  not  notice  it,  and  when  I  saw  the  will  after  his  deatl'm  • 
I  i*emember  it  struck  me  that  I  had  not  noticed  the  cut  liefore." 

On  Ilia   examination  in  chief,  when  referring  to  the  \bs^^ 

interview  with  John  Drury,  Mr.  Furlong,  speaking  of  the  wuU 

executed  that  day  before  him,  said : 
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••I  signed  it  at  my  office  in  Water  street  a  week  or  so  before  the  1882. 

re  at  Newlands.     John  Drury  was  at  my  office.     He  had  papers  Jure 

)ere  with  him.     He   shewed  me  this  paper  and  a  letter  he  was  Drurt's 

riiting.     I  cannot  tell  you  if  he  ever  shewed  me  the  will  now  pro-  Will. 
onnded.     He  only  shewed  me  one  will  that  day." 

About  a  week  before  his  death  the  testator  left  with  John 

lelders  a  box,  with  directions  to  have  it  sent  to  Mr.  George 

lotsford  in  case  anything  happened  to  him.     The  box  con- 

iiDed  valuables  and  securities,  together  with  the  mutilated 

rill,  and  also  the  insufficiently  executed  will  which  had  been 

ttested  to  before  Mr.  Furlong. 

The  learned  Judge  of  Probates  decided  that  the  act  of  John 

hnry  in  tearing  the  first  will  was  conditional  as  an  act  of 

svocation,  upon  the  valid  execution  of  the  second  will,  and 

lb  latter  will  having  failed  by  reason  of  insufficient  execu- 

OD,  he  thought  that  the  first  will  should  stand  and  so  decreed 

robate  of  such  will,  from  which  decision  this  appeal  was 

iken. 

April  27,  1882.     W.  B,  ChamUer,  for  the  appellant.    The 

idge  in  the  Court  below  has  come  to  a  wrong  conclusion  on 

le  evidence,  and  the  doctrine  of  dependent  relative  revocation 

18  unproperly  applied.    We  have  shewn  a  revocation,  and 

t6  proponents  have  not  given  any  evidence  to  shew  that 

is  revocation  was  conditional.    The  onus  is  upon  them  to 

lewthis. 

The  doctrine  of  dependent  relative  revocation  is  only  appli- 

ible  to  cases  where  the  first  will  has  been  revoked  after  a 

tond  will  is  made  in  substitution  of  the  first ;  and  this  is  a 

Kstion  of  fact  for  the  Judge,  which  he  must  decide  as  a  lay- 

an  and  not  as  a  lawyer.    The  respondents,  in  answer  to  our 

i^wia  facie  case,  rely  upon  the  evidence  of  Thomas  Furlong ; 

it  he  does  not  even  prove  that  he  ever  saw  the  first  will. 

By  sec  47,  cap.  52  Consol.  Statutes,  this  Court  must  find  on 

w  evidence  irrespective  of  the  finding  of  the  Court  below ; 

id  it  b  submitted  there  is  not  a  particle  of  evidence  to  shew 

•ttthe  revocation  was  done  after  the  execution  of  the  second 

^  while  the  presumption  is  the  other  way :  1  Williams  on 

Jttmtors,  p.  185.     Onions  v.  Tyrer^  shews  that  the  cancella- 

^  of  the  first  will  must  at  all  events  be  contemporaneous 

12  Vera.  74  ;  1  P.  Wms.  84S. 
Hm  H.  B.  Beporti.  41 
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with  the  execution  of  the  second,  in  order  to  operate  aa  a  depeazi/. 
ent  relative  revocation.  See  Burtonshaw  v.  QUheri;^  Lodtev. 
James  ;*  Ex  parte  Earl  of  Ilchester  ;*  Dickinson  v.  Stidclfk* 
Per  Williams,  J.,  p.  361 ;  Dickinson  v.  Swatman  ;*  In  re  Middk' 
ion;^  Clanrkson  v.  Clarkson;''  Powell  v.  Powdl;^  EckerdfJi 
V.  Piatt ;^  In  re  Weston;^^  In  re  Gentry ;^^  Dancer  v.  Oiratt." 

G,  8.  Smith,  contra.  I  take  the  ground  that  there  is  no 
revocation,  conditional  or  otherwise. 

{Cluindler  objects,  that  as  this  matter  was  decided  in  &toi 
of  the  appellant  by  the  Court  below,  the  point  is  only  opo) 
to  the  respondents  on  a  cross  appeal.)  [Per  Curiam — to  Mr. 
Smith.  We  think  you  have  a  right  to  sustain  the  judgment 
on  any  ground.]  The  tearing  was  not  sufficient;  it  was  not  in 
a  material  part,  and  was  not  therefore  an  act  of  cancellation: 
Williams  on  Executors;  Hobbs  v,  Knigkt;^^  In  re  Simpson'^^ 
Grantly  v.  Grathwaite;^^  Martins  y.  Gardiner  ;^^  Cheese  ^. 
Love  joy  ;^'  Price  v.  Poivell;^^  Stepltens  v.  TajyTell;^^  Benan 
v.  Benson  ;^^  In  re  GuUan.^^ 

The  evidence  of  Furlong  shews  that  the  cancellation  wsb 
conditional.    Powell  v.  Powell. 

The  evidence  is  sufficient  to  justify  the  finding  of  the  Judge, 
that  it  was  a  case  of  dependent  relative  revocation,  and  even 
if  the  evidence  is  not  very  strong,  this  Court  will  ^ot  distoA 
the  judgment. 

Chandler,  in  reply.  The  cancelling  of  the  name,  and  the 
tearing  off  the  seal,  together  with  the  distinct  evidence  of  an 
intention  to  revoke,  is  a  sufficient  revoking,  under  the  Aci 

Cur.  adv.  wH 

The  following  judgments  were  now  delivered : 

Weldon,  J.  This  is  an  appeal  from  the  decision  of  the 
Judge  of  Probates  for  the  City  and  County  of  Saint  John, 
establishing  the  will  of  John  Drury,  made  on  the  4th  December. 
1874,  executed  in  due  form  of  law,  under  the  following  dream- 


iCowp.  491. 
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*11  C.  R  N.  8.  841. 
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On  the  15th  April,  1880,  the  testator  made  a  second        ^^^ 
aring  his  signature,  but  not  attested  according  to  law,        In  re 
)refore  invalid.    The  two  were  found  together  in  a  box       WttL. 
36  testator's  death,  a  few  weeks  after  the  date  of  the 
L    The  &Yst  will  was  shewn  to  one  of  the  witnesses  of 
.  will,  and  the  testator  told  the  witness  he  was  dissatis- 
yh  his  will  and  wanted  to  make  a  new  one.    A  new 
whom  prepared  did  not  appear,  was  signed  by  him,  but 
cuted  in  the  presence  of  two  witnesses,  according  to  the 

A  caveat  having  been  entered  against  granting  pro- 
the  will  of  1874,  after  having  been  proved  in  solemn 

I  parties  interested  therein  having  been  duly  cited  and 
«fore  the  Judge  of  Probates,  the  Judge  established  the 

1874  as  not  being  revoked  or  cancelled,  and  granted 
t  in  due  form  of  law  thereon. 

3nly  question  which  arises  upon  this  appeal  is,  whether 
trine  of  dependent  i*elative  revocation  applies  from  the 
e  and  facts  proved  in  this  case.  The  Judge  in  the  Pro- 
>urt  has  carefully  gone  over  the  evidence,  and  referred 
Ases  cited  in  the  Court  below,  and  arrived  at  the  con- 
that  the  testator  intended  to  dispose  of  his  property  by 
d  not  leave  an  intestate  estate;  and  I  am  of  opinion  his 
nt  must  be  sustained.     The  facts  appear  clear,  whatever 

done  to  cancel  the  will  of  1874  took  place  after  he 
id  he  had  made  and  executed  a  valid  will.  The  testa- 
must  be  borne  in  mind,  was  a  deaf  mute,  but  educated, 
old  only  communicate  by  signs  or  in  writing.  His 
,  Charles,  who  was  the  eldest  of  the  family,  and  is  named 
vill  of  1874,  had  died  before  the  will  of  1880  was  made, 
msolidated  Statutes,  cap.  77,  directs  how  a  will  can  be 
I, — which  can  only  be  by  another  will  duly  executed  in 
nner  required  by  the  Act,  or  some  writing  declaring 
tention,  and  executed  in  the  same  manner ;  or  by  bum- 
ring  or  otherwise  destroying  the  same  by  the  testator, 
}me  person  in  his  presence,  and  by  his  direction,  with 
intion  of  revoking  the  same.  Lord  Mansfield,  in  Bur- 
0  V.  OUbert,^  says — ^''With  respect  to  the  revocation 

II  by  the  act  of  cancelling,  it  is  in  itself  an  equivocal 
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^882.  act,  and  in  order  to  make  it  revocation,  it  must  be  shewn 
In  re  ^  auiino  it  was  cancelled ;  for  unless  that  appears,  it  will 
WiLu*  revocation."  In  Re  Rev,  W.  Breivster,^  the  testator 
executed  his  will  and  signed  his  name  at  the  foot  of 
sheet,  at  the  end  of  his  will.  On  his  death  it  was  found  h 
written  the  words  "cancelled,  W.  B.,"  across  each  sign 
and  at  the  end,  at  a  subsequent  date  to  the  will,  which 
declaring  the  will  revoked,  concluded  '*I  intend  to  makeac 
will,  whereupon  I  shall  destroy  this, — W.  Brewster." 
memorandum  was  unattested,  and  no  other  will  found. 

Sir  C.  Cresswell  considered  the  testator  had  done  no  sufl 
act  in  law  to  effect  a  revocation,  and  granted  probate  o 
will,  without  the  words  "  cancelled — W.  B." 

The  doctrine  laid  down  by  Sir  J.  P.  Wilde,  in  Paia 
Powelly^  sustains  the  decision  of  the  Judge  of  Probates. 
P.  Wilde,  in  giving  judgment,  says — "  I  conceive  the  da 
of  dependent  relative  revocation  properly  applies  to  facts 
as  this  case  involves.  The  doctrine  is  based  on  the  prii 
that  all  acts  by  which  a  testator  may  physically  destroy  or 
late  a  testamentary  instrument  are  in  their  nature  equi* 
They  may  be  the  result  of  accident,  or  if  intentional,  of 
ous  intentions.  It  is  therefore  necessary  in  each  case  to  ( 
the  act  done  by  the  light  of  the  circumstances  under  wh 
occurred,  and  the  declarations  of  the  testator,  with  wh 
may  have  been  accompanied ;  for  unless  it  be  done  a 
revocandi,  it  is  no  revocation.  What,  then,  if  the  a 
destruction  be  done  with  the  sole  intention  of  setting  up 
establishing  some  other  testamentary  paper,  for  which  tb 
slruction  of  the  paper  in  question  was  only  designed  to 
way  ?  It  is  clear  in  such  a  case  the  animiLS  revocandi 
only  a  conditional  existence,  the  condition  being  the  valid 
the  paper  intended  to  be  substituted,  and  such  has  beei 
course  of  decision  in  the  various  cases  quoted  in  argun 
All  the  cases  referred  to  in  this  judgment  of  Sir  J.  P.  ^ 
were  referred  to  in  this  case  when  argued  before  the  Jad 
Probates. 

In  the  more  recent  case  of  Dancer  v.  Cralb  J:  Thomf 
Sir  James  Hannen  in  pronouncing  judgment  saya — "^ 
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ese  findings  the  question  arises  whether  the  destruction  of  ^^^ 
3  first  portion  of  the  will  was  an  absolute  cancellation,  or  In  re 
ly  a  dependent  relative  cancellation  of  the  part  torn  off  and  will.* 
rnt.  The  leading  cases  on  this  subject  are  collected  in  Wil- 
ms on  Exors.,  vol.  1,  p.  142,  (4th  ed.),  and  the  doctrine  of 
pendent  relative  revocation  is  Ihere  fully  explained  and  illus- 
ited.  The  result  is  thus  stated :  "  Where  the  act  of  the  can- 
ning is  done  with  reference  to  another  act,  meant  to  be  an 
ectual  disposition,  it  will  be  a  revocation  or  not,  according 
the  relative  act  is  efficacious  or  not."  In  the  well  known 
568  of  Onions  v.  Tyrer^  and  Hyde  v.  Hyde,'^  the  alterations 
the  substituted  instruments  were  of  slight  importance ;  but 
&  effect  of  the  intended  alterations  makes  no  difference  in 
3  application  of  the  doctrine  if  the  testator  destroys  the  first 
U,  only  because  he  has  made  another.  This  is  laid  down  by 
J  Master  of  the  Rolls,  Sir  W.  Grant,  in  7  Vesey,  380 :— "  The 
le  of  the  civil  law  is  *tunc  pi*iu8  testamentum  Tnimpitwry 
m  pasteritis  perfectuni  est.*  In  Limbery  v.  Mason  that  is 
d  down  as  the  rule  of  our  law.  There  is  no  doubt  but  that 
B  testator,  by  any  writing,  &c.,  or  by  any  cancelling,  designed 
>rely  to  disannul  the  former  will,  might  have  revoked  it  with- 
fc  more ;  but  he  designed  to  do  it  by  a  new  will,  and,  unless 
2h  writing  be  effectual  to  operate  as  a  will,  it  shall  not 
K)iint  to  a  revocation." 

From  these  authorities  I  am  of  opinion  that  the  learned 
dgc  of  the  Probate  Court,  from  the  evidence  given  before 
n,  arrived  at  a  correct  conclusion  upon  the  law  gathered  from 
3  aathorities.  Indeed,  I  am  unable  to  see  how  he  could  have 
ived  at  a  different  conclusion.  The  testator  was  a  deaf 
ite,  intelligent,  and  highly  educated ;  he  could  convey  his 
mentions  to  his  friends  by  signs,  but  to  others,  only  by  writing, 
ler  his  brother's  death,  who  was  older  than  the  testator,  and 
i  head  of  the  family,  he  expressed  his  intention  of  making  a 
V  will.  He  seemed  quite  alive  as  being  unwilling  to  leave 
J  property  undisposed  of,  and  that  might  have  influenced  him 
keeping  his  wills  of  1874  and  1880  together,  so  as  to  be 
toted  of  having  made  a  disposition  of  his  property ;  he  does 
i  appear  to  have  consulted  any  professional  man,  but  to  have 
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^882.        acted  on  his  own  impressions  after  his  brother  Charles'  detth. 

In  re  ^      The  two  testamentary  papei*s  are  placed  together.     The  lait 

vviu..  **     dated  one  being  invalid,  by  not  being  executed  according  to 

law,  the  will  of  1874  stands  valid  in  law.     I  am,  therefore,  of 

opinion  this  appeal   should   be  dismissed;   the  costs  of  the 

parties  to  be  paid  out  of  the  estate. 

King,  J.  The  deceased  having  duly  executed  a  will  in  1874, 
and  the  will  having  been  found  amongst  his  papers  at  his  death 
in  1881  in  a  mutilated  state  along  with  another  insufficieiitlj 
executed  will,  the  two  questions  arising  here  arc,  first,  whether 
the  mutilation  amounted  to  a  tearing  or  other  destruction  of 
the  will  within  the  meaning  of  the  Wills  Act,  and  if  so,  whether 
it  was  done  by  the  testator,  and  with  the  intention  of  revoking 
the  will. 

And  first,  as  to  the  act  itself.  The  facts  bearing  on  this 
point  are  these :  The  testator  at  the  time  of  executing  the 
w^ill  affixed  his  seal  to  it  in  the  presence  of  the  attesting  wit- 
nesses, but  the  instrument  was  not  expressed  to  be  undersell, 
nor  did  the  attestation  clause  refer  to  the  sealing  of  it.  After 
the  death  of  the  testator  the  will  was  found  with  the  seal  cut 
out,  leaving  a  hole  in  the  paper  where  the  seal  had  been;  sevenl 
pencil  marks  were  also  drawn  thix>ugh  the  signature. 

No  decided  case  goes  the  length  of  determining  that  what 
was  done  here  amounts  to  ''a  tcanng  or  otherwise  destroying* 
of  the  will.  The  case  nearest  to  it  is  P7*ice  v.  PowdL^  Therd 
the  seal  was  cut  out  as  was  done  here,  but  there  was  tlia 
further  circumstance,  not  found  here,  that  the  will  was  referred 
to  in  the  witnessing  clause  as  a  sealed  instrument,  and  thai 
circumstance  was  deemed  important.  The  Court  say :  "  In  our 
opinion,  as  this  will  professed  to  be  executed  under  seal  and 
was  published  and  attested  as  a  sealed  instrument,  when  th0 
seal  was  torn  off  it  ceased  to  be  the  instrument  which  the  tee^ 
tator  professed  to  execute  and  to  publish  to  the  attesting  witr 
nesses,  and  through  them  to  the  world.  It  was  destroyed  10 
its  entirety  and  ceased  to  be  (by  means  of  tearing)  the  instro- 
ment  as  and  for  which  it  had  been  published."  While  sayinf 
this  however,  the  Court  studiously  refrained  from  laying  dawn 
any  general  rule.    They  say  that  it  becomes  a  qnesti^m  of  d^ 
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whether  what  is  done  is  sufficient,  and  add  that  "  in  all        ^^^' 
nil&r  cases  we  think  it  would  be  discreet  not  to  lay  down        In  re 
ly  general  rule  applicable  to  cases  and  circumstances  which       will. 
iv^e  not  been  the  subject  of  argument,  but  to  confine  our 
dgment  to  the  case  at  bar." 

In  Williams  v.  Tyley,^  the  will  was  written  upon  several 
eets  of  paper,  each  of  which  was  signed  by  the  testator,  an4 
the  witnessing  clause  at  the  end  of  the  will  he  had  carefully 
itioed  that  circumstance,  thus :  ''  In  witness  whereof,  I  have 
this  my  last  will,  etc.,  contained  in  five  sheets  of  paper,  to 
te  first  four  thereof  set  my  hand  and  to  this  fifth  and  last 
keet  thereof  my  hand  and  seal,  etc."  The  will  was  found 
ith  the  name  torn  oflf  from  every  sheet  except  the  last,  his 
aune  upon  the  last  sheet  being  struck  through  with  a  pencil, 
at  the  name  and  the  seal  remaining.  V.  C.  Wood  held  that 
be  case  was  governed  by  Price  v.  Powell,  and  decided  that 
he  deceased,  having  in  the  witnessing  clause  at  the  end  of  the 
viU  expressljv  noticed  the  circumstance  of  his  having  signed 
till  the  preceding  pages  had  made  those  signatures  part  of 
Ub  will,  and  having  torn  ofif  the  signatures  from  the  first  four 
(iges,  he  had  torn  his  will."  Referring  to  Price  v.  Powell  he 
ttid  that  the  Judges  all  founded  their  judgment  on  the  fact 
ttut  although  a  seal  is  not  a  necessary  part  of  a  will,  yet  in 
tint  particular  case  the  testator  had  made  it  so  by  the  words 
ia  the  witnessing  clause,  so  that  by  tearing  the  seal  he  had  in 
bet  torn  his  will. 

In  Doe  V.  Harris^  Coleridge,  J.,  laid  down  a  test  which 
"•••  approved  of  in  Hobba  v.  Knight  by  Sir  Herbert  Fust 
Htf  that  the  injury  to  the  will,  in  order  to  amount  to  an 
|i6t  of  destruction,  must  be  such  as  destroys  the  entirety  of 
i  tk  will,  because  it  may  then  be  said  that  the  instrument  no 
;  iQDger  exists  as  it  was  executed.  It  seems  to  me  that  the  seal 
^  was  as  much  a  part  of  the  instrument  as  if  it  had  been 
^<NTed  to  in  the  testatum  clause.  A  reference  in  such  clause 
^  the  sealing  would  not  make  the  instrument  any  more  a 
^ed  instrument,  nor  does  the  omission  of  such  a  clause  make 
[' tte  instrument  any  the  less  a  sealed  instiiiment,  if  it  was  in 
'■^  ezeeoted  as  a  sealed  instrument.    Here  the  seal  was 
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1S^«        affixed  by  the  testator  in  the  presence  of  the  two  attesting 

In  re        witnesses   at   the  time  that   they  attested  to  the   will.     Dr. 

Will.''      Preston,  one  of  the  witnesses,  says :  "  There  was  a  seal  attached 

to  the  will  by  John  Drury.     It  was  on  the  place  cut  onib 

*  *  *  John  put  on  the  seal  himself.  Charles  gave  it  to 
him."  Charlotte  McMinn,  the  other  witness,  says :  "John  pot 
a  seal  on  it  at  the  time.  I  saw  him  do  it.  The  seal  was  where 
the  hole  is."  The  will  being  then  a  sealed  instrument,  ex- 
ecuted as  such,  and  in  fact  witnessed  as  such,  although  not  ex- 
pressed to  be  so  witnessed,  it  seems  to  me  that  by  the  tearing 
off  the  seal  the  instrument  which  the  testator  professed  to  ex- 
ecute and  in  fact  did  execute,  was  as  much  destroyed  as  thoogh 
the  circumstances  of  the  sealing  had  been  noticed  in  the  tes- 
tatum clause.    The  real  ti^nsaction  in  both  cases  is  the  same. 

In  Williams  v.  Tyhy  it  might  well  be  that  the  tearing  off 
the  signatures  at  the  foot  of  the  several  sheets  might  not  have 
amounted  to  a  tearing  or  destroying  of  the  will,  if  the  testatao 
clause  had  not  refeired  to  such  signatures,  and  so  made  them 
part  of  the  will,  for  otherwise  such  signatures  might  have  been 
insensible.  But  a  seal  affixed  to  an  instrument  in  the  usual 
place  of  execution  is  not  an  equivocal  act ;  it  imports  that  the 
instrument  is  executed  as  and  for  a  sealed  instrument  I 
therefore  think  (although  with  much  hesitation  in  the  abseneib 
of  authority  going  thus  far)  that  what  was  done  here  amonnte 
to  a  tearing  of  this  will  within  the  meaning  of  the  Wills 

The  next  question  is  as  to  the  intent  with  which  the 
was  done.  The  mutilation  of  a  will  in  the  posse&sion  of  &%* 
testator  raises  a  presumption  of  fact  that  it  was  done  animo  retf^^' 
candiy  but  where  the  presumption  is  met  by  some  evidence  to  th< 
contrary  the  matter  is  at  large,  and  is  to  be  decided  on  th^ 
whole  evidence  without  calling  in  aid  the  above  presumptio0* 
Elms  V.  Elms}  The  facts  bearing  on  this  part  of  the  case  a-W 
as  follows :  The  deceased,  who  was  a  deaf  mute,  made  his  wiU 
when  he  w^as  sick  in  1874.  In  this  will  he  left  the  bulk  oihb 
property  to  his  elder  brother,  Charles,  and  in  case  of  Gharle*' 
death  then  to  another  brother,  Chipman,  appointing  the  Itf^ 
named  to  be  the  executor  of  the  will.  Upon  the  death  of  tb 
elder  brother  in  1880,  the  testator  became  very  much  dissiit^ 
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ied,  apparently  because  he  thought  that  he  should  exercise        18S2. 
lore  control,  as  the  oldest  surviving  member  of  the  family.        In  re 
(Tithin  three  weeks  of  his  death  he  had  two  interviews  with       wul** 
Cr.  Furlong,  at  the  latter  of  which  interview,  about  a  week 
efore  the  testator's  death,  Mr.  Furlong  witnessed  a  will,  which, 
>r  want  of  proper  execution,  was  refused  probate.     Referring 
>  the  earlier  interview,  Mr.  Furlong  says : 

*'  I  had  seen  him  about  a  fortnight  before,  and  had  quite  a  lengthy 
numunication  then.  He  then  showed  rae  a  will.  I  saw  a  paper, 
le  contents  of  which  were  like  this  will  now  propounded.  I  have 
jard  from  deceased  that  a  former  will  he  signed  was  signed  by  him 
ader  false  pretences  and  when  he  was  sick.  ♦  *  ♦  When  I  saw 
im  the  time  before  the  last  he  then  let  me  know  how  he  felt  towards 
hipman  Dniry.  He  said  his  brother  Chipman  was  treating  him 
nf airly.  He  was  very  much  excited.  He,  as  well  as  I  can  remem- 
ar,  told  me  he  was  disappointed  with  his  brother,  and  was  changing 
18  will.  On  botli  occasions  the  conversations  were  pretty  much 
like.  *  ♦  ♦  He  showed  me  his  signature  to  what  appeared  a 
ill.  He  pointed  out  that  his  signature  was  shaky  and  was  gotten 
nder  false  pretences."     ♦     ♦     * 

On  cross-examination,  he  says : 

"  He  wrote  to  me  (i.  e.  in  way  of  conversation)  that  the  first  will 
its  gotten  from  him  by  false  pretences.  He  showed  me  the  differ- 
Aee  between  his  signature  when  in  health  and  when  sick.  He  showed 
BM  that  he  was  sick  when  he  signed  the  first  will.  He  did  not  say 
Unt  he  did  not  understand  the  first  will.  He  did  not  intimate  that 
ft  vas  got  from  him  by  any  fraud,  but  that  he  was  unwell  at  the  time, 
iad  if  not  unwell  at  the  time  he  would  not  have  made  such  a  wDl. 
He  WES  irritable  at  the  time  and  spoke  against  his  brother  Chipman. 
He  seemed  to  think  as  he  was  older  than  Chipman  that  when  the 
wonel  died  he  should  have  been  left  in  charge  and  not  Chipman. 

*  *  *  He  did  not  intimate  that  it  was  Chipman  who  got  him 
*i>«ign  the  first -will." 

On  re-examination  Mr.  Furlong  says : 

"  At  the  time  he  said  the  second  will  was  a  change  from  the  first. 
At  the  second  interview,  he  had  both  wills  and  intimated  that  he  was 
■*king  a  change.  I  don't  i-emember  seeing  the  cut  in  the  old  will. 
*  think  if  it  had  been  there  I  would  have  seen  it.  I  think  it  most 
l^bable  the  cut  was  not  there.  When  I  first  afterwards  saw  the  old 
JiD  was  when  it  was  produced  at  the  Registry  office.  I  then  for  the 
^  noticed  th^  cut  (the  hole).  *  *  ♦  He  did  not  intimate  that 
**  did  not  understand  the  first  will  when  he  signed  it.  He  said  he 
•m  gjck  at  the  time,  and  it  was  got  out  of  him.  He  did  not  inti- 
••^  by  whom." 

On  further  cross-examination  he  says : 

*'I  am  not  positive  the  cut  was  not  in  the  will  when  I  saw  it  with 
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1882.         him,  but  I  did  not  notice  it,  and  when  I  saw  the  will  after  his  death, 
1)^^         I  I'ememlier  it  struck  me  that  I  had  not  noticed  the  cut  before." 

Drury*8  On  his  examination-in-chief ,  when  referring  to  the  last  inter- 
view with  John  Drury,  Mr.  Furlong,  speaking  of  the  will  ex- 
ecuted that  day  before  him,  said : 

'^  I  signed  it  at  my  office  in  Water  Street  a  week  or  so  before  the 
fire  at  Newlands.  John  Drury  was  at  my  office.  He  had  papen 
there  with  him.  Ho  showed  me  this  paper  and  a  letter  he  wai 
writing.  I  cannot  tell  you  if  he  ever  showed  me  the  will  now  pro- 
pounded. .  Ho  only  showed  me  one  will  that  day." 

About  a  week  before  his  death  the  testator  left  with  John 
Fielders  a  box,  with  directions  to  have  it  sent  to  Mr.  Ueoige 
Botsford  in  case  anything  happened  to  him.  This  box  con- 
tained valuables  and  securities,  together  with  the  mutilated 
will,  and  also  the  insufficiently  executed  will  which  ha^l  been 
attested  to  before  Mr.  Furlonjf.  I  regret  that  this  latter  instni- 
ment,  which  appears  to  have  been  in  evidence,  is  not  included 
in  the  return  before  us. 

From  these  facts  it  is  clear  in  the  first  place  that  the  mutila- 
tion of  the  will  now  propounded  was  done  by  the  testator 
himself.     The  remaining  question  is,  with  what  intent  was  it 
done  ?     The  proponent  of  the  will  contends  that  it  was  noi 
done  with  the  intention  of  I'evoking  the  will  in  every  evenly 
but  was  done  simply  because  the  testator  had,  as  he  thought; 
made  a  new  will  more  to  his  liking.    The  doctrine  of  depend* 
ent  relative  revocation  is  thus  stated  in  the  last  edition  of 
Jarman  on  Wills,  p.  13G : — "Where  the  act  of  destruction  ii 
connected  with  the  making  of  another  will  so  as  fairly  to  zaiae 
the  inference  tliat  the  testator  meant  the  revocation  of  the  di 
to  depend  upon  the  efficiency  of  the  new  disposition,  such  wiW 
be  the  legal  effect  of  the  transaction,  and  therefore  if  the  wili 
intended  to  be  substituted  is  inoperative  from  any  cause  th^ 
revocation  fails  also,  and  the  destroyed  will  remains  in  force* 
In  Dancer  v.  Crahb,^  Sir  J.  Hannen  says  that  if  the  testator*^ 

m 

act  can  be  interpreted  thus :  "Whatever  else  I  may  do  I  intern^ 
to  cancel  this  as  my  will  from  this  time  forth,"  it  is  revoke^ 
But  if  his  meaning  is :  "As  I  have  made  a  new  will,  my  qH^ 
one  may  be  destroyed,"  it  is  conditional.  "The  act  of  destnBC- 
tion,''  he  goes  on  to  say,  "must  be  referable,  not  to  anyabstra^ 
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intention  to  revoke,  but  to  an  intention  to  validate  another        1^82. 


paper,  to  make  the  revocation  a  conditional  revocation."     Or  as        In  re 
expressed  in  Powell  v.  Powell  :^  "Whei-e  the  act  is  done  with       will. 
die  sole  intention  to  set  up  some  other  will  for  which  the  will  in 
jaestion  was  only  destroyed  to  make  way,  it  is  conditional. 
[n  determining  this  all  the  circumstances  are  to  be  studied." 

The  learned  Judge  of  Probates  here,  upon  a  full  review  of 
;lie  authorities,  came  to  the  conclusion  that  the  act  of  John 
Dniry  in  tearing  the  first  will  was  conditional,  as  an  act  of 
fevocation,  upon  the  valid  execution  of  the  second  will ;  and 
dads  latter  will  having  failed  by  reason  of  insufficient  execu- 
ion,  the  learned  Judge  thought  that  the  first  will  should  stand, 
md  so  decreed  probate  of  such  will.  I  can  hardly  come  to  the 
lame  conclasion  upon  the  facts.  The  different  cases  decided 
>y  the  courts  (as  judges  of  the  facts  as  well  as  of  the  lawj  are 
rety  valuable  as  shewing  the  way  in  which  eminent  Judges 
ire  accustomed  to  deal  with  facts  of  this  sort,  and  the  inferences 
irhich  they  think  may  be  drawn  from  certain  facts,  but  in  each 
aue  the  question  is  as  to  the  intention  of  the  particular 
Viator,  and  this  is  to  be  gathered  from  all  the  facts,  the  prin- 
aple  of  law  being,  that  if  from  all  the  facts  it  can  be  fairly 
bferred  that  the  destruction  of  the  first  will  was  intended  by 
the  testator  to  be  dependent  upon  the  setting  up  of  another, 
iben  the  courts  will,  upon  the  failure  of  the  second  and  sup- 
posed will,  give  effect  to  the  first  will  as  evincing  the  real 
testamentary  intention  of  the  testator. 

In  view  of  the  circumstance  that  the  testator  here  referred  to 

tlbe  will  in  question  as  having  been  obtained  from  him  by  false 

pi^tences,  and  again,  as  having  been  ''got"  from  him,  and  again, 

^  having  been  executed  by  him  under  circumstances  which  ho 

^olt  upon  as  shewing  that  he  never  intended  to  make  such  a 

^,  I  cannot  think  that  the  inference  can  fairly  be  drawn  that 

"^  iQeant  the  revocation  of  this  will  to  depend  upon  the  efii- 

'''•'ley  of  the  new  disposition,  or  that  he  meant  to  revoke  this 

"^^  simply  because  he  had,  as  he  thought,  made  another  in  its 

iP^ice.    This  would  appear  to  me  to  be  a  very  forced  construction 

^  pttt  upon  his  conduct  and  language.    It  seems  to  me  that  it 

^'Ottld  be  going  beycmd  Miy  decided  case  if  the  doctrine  of 
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1882. 


Ill  rt 

Drury's 

Will. 


dependent  relative  revocation,  which  is  a  iiile  of  law  to  effect- 
uate the  intention  of  the  testator,  could  be  applied  to  support 
a  will  which  the  testator  regarded  as  not  being  at  all  a  free 
exercise  of  his  mind.  To  my  mind  the  proper  conclusion  from 
the  whole  evidence  is  that  the  testator  tore  his  will  as  an  act 
of  revocation,  and  with  the  intention  of  putting  an  end  to  it 
as  his  will  wholly  and  in  every  event.  For  these  reasons,  I 
think  the  appeal  should  be  allowed,  the  casts  of  all  parties, 
however,  to  be  paid  out  of  the  estate. 

Palm  Ell,  J.     I  agree  with  my  brother  King. 

AjyjM^al  allowed — costs  of  all  paiiies  to  bt  paid 
out  of  the  estate. 


1882. 


November, 


McMANUS  V.  WALSH. 

Discluirye  from  custody — Where  nmiecessari/  delay  in  supiing  jitdg- 
vient — Where  defendant  had  entered  special  bail  and  been  retidered. 

The  fact  that  a  defendant  had  entered  special  bail,  and  had  been  rendered  hj 
hU  bail  does  not  deprive  him  of  the  right  to  be  discharged  for  nnneoeauy 
delay,  under  sec.  4,  c.  38  of  the  Consol.  Statutes. 

The  facts  of  this  case,  so  far  as  it  Ls  necessary  to  state  them 
here,  arc,  that  this  action  was  commenced  in  September,  1879, 
on  a  written  agreement  entered  into  by  the  defendant  for  the 
delivery  of  lumber  to  the  plaintiff.     Special  bail  was  entered  by 
the  defendent  in  October,  1870,  and  the  declaration  was  filed  ia 
the  same  month.     In  August,  J  880,  the  defendant  filed  a  bill  in 
ec^uity  for  the  purpose  of  re-forming  the  agreement,  in  whicb 
he  alleged  that  there  was  a  material  error,  and  asking  for  ai^ 
injunction  to  restrain  the  plaintiff  from  proceeding  in  this  actioO 
in  the  meantime.     An  injunction  was  granted  (with  the  oonsem'^ 
of  the  plaintifi*'s  solicitor  in  the  equity  suit,  and  also  so  fft-^ 
only  as  imposing  the  condition,  at  the  request  of  the  defendant*^ 
solicitor),   on    condition   that  Walsh  should   give    McManoiS 
a   confession   of  judgment  for  the  amount  claimed   in  thtf 
suit,  and    also   security  for  costs    in    the  equity  suit,  the 
confession  to  be  filed  with  the  clerk  of  the  Equity  Courts  an/ 
judgment  not  to  be  signed  upon  it  without  leave  of  that  Comt 
The  confession  and  security  for  costs  were  given  aooordingl/' 
An  issue  was  directed  to  tiy  whether  there  was  an  error  in  tb 
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lent,  as  alleged,  and   the  jury  found  in  the  negative.         1^^- 

rards,  on  the  24th  August,  1881,  the  Judge  in  Equity,    McMakus 

learing  the  solicitors  of  both  parties,  made  an  order  that      walsh. 

dntiff  in  the  equity  suit  (Walsh)  should  pay  to  McManus 

lount  of  the  debt  in  the  action  at  law,  with  the  costs, 

e  costs  in  the  equity  suit,  within  ten  days  after  taxation 

b  costs ;  and  in  case  the  said  plaintiff  neglected  to  do  so, 

unction  should  be  dissolved,  and  the  bill  dismissed,  and 

le  clerk  of  the  Equity  Court  should  on  request  deliver 

plaintiff's  attorney  in  this  suit  the  said  confession  of 

ent,  and  that  he  should  be  at  liberty  to  enter  up  judg- 

bhereon.    The  plaintiff^s  attorney  received  the  costs  in 

iiity  suit,  but  did  not  apply  for  the  confession,  nor  take 

rther  proceedings  in  this  action. 

defendant  was  rendered  in  discharge  of  his  bail  in  July, 

ind  had  since  been  and  was  a  prisoner,  either  in  gaol,  or 

limits  in  St.  John,  up  to  the  time  of  the  order  for  his 

rge  hereafter  stated. 

ihe  6th  September,  1881,  a  summons  was  granted  by  Mr. 

i  Palmer,  calling  on  the  plaintiff*  in  this  suit  to  show 

»vhy  the  defendant,  Walsh,  should  not  be  discharged  out 

ody,  or  why  the  plaintiff  should  not  forthwith  enter  up 

mi  on  the  confession  given  by  the  defendant.    At  the 

5  of  the  summons,  an  order  was  made  discharging  the 

ant  out  of  the  custody  of  the  sheriff,  on  the  ground  of 

issary  delay  on  the  part  of  the  plaintiff  in  proceeding 

[lis  suit,  pursuant  to  the  Consol.  Statutes,  cap.  38,  sec.  4. 

enacts  as  follows : — 

len  defendant  is  arrested  on  mesne  process,  and  is  not  admitted 
or  is  i*endered  by  his  bail,  he  shall  be  held  in  custody  for  seven 
ber  judgment  recovered  ;  but  he  may  for  unnecessary  delay  on 
t  of  the  plaintiff  in  proceeding  with  the  action,  be  sooner  dis- 
l  by  order  of  the  Court  or  a  Judge,  after  hearing  the  parties." 

lie  nisi  was  obtained  calling  on  the  defendant  to  shew 
why  the  order  of  Mr.  Justice  Palmer  should  not  be 
le. 

ibev  19th  and  20th,  1882.     L,  R.  Harrison,  shewed  cause. 

facts  of  the  case  and  the  various  proceedings  taken  by 

jntiff  were  known  to  Mr.  Justice  Palmer,  and  it  clearly 

ed  that  there  had  been  an  intentional  and  unnecessary 
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^S82.        delay.     Under  the  circumstances  the  defendant  was  entitled 
McManuh    under  .sec.  4,  c  38,  Consol.  Stat.,  to  an  order  discharging  him 
W^U.      from  custody. 

Wallace,  in  support  of  the  rule.  The  delay  was  entirely  doe 
to  the  action  of  the  defendant.  The  plaintiff  was  not  bound  to 
take  the  confession  of  judgment.  Neither  in  law  nor  in  equity 
would  he  be  compelled  to  accept  it  [Allen,  C.  J.  It  gave 
you  all  you  claimed.]  But  were  we  bound  to  take  a  confossion, 
so  as  to  make  us  guilty  of  unnecessary  delay  t  [Palmer,  J. 
My  order  that  a  confession  should  be  given  was  made  with 
your  consent.] 

Having  put  in  special  bail,  he  is  not  entitled  to  make  appli- 
cation for  his  discliargc ;  sec.  4  of  c  38,  does  not  apply  in  such 
cases.  Sec.  31,  c.  37  provides  for  again  putting  in  special  bill 
in  case  of  render,  both  before  and  after  judgment. 

Cur.  adv.  vuU. 

The  following  judgments  were  now  delivered : 

Alj.kn,  C.  J.,  (after  stating  the  facts  as  given  above),  con- 
tinued : — The  plaintiff  contends  that  this  order  was  improperly 
made  ;  because,  1st.  The  Judge  in  Ekjuity  had  no  authority 
compel  the  plaintiff  to  take  the  confession  and  to  sign  jud^  ^ 
ment  in  this  action,  2nd.  That  cap.  38,  sec.  4,  of  the  ConsoX- 
Statutes  did  not  apply  to  cases  where  special  bail  had 
entered. 

As  to  the  fii^t  objection,  I  think  this  Court,  in  aji  appUcatii 
of  this  kind,  has  no  control  over  an  order  made  in  a  suit  i 
ci^uity.     If  tlm  defendant  in  that  suit  was  dissatisfied  with  tls- 
order  made  for  the  disposal  of  it,  his  remedy  was  by  a] 
from  that  order:  he  cannot  object  to  it  collaterally  on  Ui 
motion. 

On  the  other  point,  I  think  the  construction  of  the  4th 
of  cap.  38  Is  not  as  the  plaintiff's  counsel  contends.     It  provid 
that  a  defendant  in  custody  on  mesne  process,  either  for  wan^ 
of  bail,  or  on  render,  shall  be  held  for  seven  days  after  jodig^ 
ment  recovered,  but  that  he  may  be  sooner  dischai^ged  foi' 
unnecessary  delay  on  the  part  of  the  plaintiff  in  prooeediJf 
with  the  action. 

The  delay  from  the  24th  August  till  the  16th  Septembr, 
was  certainly  not  very  groat ;  and  if  the  plaintiff  on  the  hsV' 


MICHA£LM^S  TERM,  XLVI.  VICTOBIA.  335 

;  of  the  summons  had  shewn  any  excuse  for  his  delay,  or        ^^^' 

f  intention  of  signing  the  judgment,  I  might  have  doubted     McMamcs 

lether  the  order  for  discharge  should  have  been  made,  and      walsh. 

rhaps  it  would  not  have  been  made.     But  the  plaintiff  did 

tiling  of  the  kind ;  on  the  contrary,  he  then  denied,  and  still 

dies,  the  power  of  the  Judge  in  equity  to  make  the  order  for 

^  confession  of  judgment,  and  declined  to  proceed  upon  it. 

Nigh  he  took  the  benefit  of  it  so  far  as  it  related  to  the  costs 

tibe  equity  suit.    Why  the  plaintiff  should  have  so  objected, 

i  preferred  the  delay  of  taking  the  cause  down  to  trial, 

ttead  of  signing  judgment  at  once  for  the  full  amount  of  his 

im,  and  costs,  is  not  very  apparent,  unless,  indeed,  he  thought 

Gould  keep  the  defendant  in  custody  in  the  meantime,  and 

dreby  obtain  some  additional  advantage. 

According  to  the  plaintiff's  construction  of  the  section  he 

aid  have  kept  the  defendant  in  prison  for  several  months. 

am  unable  to  see  that  the  fact  of  the  defendant's  having 

(ered  special  bail,  and  his  having  been  rendered  by  his  bail, 

prives  him  of  the  benefit  provided  by  the  4th  section,  .or  that 

e  Slst  sec.  of  cap.  37  h&s  anything  to  do  with  the  question. 

By  the  proceedings  in  equity,  and  the  order  made,  to  which 

b  plaintiff  must  be  taken  to  have  assented,  he  is  precluded 

im  saying  that  he  will  not  accept  the  confession,  but  will 

rry  the  suit  down  to  trial 

The  rule  must  be  discharged  with  eosts. 

Wkldon  and  Wetmore,  JJ.,  concurred. 

Palmer,  J.    This  was  an  application  to  set  aside  an  order  I 

ide  at  Chambers  discharging  the  defendant,  who  was  on  the 

QDiiB  of  the  jail  for  the  City  and  County  of  Saint  John,  out  of 

idi  custody.    The  facts,  as  they  appear  by  the  afiidavits  used 

efore  me,  and  about  which  there  was  no  dispute,  were  as  fol- 

9W8: — The  plaintiff'  hauled  logs  for  the  defendant,  for  which 

»  was  to  be  paid,  according  to  the  written  agreement  between 

l^n,  at  two  dollars  and  twelve  and  a  half  cents  per  thousand. 

Hic  defendant  had  paid  him  only  at  the  rate  of  one  dollar  and 

Welve  and  a  half  cents  per  thousand,  and  refused  to  pay  him 

*y  more.     This  action  was  brought  to  recover  the  difference, 

B^  was  entered  for  trial  at  the  Saint  John  Circuit  some  time 

^   Before  it  came  on,  the  defendant  filed  a  bill  in  equity  to 
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^^^«        rectify   the  agreement,  insisting  that  the  two   dollars  wai 
McManus    inserted  in  it  by  mistake,  instead  of  one.    After  hearing  the 
Waush.      parties,  I  granted  an  injunction  order,  restraining  further  pro- 
ceedings in  the  action,  on  condition  that  the  defendant  gave  a 
confession  of  judgment  for  the  whole  amount  of  plaintiff's 
particulars  as  claimed  by  him,  and  delivered  the  same  to  the 
clerk,  to  be  delivered  to  the  plaintiff,  on  the  order  of  the  Equity 
Court.     That  cause  came  on  for  hearing,  and  an  issue  was 
ordered  to  try  the  fact  in  dispute,  which  was  found  in  favor 
of  the  plaintiff,  on  which.  I,  sitting  in  equity,  decided  I  would 
dismiss  the  bill  with  costs,  and  make  an  order  that  the  plaintiff 
should  have  the  confession  delivered  to  him,  so  that  he  could 
enter  judgment  thereon  for  the  whole  amount  of  bis  claim  and 
costs,  unless  the  defendant  paid  the  plaintiff  his  claim  and  costs 
in  both  suits  within  ten  days  after  taxation.     In  drawing  up 
the  order,  the  counsel  did  not  put  into  it  a  distinct  order  for 
the  clerk  to  deliver  the  confession,  in  case  the  condition  was 
not  complied  with.     The  costs  were  afterwaixis  taxed,  and  the 
defendant  paid  neither  debt  nor  costs,  and  his  bail  rendered 
him  to  the  limits  of  the  jail  of  the  City  and  County  of  Sain^ 
John.    After  remaining  there  for  some  time,  he  made  an  api^- 
cation  to  me  to  discharge  him,  under  4th  section  of  chap.  38  of 
the  Consol.  Statutes.    This  application  was  ai^ued  before  d 
by  Mr.  Harrison  for  the  defendant,  and  Mr.  Wallace  for  tba 
plaintiff.     I  then  decided  the  plaintiff  was  bound  to  prooeei 
with  his  suit  with  reasonable  dispatch,  or  the  defendant  wooU 
be  entitled  to  be  discharged ;  but  I  dismissed  the  applicfttioii, 
on  the  ground  that,  although  the  suit  in  equity  had  been  dis- 
missed, yet,  as  the  order,  as  drawn  up,  did  not  direct  the  ctelE 
to  give  the  plaintiff  or  his  attorney  the  confession,  he  m^ 
not  have  been  able  to  sign  his  judgment     I  then  distinctlf 
told  both  counsel  that  the  order,  as  drawn  up,  was  not  solii- 
ciently  full,  and  I  would  at  once  have  it  corrected,  and  that  I 
would  take  care  that  the  plaintiff  or  his  attorney  could  have 
the  confession  and  enter  his  judgment,  if  he  wished ;  and  d 
he  declined  to  proceed  with  his  suit,  the  defendant  would  te 
entitled  to  his  discharge,  I  accordingly  on  the  same  daj  hKl 
the  decree  in  equity  corrected  and  an  order  entered.    Some  ieo 
days  afterwards,  this  application  was  made  to  me,  when  aO  thi 
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facts  appeared ;  and   the  plaintiff  had  done  nothing        1882. 
«j  entering  his  judgment,  from  which  I  was  satisfied  he     McManus 
rposely  delaying  the  suit,  for  the  sole  purpose  of  keeping      w^Lsn 
gndant  in  custody,  as,  by  the  fourth  section  referred  to, 
^fendant  would  have  been  entitled  to  his  discharge  in 
lays  after  judgment,  and  he  would  have  to  remain  in 
i!  judgment.     Under  these  cii-cumstances,  I  do  not  think 

any  ground  for  setting  aside  my  order.  Chap.  38  of 
isol.  Statutes  sets  out  when,  and  how  long,  a  person  can 
sted  and  held  in  custody  in  a  civil  suit ;  and,  by  sect.  4 
3ndant  in  this  case  could  only  be  held  seven  days  after 
nt,  he  having  been,  in  the  words  of  the  statute,  rendered 
large  of  his  bail,  and  if  the  plaintiff  was  not  obliged  to 

without  unnecessary  delay  with  his  suit  and  get  judg,- 
he  defendant  could  be  held  beyond  the  time  allowed, 
irefore,  by  the  express  terms  of  the  statute,  a  Judge  is 
to  discharge  him  for  unnecessary  delay  on  the  part  of 
Jitiff  in  proceeding  with  the  action.  I  think  this  can 
3an  that,  if  the  plaintiff  does  not  take  any  proceeding  in 
r,  to  obtain  tinai  judgment  without  unnecessary  delay, 
lot  detain  the  defendant  in  custody.  Then,  the  only 
1  remaining  is,  whether  the  not  entering  of  his  judg- 
ir  upwards  of  ten  days  after  he  could  do  so,  in  face  of 
J8  that  he  is  required  so  to  do,  is  unnessary  delay.  Taking 
lount  all  that  had  previously  taken  place,  and  believing 
did  so  purposely, for  the  sole  object  of  retaining  the  def en- 
custody,  I  thought,  and  still  think,  that  it  was.  If  the 
fhad  pretended  before  me  that  he  wanted  further  time  to 
idgment,  or  had  offered  to  do  it  within  any  reasonable 
night  have  given  him  the  time,  but  he  claimed  the  right 
the  defendant  in  custody,  and  would  not  go  on  at  all, 

think  is  against  the  intent,  and  plain  provisions  of  the 

,  J.,  having  been  counsel  in  the.  case  while  at  the  bar, 
)  part. 

Jiide  discharged  uith  costs. 


1 9.  &  Beixnti.  43 
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1882^ JONES  V.  MORGAN. 

November,     Ad^rae  possesaioji — Land  owned  hy  tenanU  in  common — Partition  htf 

consent  wWiout  deed — Person  claiming  under  entitled  to  amil 
himself  of  the  partitwii, 

A.  and  6.,  tenants  in  common  of  a  lot  of  land,  divided  it  without  a  deed  of 
partition,  and  afterwards  occupied  their  separate  portiona  according  to  that 
division.     J.  came  into  possession  after  the  division  under  A.  of  his  part ; 

JfeUt  that  he  had  a  right  to  avail  himself  of  the  partition  and  of  A.*s  occupaftioiL 

ThU  was  an  action  of  trespass  qiutre  dausum  firrgit  ineA 
before  Mr.  Justice  King  at  the  York  sittings,  in  January,  18»l 
Verdict  for  plaintiff. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Oct.  23rd,  1883.  Geo,  F.  Gregory  in  support  of  motion  fora 
new  trial.  The  plaintiff  failed  to  make  out  any  documentaij 
title,  and  the  defendant's  right  to  the  Iocua  in  quo  could  only 
he  affected  by  the  a<lvoi-se  possession  of  the  plaintiff.  There 
being  no  conveyance  to  the  plaintiff,  the  paitition  would  not 
enure  to  his  benefit,  and  the  learned  Judge  should  have 
directed  the  jury  to  disreganl  all  evidence  of  the  divLsioa. 
There  was  no  evidence  of  actual,  continuous  possession  by  the 
plaintiff  for  twenty  ye^rs  before  the  action  was  commenced. 

J.  A.  Van  Wart,  contra.     The  documentary  title  was  sufficient 

as  against  the  defendant.    Admitting  the  plaintiff  had  no 

documentary  title,  as    tenant  at  will  of  Enoch  Morgan,  he 

would  have  all  his  rights.     The  question  of  adverse  possession 

was  substantially   left  to  the  jury  and   they  found  for  the 

plaintiff 

Gregory,  in  reply. 

Cur.  cuh\  vult 

The  judgment  of  the  Court  (Allen,  C.  J.,  Weldox,  Pau«£B 

and  KiNd,  JJ.,)  was  now  delivered  by 

Allen,  C.  J.  The  land  in  dispute,  which  fronted  on  tb^ 
westerly  side  of  the  Rushagonis  stream,  in  the  Parish  of  Nc^ 
Maryland,  had  belonged  to  one  John  Morgan,  who  shoitlf 
before  his  death,  in  June,  1842,  conveyed  it  to  his  sons  TbomM 
Enoch  and  David.  It  was  stated  by  one  of  the  witnesM 
Alexander  Morgan,  another  son  of  John  Morgan,  that  bis 
brother  Thomas  had  the  rear  or  southwestern  part  of  the  laPiL 
and  lived  there,  and  that  he  had  not  lived  on  the  front  siiMO 
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Ills  father  s  death.     Under  what  circumstances  he  got  the  rear        ^^2. 
part  of  the  land,  or  how  much  of  it  he  got,  did  not  appear,  and       Jones 
there  was  no  evidence  to  shew  that  he  had  ever  interfered  with     moroan. 
bhe  occupation  of  the  plaintiff  or  David  Morgan,  on  the  front. 
[n  December,  1852,  he  gave  David  a  quit-claim  deed  of  all  his 
right  and  title  to  the  land. 

Soon  after  their  father  s  death,  Enoch  and  David  divided  the 
land,  or,  at  least  a  part  of  it,  between  them,  by  a  line  commenc- 
ing at  the  bank  of  the  Rushagonis  and  running  in  a  south- 
westerly direction  towards  the  rear  of  the  lot,  which  extended 
about  a  mile  from  the  stream — Enoch  taking  the   lower  or 
Bouthern  part,  about  36  rods  in  width,  and  David  the  northern 
part,  and  they  occupied  according  to  this  division  for  a  number 
of  years,  at  least  as  to  a  part  of  the  land.     The  dividing  line 
\)eiween  them,  from  the  Bushagonis  to  a  public  road  which  ran 
through  the  property  in  a  course  about  parallel  with  the  stream, 
went  through  a  cleared  field  and  was  marked  by  stakes,  and 
tiu8  line  was  prolonged  for  a  short  distance  through  a  small 
dearing  on  the  opposite  or  southwest  side  of  the  road,  and  was 
ilso  marked  by  stakes  as  far  as  the  clearing  extended,  but  it 
did  not  appear  that  the  line  had  been  in  any  way  marked 
l»yond  that,  towards  the  rear.     This  last  mentioned  clearing 
was  an  irregular  shaped  piece  of  land,  extending  at  ftiG  road 
several  i-ods  to  the  south  of  the  line  of  stakes,  and  becoming 
Jittrrower  at  the  rear.     It  was  called  "  the  gore  "  by  the  parties 
to  the  suit,  and  it  was  upon  this  ''  gore  *'  that  the  alleged  tres- 
1^88  was  committed. 
The  brothers,  Enoch  and  David,  lived  on  their  respective 
after  this  division,  and  appeared  to  have  occupied  up  to 
fte  line  on  each  side,  until  Enoch  left  the  property  in  1844  or 
iWo.     They  made  a  private  road  or  lane  leading  from  the 
highway  to  the  stream,  and  fenced  it  on  both  sides — the  line 
rf  stakes  being  the  centre   of    the  lane,  according  to  the 
phuntiffs  evidence.     Some  years  afterwards,   the  fence  on 
I^Tid  Morgan's  side  of  the  lane  was  taken  away;  but  the 
pbintijBr  proved  that  he  continued  to  occupy  the  land  by  cut- 
^  the  grass  upon  it  up  to  the  centre  of  the  lane.    It  was  also 
liheirn  that  David  Morgan  sometimes  cut  the  grass  there  as  far 
^  the  plaintiff's  fence. 


o 
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_  1^2.   ^      After  Enoch  Morgan  left  the  property  the  plaintiff  went  into 
Jones       possession,  having  agreed  to  purchase  it.     He  stated  that  Mor- 

Mow;an.  o^^^  gave  him  a  deed,  which  he  did  not  register,  because  it  was 
acknowledged  before  a  Justice  of  the  Peace  for  the  County  of 
Sunbury,  in  which  County  the  land  was  supposed  to  be,  but 
that  when  the  County  line  was  run,  it  appeaixid  that  the  land 
was  in  the  County  of  York,  and  that  Morgan  afterguards  gave 
him  another  deed,  which  was  copied  from  the  first  one,  which 
he  then  destroyed.  The  second  deed  was  dated  the  31st  March, 
LS.38,  and  was  registered.  There  was  evidently  a  mistake  iu 
the  description  of  the  land  professed  to  be  conveyed  by  it,  and 
it  does  not  appear  to  have  been  much  relied  on  by  the  plaintiff 
at  the  trial. 

It  appears  by  the  plaintifl"s  evidence  that  he  liad  occupied 
the  "gore*'  up  to  the  stakes  before  refeired  to,  from  the  tiiue 
he  went  into  possession  ;  that  in  IS.'SG,  he  and  David  Morgan 
put  up  a  fence  on  this  line,  and  occupied  up  to  it  on  each  side, 
as  the  boundary ;  and  that  that  fence  remained  in  the  same 
place  till  May,  1S80,  wIk-u  the  defendant  threw  it  down,  anA 
put  up  another  fence  about  twenty  feet  to  the  soutliward  of  it. 
upon  the  lan<l  in  the  plaintiff's  possession. 

The  defence  was  that  no  dividing  line  had  been  agreed  upon 
between  Enoch  anrl  David  Morgan  on  the  southwest  side  of 
the  highway  ;  that  the  plaintiff  had  not  had  twenty  years  pos- 
session of  the  "  gore,"  but  that  it  had  been  in  possession  of 
David  Morgan  till  the  year  18(>8,  when  the  plaintiff  moved  the 
fence  from  the  lower  oi*  southerly  side  of  the  gore,  and  put  it 
up  about  two  feet  to  the  northward  of  the  line  of  the  hue 
fence  between  the  highway  and  the  Rushagonis  ;  that  it  con- 
tinued there  till  after  David  Morgan's  death,  in  October,  I87i 
when  two  of  his  sons  threw  it  down  ;  that  it  was  rebuilt  ik 
next  spring  (it  was  not  shewn  by  whom),  and  remained  there 
till  May,  18S0,  when  the  defendant  threw  it  down  by  direction 
of  his  mother,  the  widow  of  David  Morgan,  to  whom  the  lower 
or  southerly  part  of  David  Morgan's  lot  had  been  assigned  tf 
her  dower  in   1877.     She  stated   that  the  poition  of  Imi 
assigned  to  her  as  dower  was  twenty  rods  wide  from  front  to 
rear,  commencing  at  a  certain  tree  on  the  bank  of  the  streaoi  9 
and  extended  southerly,  to  the  plaintiff's  occupation. 
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jury  found  in  answer  to  certain  questions  left  to  them        ^^S2. 

learned  Judge :  Jones 

at  Enoch  and  David  Morgan  ran  a  line  between  the  highway      Moboax. 

Rushagonis,  and  that  the  line  of  stakes  in  the  centre  of  the 

I  the  line. 

at  they  also  ran  a  line  across  the  gore,  and  that  their  in  ten- 

'  to  prolong  it  to  the  ix*ar  of  the  lot  in  line  with  tlie  stakes. 

at  David  Morgan  did  not  occupy  the  gore  after  1842. 

at  the  plaintiff  built  a  fence  across  the  gore  in  1 856,  and  that 

[organ  assisted  him  in  doing  so,  and  afterwaixls  acknowledged 

dividing  line, 
at  the  plaintiff  occupied  the  gore  befoix?  he  built  the  fence,  by 

and  pasturing. 

lese  findings,  the  learned  Judge  directed  a  verdict  for 
ntiff. 

le  motion  for  a  new  trial  the  defendant  s  counsel  con- 
that  the  plaintiff's  only  right  tb  the  property  was  by 
possession;  that  the  jury  should  have  been  directed 
i  division  of  the  land,  which  took  place  between  Enoch 
^rid  Morgan,  would  not  enure  to  the  plaintiff's  benefit, 
kt  they  should  disregard  such  division ;  and  that  the 
'could  not  recover  unless  he  proved  an  actual,  continu- 
lession  of  the  locus  in  quo  for  twenty  years  before  action 

innot  agree  that  the  plaintitt^s  only  right  to  the  property 
id  upon  adverse  possession  by  him.     Enoch  and  David 

having  been  tenants  in  common  of  the  land,  had  a 

divide  it  without  a  deed  of  partition  ;  and  it  is  undis- 
hat  they  did  divide,  and  afterwards  occupied  their 
5  portions  according  to  that  division.  The  plaintiff', 
into  possession  under  Enoch  Morgan  after  that  partition, 
enter  adversely  to  David,  because  he,  by  his  own  act, 
ndoncd  all  claim  to  that  portion  of  the  land  which  was 
or  Enoch  and  had  no  interest  in  it,  and  no  right  to  dis- 
3  plaintifi^'s  passession  of  it.  The  jury  have  also  found 
vid  was  not  in  possession  of  the  gore  after  the  partition 
;  that  in  18r)G,  fourteen  yeai-s  after  that  division,  he 

the  plaintiff  in  putting  up  a  fence  on  that  division 
1  that  in  1858  he  pointed  out  that  fence  to  Lindsay  as 

between  his  land  and  the  plaintifi^'s.  Both  these  acts 
sequent  to  the  quit-claim  deed  from  Thomas,  under 
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18S2. which  it  was  said  that  David  acquired  a  rijjht  in  the  land  in 

JoNKrt  t])e  plaintiff's  possession. 
MoRiiAN.  '^'^^  plaintiff  being  lawfully  in  possession  of  Enoch  Morgans 
share  of  the  land,  to  which  David  Morgan  had  no  right  if  he 
had  agreed  to  the  partition,  the  only  question  of  adverse  pos- 
session which  could  properly  arise  in  the  case  would  be,  whether 
David  had  acquired  a  title  to  any  part  of  that  land  by  u 
adverse  possession  for  twenty  years;  and  that  question  wis 
substantially  left  to  the  jury  when  they  were  asked  whether 
he  (David)  had  occupied  the  gore  by  actual  possession  at  any 
tiuic  after  1842.  The  finding  of  the  jury  in  the  uegativo 
establishes  the  plaintiffs  right  to  recover.. 

There  is  another  ground  which  shews  that  the  defendant's 
entry  on  the  land  was  entircly  unjustified,  but  which  was  not 
taken  at  the  trial,  and  it  is  this:  the  defendant  justified  his  entrj 
by  command  of  his  mother,  who  had  an  estate  of  dower  in  the 
land  ;  but  according  to  her  own  evidence,  the  land  assigned  to 
her  was  bounded  on  the  southerly  side  (where  the  trespass 
was  committed)  by  the  plaintiffs  occupation.  Her  dower  was 
assigned  in  1877,  at  which  time  the  plaintifi' was  in  occupation 
of  the  locua  in  ^ao,even  according  to  the  defendant's  evidenca 

Under  these  circumstances,  the  Court  would  not  send  tlie 
case  to  a  new  tiial,  even  if  there  was  any  doubt  about  the 
plaintifi's  right  to  retain  the  verdict  on  the  other  ground. 

Neiv  trial  ?v/i«C(/. 

1882.  TORRENS  AND  WIFE  v.  CURRIE. 

November.     Doirer — Whether  widow  has   estate  of  frttJicld  before  cusignmeat-- 

Conveyance — Ark)iau*le<Jfjment — Taken  out  of  Provitice — Qfcer 
tiikiiig  must  certify  tluit  person  acknowledging  is  the  grantor, 

A  deed  acknowledged  out  of  tlie  Province  had  on  it  the  foUowing  certificate  i/ 

the  Notary  Public  taking  the  acknowledgment : 
**City  of  Boston,  &c.     April  10th.  187G.     Then  personaUy  appeared  J.  T.tf< 

acknowledged  the  aforegoing  instrument  to  be  nis  free  act  and  deed.— J.  i^ 

Notary  Public."    The  name  **J.  T."  was  the  same  as  that  of  the  gmitor. 
JffUlf  that  the  acknowledgment  was  bad,  because  the  Notary  had  not  oeiW 

that  the  person  appearing  before  him  was  the  grantor. 
A  widow  has  not,  previous  to  her  dower  being  assigned,  an  estate  of  trethH 

in  the  lands  of  her  deceased  husband. 

The  declaration  in  this  case  contained  three  counts.  1.  Tns^ 
^ass  quare  clansum /regit  2.  Trover  for  hay.  3.  Assault  loi 
battery  of  the  female  plaintiff. 

Picas— (To  the  fii^st  count) :  1.  Not  guilty.    2.  That  the  Itt^ 
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>t  the  plaintifTs.     3.  That  the  land  was  the  defendant's        ^^82. 

Id.     4.  That  it  was  the  freehold  of  Ann  ToiTens,  and  in     Torrkns 

6S6ssion,  and  that  the  defendant  entered  by  her  authority      cubrhl 

^rroission.     5.  That  Ann  Torreas  being  seized  in  fee  of 

id,  demised  it  to  the  defendant,  who  entered  thereon,  and 

itted  the  alleged  trespass  during  the  term.     (>.  (To  the 

1  count).     That  Ann  Torrens  being  seized  in  fee  of  the 

m  which  the  hay  was  cut,  sold  it  to  the  defendant  and 

bim  permission  to  enter  and  take  it.     7.  (To  the  third 

.     Son  aasatUt  demesne.     The  plaintiffs  took  issue  on  all 

pleas. 

the  trial,  which  took  place  at  the  York  Sittings,  in  June 

the  material  facts  proved  were,  that  one  David  Torrens 

itestate,  and  without  issue,  seized  of  the  land  in  dispute, 

g  four  brothers,  viz :  the  plaintiff  Alexander,  and  George,   • 

ind  Moses,  and  the  children  of  a  deceased  brother,  Henry, 

wo  sisters,  Mrs.  George  Hatt  and  Mrs.  Dunlap,  and  a 

r,  Ann  Torrens,  him  surviving. 

dower  had  been  assigned  to  the  widow.     Dunlap  and 

lonveyed  their  right  to  the  plaintiff  by  deed,  dated  the 

uly,  187G,  and  registered  in  May,  1870.    It  was  also 

id  that  John  Torrens  had  conveyed  his  right  to  the  plain- 

r  a  deed,  which  was  registered  on  an  acknowledgment 

sed  to  have  been  made  in  Boston,  the  ceitificate  of  which 

J  follows : — 

*City  of  Boston,     "\  Then  personally  appeared  John   Torrens 
rlestown  District,    (      and  acknowledged  the  foregoing  instni- 
liddlesex,  S.  S.        C     ment  to  be  bis  free  act  and  deed, 
pril  10th,  1876.       )  James  Adams, 

Notary  Public ^ 

teal  was  affixed  on  which  was  inscribed  the  words  "James 

J,  Notary  Public."] 

defendant  cut  the  grass  on  the  land  in  dispute,  made  it 

ay,  and  took  it  away.    When  he  was  cutting  the  grass 

male  plaintiff  forbade  him,  and  a  quarrel  ensued,  during 

he  struck  her  with  a  stone.     The  learned  Chief  Justice 

le  jury  that  the  defendant  had  failed  to  prove  any  of  his 

except  son  assault  demesne^  on  which  there  was  conflict- 

ddence;  and  he  left  it  to  the  jury,  who  found  for  the 

iff  on  all  the  issues,  and  assessed  the  damages  on  the  first 
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18^'        count  at  85 ;  on  the  second,  for  the  hay,  S9 ;  and  on  the  third, 
ToRBENs      for  the  assault,  So. 

CuRRiE.  April  21st,  1882.     RahiRford,  on  behalf  of  defen<lant,  moved 

for  a  nonsuit  pursuant  to  leave  reserved,  or  failing  that,  fort 
new  trial. 

The  defendant,  having  entered  on  the  premisefi  in  despute, 
under  direction  of  the  widow  (who  had  been  allowed  by  the 
other  tenants  in  common  to  occupy  the  premises),  was  in  lawful 
passession  and  the  female  plaintiff*  having  made  the  first  assault, 
he  was  justified  in  defending  himself.  It  is  sufficient  to  justify 
an  entry  if  one  entei*s  on  the  authorit}^  of  a  tenant  in  common, 
although  not  by  his  command  or  direction.  Hil.  on  Torts, 
p.  .SOI. 

He  submitted  that  the  deed  from  John  Torrens  and  wife  to 
Alexander  Torrens  was  improperly  admitted,  as  from  the 
acknowledgment  it  does  not  sufficiently  appear  when  it  was 
made  or  before  whom  it  was  taken.  Neither  does  it  appear 
that  the  pei-son  who  appeared  before  the  notary  was  the 
grantor. 

C,  A,  Fcdvier  contra. 

As  to  the  certificate  of  acknowledgment  not  stating  that 
the  John  Torrens  was  the  person  named  in  the  deed,  it  is  not 
open  to  the  defendant,  as  it  is  not  taken  in  the  notice  of 
motion. 

The  defendant  cannot  justify  except  he  entered  by  direetko 
of  a  tenant  in  common.  A  bare  permission  is  not  sufiicieni 
The  test  is  whether  the  plaintiff  could  call  the  tenant  in  con- 
mon  through  whom  the  defendant  justifies,  to  account  fortke 
acts  of  the  defendant.  There  was  no  evidence  of  comraani 
Defendant  says  he  entered  by  permission  of  Ann  Torrens,  tat 
she  was  not  a  tenant  in  common.  Even  if  the  deed  was  wron^J 
admitted,  the  verdict  can  be  reduced  by  the  proportionate  share. 

Rainsford  in  reply. 

Ov/r.  adv.  vuH 

The  judgment  of  the  Court  (Allen,  C.  J.,  Weldok,  Wetmobk 
and  Palmer,  JJ.,)  was  now  delivered  by  Palmer,  J.,  who,  aft* 
stating  the  facts  as  given  above,  continued : — 

The  only  pretence  of  right  that  Ann  Torrens,  the  widow,  was 
proved  to  have  had  in  the  land,  was  a  right  of  dow^,  which 
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1  never  been  assigned  to  her,  which  is  not  a  freehold  as        ^882. 

aded  in  the  fourth,  fifth  and  sixth  pleas,  so  it  is  clear  the     Torrens 

ief  Justice  was  right  in  directing  the  jury  there  was  no      currie. 

dence  to  leave  to  them.     It  was  equally  clear  that  the 

ond  plea  was  not  true,  as  the  plaintiff,  Alexander  ToiTens, 

all  events  was  entitled  to  one  undivided  sixth  part  of  the 

d,  as  one  of  the  heirs  of  his  deceased  brother,  David.     Under 

s  plea,  however,  I  think  the  plaintiff  recovered  for  one  share 

re  of  the  hay  than  he  proved  himself  entitled  to,  and  there 

at  be  a  new  trial,  unless  he  will  consent  to  reduce  his 

nages  on  the  second  count  by  one-third,  or  83.00.     This 

>ends  upon  the  question  whether  the  deed  from  John  Tori'ens 

ihe  plaintiff,  and  which  was  recorded  on  the  certificate  before 

Qtioned,  was  properly  recorded.     Whether  this  certificate 

Ltains  sufiicient  proof  to  entitle  the  deed  to  be  registered 

yends  upon  the  Gth  section  of  the  112th  chap,  of  the  Revised 

ttutes,  which  enacts  that  "before  the  registry  of  any  convey- 

38  the  execution  thereof  shall  be  evidenced  in  manner  fol- 

ring :  The  person  executing  i^uch  conveyance  shall  acknow- 

Ige  the  execution  thereof  if  the  grantor  be  witliout  the 

t>vince,"   before  certain  persons  therein  named,  and  by  a 

bsequent  statute,  a  notary  public  is  one,  and  section  8  enacts 

At  when  a  conveyance,  &c.,  shall  be  produced  to  the  regis- 

ar  and  when  duly  registered,  his  certificate  will  make  it 

idence  in  all  Courts.    It  is  objected  that  the  notary  has  not 

rtified  that  the  John  Torrens  who  appeared  before  him  and 

knowledged  the  deed  was  the  grantor  in  the  deed,and  although 

e  identity  of  the  name  of  the  grantor  would  be  prima  fade 

idence  of  it  being  the  same,  yet  it  may  not  be  so,  and  I  think 

l^n  a  person  under  authority  of  law  is  authorized  to  certify 

the  fact  that  a  person  has  done  an  act,  it  is  hLs  duty  to  take 

Jps  to  satisfy  his  mind  of  such  fact,  and  then  certify,  and  I, 

f  one,  am  not  disposed  to  relax  the  law  in  so  dangerous  a 

!^tion  as  to  make  the  means  of  fraud  more  easy.     The  result 

that  there  must  be  a  new  trial  unless  the  plaintiff  consents 

the  reduction  mentioned.     If  he  does  a  new  trial  ought  to 

refused. 

Judgment  accoi'dingly. 

^  ZXn  N.  a  Beporto.  44 
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1882.  THE  ALBERT  MINING  COMPANY  v.  SPURR  et  al 


November.       Contract — Sale  of  goods — Payment — Approjiriation — RescUsvon  pf 

Co7itra^L 

The  Albert  Mining  Company  brought  this  action  to  recover  for  ooal  sold  lad 
delivered  to  defendants  durinff  the  years  1866,  1867  and  1868.  The  acboi 
was  commenced  on  1st  September,  1873.  Defendajits  were  partners  carrying 
on  business  under  the  name  of  The  Albertine  Oil  Company, — ^the  defendant  £ 
furnishing  the  capital.  The  contract  for  the  coal  was  made  by  S.,  who  was  s 
larce  stockholder  in  the  plaintiff  company  and  entitled  to  yearly  divideiidi 
on  liis  stock.  The  agreement,  as  proved  by  plaintiffs,  was  that  S.  purchased 
tlic  coal  for  The  All>ertino  Oil  Company,  tlie  members  of  which  be  Darned; 
that  the  president  of  the  plaintif!'  company  told  S.  they  wonld  look  to  hiB 
for  [Miyment,  as  the  other  partners  were  poor ;  that  the  terms  of  sale  vac 
c«ish  on  delivery  on  lK)ard  the  vessels ;  ana  that  S.  agreed  that  the  divideodi 
l)ayable  to  him  on  his  stock  should  bo  turned  in  in  payment  for  the  ooil; 
that  in  consequence  of  this  arrangement  the  plaintiffs  credited  The  Albertini 
Oil  Company,  with  the  amount  of  S.'  dividends  as  they  were  declared  fron 
time  to  time,  down  to  August,  1868.  leaving  a  balance  of  ^12  due  to 
S.  In  the  latter  part  of  the  year  1S68,  S.  repudiateil  tlie  agreement  to 
appropriate  his  dividends  to  the  jmyment  of  the  coal,  and  refused  to  sign  tki 
rccciT)ts  tliorefor  in  the  plaintiffs'  lK)ok8.  He  had  signed  the  receipt  for  the 
diviacnd  of  186G.  He  afterwards  brought  an  action  against  the  plamtifis  for 
the  dividends  ;  the  action  was  refcrrctl  to  arbitration  and  au  a^'ard  was  inadt 
in  favor  of  S.  for  upwards  of  $13,000,  which  the  plaintiffs  paid  in  July  1874. 
The  receipt  given  tor  the  payment  stated  that  it  was  in  full  satisfaction  of 
the  judgment  in  the  suit  of  S.  against  The  Albert  Mining  Comnanv,  and  it 
api>earod  (though  the  evidence  was  objected  to)  that  it  included  tue  dividenii 
for  the  years  1867  and  1808. 

It  appeared  that  the  coal  delivered  was  charged  in  the  plaintiffs*  books  to  Tbi 
All>ertiue  Oil  Company,  and  that  the  bills  of  lading  on  the  sliipments  of  tie 
coal  v/crc  also  made  out  in  their  name,  and  that  some  time  aftenraidii 
'  notice  uignod  by  S.  and  M.  (the  other  defendant),  was  ^^ven  to  the  pbdntifib 
complaining  of  the  inferior  (quality  of  the  coal,  and  cUuming  damages  in  eoi* 
set^uence.  VVeldon,  J.,  before  whom  the  cause  was  tried,  was  of  opinioo  tW 
the  coal  was  sold  to  8.  alone ;  that  the  agreement  by  him  for  the  appropfii' 
tion  of  his  dividends  to  the  payment  of  the  coal  had  not  been  readnded  inM 
this  action  was  brought,  and  that  the  subsequent  payment  of  the  dividM^ 
by  the  plaintiffs  had  no  effect ;  he  accordingly  nonsuited  the  plaintifi. 

Jfeldf  by  Allex,  C.  J.,  Wktmore  and  Kn?u,  J  J.,  (Weldok,  J.,  dinentilA 
that  the  nonsuit  was  improperly  granted. 

This  was  an  action  for  the  price  of  coal,  alleged  to  have  lefli 
supplied  hy  plaintiffs  to  defendants  in  ltS66,  1867  and  l^ 
Coals  had  been  supplied  in  18CG  under  an  arrangement  betvees 
ilr. Gilbert,  the  president  of  the  plaintiff* company,  and  MrSpoff, 
and  the  aiTangcment  in  a  modified  form  was  continued  in  18J7. 
Gilbert  in  his  evidence  said:  "Spurr  came  tome  (in  1866)  abort 
coal.  He  wanted  3000  tons  for  the  oil  company.  I  asked  wbo 
they  were — He  said  me,  McGrath  and  Moore :  he  fumisW 
capital  and  mill,  and  they  did  the  work ;  Moore  did  the  woik 
and  McGrath  sold  the  oil.  *  ♦  *  I  agreed  with  him  he  sbodd 
have  it  at  $11  per  ton.    He  agreed  to  that.    *    ♦    ItshooU 
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i  paid  by  the  oil  company.     The  next  year  the  same.     He        ^882. 
anted  the  same  quantity  for  1867.     In  August,  18G7,  the  Thb  Albert 
ice  of  oil  fell  off.     I  went  to  Spurr\s  house  on  Chipman's  hill.      ^^^^ 
le  quantity  was  to  be  reduced  to  2000  tons.     He  had  received       Spurb. 
veral  cargoes  before  then,  and  I  proposed  to  cancel.     He 
tmld  take  2000  tons  and  the  balance  was  cancelled ;  nothing 
ore  was  said ;  nothing  said  about  the  price  the  second  year." 
'osa-examined. — "  He  was  to  pay  cash  on  delivery  free  on 
ard  at  Hillsboro.     I  sold  to  Spurr  on  these  terms.     I  told 
wirr  the  others  were  poor,  and  I  looked  to  him.     He  was  to 
m  in  the  dividends  on  his  stock.     He  was  a  large  stockholder 
i  the  plaintiff  company)  and  his  dividends  were  to  go  to  pay 
r  the  coal.     That  was  the  arrangement  of  the  oil  company." 
i-exaniined, — "  I  agreed  to  credit  the  dividends  in  June,  'GG 
d  '67,  and  he  agreed  to  do  so." 

The  coal  was  shipped  to  The  Albertine  Oil  Company,  the 
ipping  papers  and  invoices  being  made  out  to  the  oil  company, 
kd  the  coal  was  charged  to  such  company  in  the  books  of  the 
Aintiffs.  As  Spurr's  dividends  in  the  plaintiff  company  fell 
tte  in  1866  and  18G7  they  were  credited  by  the  plaintiffs  in 
lirir  books  to  the  account  of  the  oil  company  and  Spurr  signed 
he  dividend  book  of  the  plaintiff  company.  In  August,  18G8, 
t  dividend  of  $4800  was  declared  by  the  plaintiffs  as  due  to 
iporr,  and  this  also  was  placed  by  the  plaintiffs  to  the  credit 
rf  the  oil  company — but  no  notice  of  their  having  done  so 
4>pears  to  have  been  given  cither  to  Spurr  or  to  the  other 
members  of  the  oil  company. .  Another  dividend  of  32880, 
fedared  16th  October,  1868,  was  dealt  with  in  the  same  way. 
fkese  two  sums  amounting  to  $7680  exceeded  the  amount  due 
Ml  the  coal  by  the  sum  of  $912.  Afterwards,  i.  e.,  after  ICth  • 
^ber,  1868,  and  sometime  in  18G8  or  1869  Spurr  repudiated 
^  plaintiffs'  right  to  credit  the  dividends  on  the  oil  account 
^  refused  to  sign  the  dividend  book.  Gilbert  said :  "  Spun* 
^diated  the  dividend  in  1868.  After  the  16th  October, 
1868,  he  disputed.  *  *  Between  1868  and  1869  he  repudi- 
*^  and  would  not  sign  the  book." 

About  this  same  time  The  Albertine  Oil  Company  began  to 
^6  a  claim  upon  the  plaintiffs  for  damages  for  breach  of 
^tract  in  supplying  a  defective  quality  of  coal,  and  a  written 
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^^2.  claim  specifying  the  particulars  of  damage  and  signed  by 
The  Albert  Moore  or  by  SpuiT  &  Moore  for  the  Oil  Company  was  handed 
I5INO  Co.  ^^  plaintiffs  by  Moore.  It  did  not  appear  from  the  evidence 
Spurb.  how  this  claim  was  settled.  In  September,  1873,  the  plaintifi 
began  the  present  action  for  the  price  of  the  coal,  and 
shortly  afterwards  Spurr  sought  to  recover  his  dividends.  The 
latter  claim  was  referred  to  arbitration  and  Spurr  got  an  award 
for  815,303.38,  which  sum  included  the  dividends  of  1868, 
amounting  to  97,080  and  interest  thereon.  The  amount  of  this 
award  was  paid  to  Spurr  on  ICth  July,  1874.  In  the  action 
for  the  price  of  the  coals  Spurr  alone  defended,  the  other  defend- 
ant having  suffered  judgment  by  default,  and  on  the  trial  of 
the  cause,  which  took  place  at  the  St.  John  Circuit  in  May, 
1881,  before  Weldon,  J.,  the  learned  Judge  nonsuited  the 
plaintiffs  on  the  grounds,  first  that  the  contract  was  with  Spnrr 
alone,  and  secondly  that  plaintiffs  by  crediting  the  dividends 
to  the  oil  company  had  discharged  the  claim. 

February  11, 1882.     Geo,  G.  Gilbeii,  Q,  C,  moved  to  set  aside 
the  nonsuit.     The  Albertine  Oil  Company  had  through  Mr. 
Spurr  got  coal  from  the  plaintiffs  during  186G  and  1867,  and 
Spurr*s  dividends  had  been  appropriated  towards  the  payment 
of  this  coal  under  his  verbal  contract  with  Mr.  Gilbert,  the 
president  of  the  plaintiff   company.    The  oil  company  mi 
vessels  for  the  coal  and  it  was  delivered.     Tlie  orders  were 
taken  in  the  plaintiffs'  books  in  the  name  of  The  Albertine  Ofl 
Company ;  and  the  invoices  and  bills  of  lading  were  made  oat 
in  their  name.     Each  year  the  dividends  were  charged  to  Sparr 
and  credited  to  the  oil  company  without  consulting  with  thca 
or  receiving  their  assent.     During  this  time  the  oil  comptff 
had  recovered  damages  for  inferior  coal  supplied  them.    Mr. 
Spurr  made  no  demand  for  his  dividends  until  the  action  vtf 
commenced  in  1873,  although  he  had  been  informed  in  1870 
that  there  was  a  balance  due  him.     By  the  action  in  1873  Kr> 
Spurr  recovered  SI  5,279.98,  which  must  have  included  all  tbe 
past  dividends   unpaid   him.     The  bargain  for   the  coal,  tf 
stated  by  the  president  of  the  plaintiff  company,  was  mii* 
with  The  Albertine  Oil  Company.    The  company  were  no 
party  to  the  arrangement  with  Mr.  Spurr,  and  ooald  not  i^ 
relieved  by  bis  repudiating  the  contract    It  is  trae  the  divi- 
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ids  were  credited  to  the  oil  company  under  agreement  with        ^^^' 
.  Spurr  as  alleged  by  the  plaintiflfs,  but  this  Mr.  Spurr  ThbAlbkrt 
lies,  and  he  has  recovered  every  dividend  and  the  coal  is  „^ 

paid  for.  If  the  entry  in  the  plaintiffs'  books  was  wrong,  Spuer. 
y  are  not  precluded  from  making  the  correction.  Their 
bt  of  action  against  The  Albertine  Oil  Company,  notwith- 
nding  the  crediting  of  Spurr  s  dividends,  would  still  exist. 
e  oil  company  recognized  their  liability  when  they  brought 
ait  for  damages. 

Wddon,  Q,  C,  contra.  The  receipt  given  on  settlement  of 
I  suit  brought  by  Spurr  does  not  shew  that  the  judgment 
3  for  the  amount  of  the  dividends.  In  September,  1873, 
en  this  action  was  commenced,  the  plaintiffs  were  holding 
t  dividends  of  Mr.  Spurr  and  claiming  them  under  the  agree- 
nt  made  between  him  and  the  president  of  The  Albert 
ning  Company.  The  action  by  Mr.  Spurr  was  not  brought 
til  December,  1873,  and  no  subsequent  transaction  would 
diio  the  plaintiffs  to  recover  on  any  cause  of  action  which 
1  not  exist  at  the  time  the  suit  was  brought.  The  action  of 
>urr  for  himself  against  The  Albert  Mining  Company  would 
»t  revive  a  cause  of  action  against  The  Albertine  Oil  Com- 
aiy.  Moore  and  McGrath  had  a  right  to  call  upon  the  plain- 
Hsto  appropriate  Spurr's  dividends  under  the  agreement  with 
im  as  their  agent.  [King,  J.  If  the  debt  was  once  ex- 
ogaished,  even  for  a  moment,  it  could  not  possibly  revive.] 
ertainly  not,  and  at  the  time  of  bringing  this  action,  Septem- 
JT,  1873,  they  held  Spurr  s  dividends  and  had  appropriated 
wm  to  the  payment  of  this  claim.  Spurr  had  parted  with 
fi  right  to  the  dividends.  He  could  not  possibly  be  surety 
Mi  principal  at  the  same  time.  Mr.  Gilbert  agreed  to  sell  the 
■si  to  the  oil  company  upon  the  security  offered,  and  the  sale 
to  made  upon  the  consideration  of  the  appropriation  of  the 
Wdends.  He  could  not  have  revoked  his  agi'eement  imme- 
*tely  after  the  delivery  of  the  coal.  See  Chitty  on  Contracts, 
8;  Hills  V.  Mes^uird;*^  Walter  v.  James ;^  Jones  v.  Broad- 
^at;^  BeLsliaw  y.Bush;^  Sirnpsonw  Eggington,^ 
the  appropriation  of  the  dividends  was  made,  and  if  the 
iioQ.  a2e0.  4110.11.191. 

«9aB.U& 
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^882.        plaintiffs  allowed  Spurr  to  recover  the  amount  of  them  after 
Th£  Albert  this  action  was  commenced,  that  does  not  create  a  cause  of 
iNiNd    o.   g^^^Qjj .  j^Jt-iinto^i  V.  Brown.^     The  evidence  of  Mr.  Schofield  as 
Spurr.       to  what  the  receipt  included  was  clearly  inadmissible. 

Barker,  Q,  C.y  on  the  same  side.  This  case  should  be  argued 
upon  the  evidence,  and  as  if  no  arbitration  or  award  had  taken 
place.  Divested  of  these,  The  Albeit  Mining  Company  could 
not  possibly  have  recovered.  The  entry  in  the  books  of  the 
plaintiffs  was  made  under  and  by  virtue  of  the  agreement  with 
Spurr,  not  through  a  clerical  error.  In  order  to  make  a  judg- 
ment an  estoppel  on  a  matter  of  fact,  it  must  be  shewn  that 
the  same  point  was  raised,  and  between  the  same  parties :  FlU- 
iers  V.  Allfrey  r  Martin  v.  Tlu^mton.^  The  plaintiffs  have 
neither  shcv.'n  that  the  judgment  is  by  a  competent  court,  nor 
that  the  facts  now  under  discussion  were  then  raised. 

As  to  transfer  in  the  books  being  a  payment,  see  EyUs  r. 
Ellis;*  Waller  v.  Andrews;^  Bramaton  v.  Itobins,^  Whai 
the  appropriation  was  made  under  the  agreement  with  Spurr, 
The  Albertinc  Oil  Company  were  in  the  position  of  havin/j 
their  accounts  paid,  and  no  action  taken  by  Spurr,  and  oo 
judgment  of  the  Court,  unless  they  were  parties  to  it,  could 
affect  that  position. 

Gilbert,  Q.  C,  in  reply. 

The  Albertine  Oil  Company  have  not  been  prejudiced  by  Ac 
action  of  Spurr.  They  have  not  made  any  payment,  and  they 
have  not  paid  into  the  hands  of  the  plaintiffs  any  funds  whidi 
they  could  appropriate.  The  agreement  of  Spurr,  without  tie 
knowledge  or  assent  of  the  Albertine  Oil  Company,  does  not 
alter  their  relation  to  the  plaintiff.  And  they  arc  not  in  ft 
woi-se  position  by  the  judgment  of  the  arbitrators.  The  bA 
that  they  agreed  to  pay  in  a  particular  way,  they  not  having 
done  it  in  that  way,  is  no  ground  for  sajdng  that  the  daim 
cannot  be  enforced. 

l\vck',  Q.  C,y  also  in  reply. 

As  to  Mr.  Schofield's  evidence,  it  is  admissible  to  shew  wbit 
Mr.  Spurr  through  his  attorney  said.  The  information  is  tte 
same  as  if  he  got  it  from  Spurr.    Suppose  it  was  not  admisibb 

X3  Kerr  246.  «4  BIiue.  Ill 

«L.  R.  10  C.  P.  20.  »8  uThW.  SU 
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t  was  the  only  evidence  upon  which  this  motion  for  setting ^^^' 

the  nonsuit  was  based,  still  that  fact  would  not  avail  The  Albert 
here.     There  is  also  the  testimony  of  Mr.  Gilbert  that  the       '  ^^ 
nt  of  the  dividends  had  been  paid  to  Mr.  Spurr,  and  that       Spdrb. 
1  been  done  upon  the  judgment  of  the  arbitrators. 
e  mere  fact  that  when  this  action  was  commenced  the 
ends  had  been  credited  to  The  Albertine  Oil  Company  in 
ooks  of  the  plaintiffs  does  not  extinguish  the  plaintiffs' 
.     Moore  and  McGrath  could  not  have  called  upon  the 
tiffs  to  appropriate  Spurr  s  dividends.     The  plaintiffs  could 
retained  the  dividends,  and  at  the  same  time  brought 
1  against  the  Oil  Company  for  the  amount  of  their  indebt- 

ss. 

Cur,  adv.  vult 

e  following  judgments  were  now  delivered  : 

.LEN,  C.  J.  This  was  an  action  to  recover  for  coal  sold  and 
ered  to  the  defendants  during  the  years  1806,  1807,  and 
.  The  action  was  commenced  on  the  1st  September,  187.*^. 
le  defendants  were  partners,  carrying  on  business  under 
same  of  "The  Albertine  Oil  Company," — the  defendant, 
r,  furnishing  the  capital.  The  contract  for  the  coal  was 
3  by  Spurr,  who  was  a  large  stockholder  in  The  Albert 
ng  Company  (plaintiffs),  and  entitled  to  yearly  dividends 
is  stock.  The  agreement,  as  proved  by  the  plaintiffs,  was 
Spurr  purchased  the  coal  for  The  Albertine  Oil  Company 
e  members  of  which  he  named, — that  the  President  of  the 
itiff  company  told  Spurr  they  would  look  to  him  for  pay- 
b,  as  the  other  partners  were  poor ;  that  the  terms  of  sale 
5  cash  on  delivery  on  board  the  vessels ;  and  that  Spurr 
ed  that  the  dividends  payable  to  him  on  his  stock  should 
limed  in  in  payment  for  the  coal.  That  in  consequence  of 
arrangement  the  plaintiffs  credited  The  Albertine  Oil 
ipany  with  the  amount  of  Spurr's  dividends,  as  they  were 
ired  from  time  to  time,  down  to  August,  1868,  by  which  it 
iars  that  the  coal  delivered  up  to  that  time  had  been  paid 
leaving  a  balance  of  S912  due  to  Spurr.  In  the  latter  part 
leyear  1868,  Spurr  repudiated  the  agreement  to  appropriate 
lividends  to  the  payment  of  the  coal,  and  refused  to  sign 
receipts  therefor  in  the  plaintifl^'  books.    He  had  signed 
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1882.        the  receipt  for  the  dividend  of  1866.    He  afterwards  brought 


The  Albert  an  action  ac^ainst  the  plaintiffs  for  the  dividends :  this  acUoo 
iNiNd  o.  ^^,^  referred  to  arbitration,  and  an  award  was  made  in  favor  rf 
Spurr.  Spiirr  for  upwards  of  $15,000,  which  the  plaintifis  paid  in  JoJy, 
1 874.  The  receipt  given  for  the  payment  stated  that  it  wm 
in  full  satisfaction  of  tlie  judgment  in  the  suit  of  SpuiT  against 
The  Albert  Mining  Company,  and  it  appeai^ed  (though  ihe 
evidence  was  objected  to)  that  it  included  the  dividends  for 
the  yeai-s  1867  and  18G8. 

It  appeared  that  the  coal  delivered  was  charged  in  the 
plaintiffs'  lxx)ks  to  The  Albcrtine  Oil  Company,  and  that  the 
bills  of  lading  on  the  shipyients  of  the  coal  wei'e  also  made  ont 
in  their  name,  and  that  sometime  aftei'wards  a  notice  signed 
by  Spurr  and  Moore,  the  other  defendant,  was  given  to  the 
plaintiffs,  complaining  of  the  inferior  ([uality  of  the  coal,  and 
claiming  damages  in  consequence. 

The  learned  Judge,  at  the  trial,  was  of  opinion  that  the  coal 
was  sold  to  Spurr  alone ;  that  the  agreement  by  him  for  the 
appropriation  of  his  dividends  to  the  payment  of  the  coal  had 
not  been  rescinded  when  this  action  was  brought,  and  that  the 
subsequent  payment  of  the  dividends  by  the  plaintifis  had  no 
effect :  he  accordingly  nonsuited  the  plaintiffs. 

I  do  not  think  the  evidence  shews  that  the  agreement  fir 
the  sale  of  the  coal  was  made  with  Spurr  individually.  The 
fact  that  the  president  of  the  company  told  him  at  the  tioM 
that  they  would  look  to  him  for  payment  because  his  oo-ptfi* 
ners  were  poor  is  not  conclusive  on  the  point ;  and  the  note 
that  was  given  to  the  plaintiffs  claiming  damages  for  the  bid 
quality  of  the  coal  is  a  strong  fact  to  shew  that  the  defendanU 
understood  the  contract  was  not  made  with  Spurr  individually* 
At  all  events,  I  think  that  was  a  question  which  should  hare 
been  submitted  to  the  jury. 

As  to  the  other  ground  of  nonsuit — I  do  not  dispute  the 
position  that  a  plaintiffs  right  of  action  must  be  complete 
befoi'e  he  commences  his  suit ;  and  consequently,  that  unk^ 
the  plaintiffs  had  a  cause  of  action  on  the  1st  September,  187S. 
they  must  fail;  but  I  am  not  satisfied  that  because  they  did 
not  pay  the  dividends  to  Spurr  until  1874,  they  had  no  ems' 
of  action  prior  to  that  time.  Their  cause  of  action  arose  on  Ae 
delivery  of  each  cargo  of  coal  which  was  not  paid  for,  or  at  ^I' 
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i^enis,  at  the  time  Spurr  refused  to  allow  his  dividends  to  be 18S2. 

Implied,  and  not  from  the  time  they  paid  over  the  dividends  to  The  Albert 
Urn.    If  in  October,  1 868,  Spurr  repudiated  his  agreement  to  ap-      '^'^^ 
propriate  his  dividends  to  pay  for  the  coal,  I  think  the  plaintiffs      Spurr. 
tten  bad  a  ri<rht  to  sue  for  the  coal  delivered,  and  it  would  not 
bin  Spurr's  mouth  to  say  that  it  had  been  paid  for  by  those 
dividends. 

No  doubt  the  president  of  The  Albert  Mining  Company 
Wieved  that  he  had  the  right  to  appropriate  the  dividends  to 
ike  payment  of  the  coal ;  but  it  did  not  appear  that  Spurr  ever 
•nented  that  he  should  do  so.  The  agreement  that  the  divi- 
teids  should  be  turned  in  in  that  way  does  not  necessarily  mean 
that  the  plaintiffs  had  the  right  so  to  appropriate  thorn,  and 
%Mirrs  subsequently  refusing  to  allow  the  dividends  to  l^e  so 
ipfdied  would  seem  to  shew  that  he  still  treated  them  as  under 
kb  control.  There  was  nothing  to  shew  that  the  other  defend- 
wts  knew  anything  about  the  arrangement  made  by  Spurr 
bribe  payment  of  the  coal.  As  members  of  the  firm  for  whose 
benefit  the  contract  was  made,  their  liability  to  the  plaintiffs 
iQold  continue  until  the  coal  was  paid  for ;  or,  at  all  events, 
mtil  the  plaintiffs  had  done  some  act  which  would  preclude 
ikem  from  saying  it  was  not  paid  for.  The  burthen  of  proving 
<tte  or  other  of  these  propositions  was  on  the  defendants. 

As  the  case  now  appears,  the  defendants  have  received  the 
ttil  which  they  agreed  to  purchase,  and  have  not  paid  for  it — 
fte  fands  which  Spurr  agreed  to  appropriate  to  the  payment 
kiTing  been  afterwards  claimed  by,  and  paid  over  to  him :  the 
^ties  of  the  case  therefore  would  appear  to  be- clearly  with 
fte  plaintiffs.  WTiether  they  so  dealt  with  the  dividends  as  to 
•■Kwnt  to  payment  for  the  coal,  was,  I  think,  a  question  which 
Acmld  have  been  submitted  to  the  juiy.  The  entry  in  their 
kooks  shewing  that  the  amount  of  the  dividends  had  been 
•edited  to  Uie  oil  company  in  payment  of  the  coal  was  not 
•Oftdosive :  it  was  competent  for  them  to  explain  it,  and  shew 
'kit  the  money  was  not  in  fact  paid.  Graven  v.  Key;^  Lee  v. 
^moouMii^  ct  Yorkshire  Ry.  Co.^ 

I  think  the  nonsuit  should  be  set  aside. 
[  Wetmore,  J.,  concurred. 

18  B.  &  Ad.  SIS.  SL.  U.  G  Ch.  527. 
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^^-'  Weldon,  J.    This  action  was  tried  before  me  at  the  St  John 

The  Albert  May  Court  in  1881,  and  a  nonsuit  ordered ;  the  evidence  of 
''  \j'      '   tlie  plaintiffs  shewing  a  special  contract  made  by  the  company 
Sri'RR.      with  Spurr,  and  no  rescinding  of  the  same,  for  the  coal  delivered 
to  vessels  by  order  of  Spurr  and  the  dividends  paid  to  Spun 
some  years  after  the  coal  had  been  shipped,  and  after  this 
action  was  commenced.    The  president  of  the  company,  Mr. 
(jrilbert,  states,  *'He  was  pi-esident  of  the  company  in  1860 
and    1807;  that  Spun*  came  to  him  in  Mai*ch  or  April  of 
18()C  and  wanted  coal  for  the  oil  works  above  the  falls;  Spurt 
had  to  supply  the  capital,  Moore  the  work,  and  McGratli  sold 
the  oil.     SpniT  wanted  coal  for  the  years  18(5G  and  1807.    I 
agreed  with  him  at  ?1 1  per  ton — SOOO  tons  in  each  year.    In 
the  wint^jr  of  18(I7  it  was  reduced  to  2000  tons.     I  sent  him 
the  eual  by  directing  Ketchum  to  ship  to  Spurr  s  oitler, — I  only 
directed  them  to  be  sent.     Mr.  Ellman  was  secretary  to  the 
company ;  the  paper  containing  Spurr  and  the  oil  company's 
claim  was  handed  to  me  at  the  office  by  Mr.  Moore ;  it  was  for 
damages;  thi;  dividends  up  to  10th  August,  18(18,  would  more 
than  pay  the  coal  and  leave  over  ?f)00  due  to  Spurr.    Spurr  made 
a  heavy  claim  for  damages,  as  he  alleged  the  coal  was  wet ;  the 
paper  was  in  couit  at  the  last  term,  when  wo  wxrc  nonsuited; I 
never  saw  the  paper  since ;  he  claimed  $24,000, — every  ingenui^ 
was  practised  in  making  it  up, — the  paper  was  in  Spurr's  hand- 
writing, but  signed  by  John  Moore."    On  his  cross-examinatiao 
he  says,  "  Spurr  was  to  pay  cash  on  delivery  on  board  at  Hills- 
boro ;  I  told  Spurr  the  others  were  poor,  and  I  should  look  to 
hiiu ;  he  was  to  turn  in  his  dividends  on  his  stock ;  he  vas  a 
large  stockholder,  and  his  dividends  were  to  go  to  pay  for  the 
coal, — that  was  the  arrangement, — his  dividends  were  credited 
to  oil  company  10th  August,  1868,  and  overpaid  the  coal,  and 
there  remained  due  Spurr  on  his  dividends  over  S900;— h^ 
subsequently  put  in  a  claim  for  heavy  damages ;  he  did  nA 
grumble  until  the  quantity  was  reduced  to  2000  tons."    On  hi* 
re-examination,  Mr.  Gilbert  says, — "  Spurr  repudiated  in  Oct- 
18C8, — before  this  suit  was  commenced;  we  paid  dividends  of 
18G8,  after  a  suit  and  an  arbitration  which  we  had;  some 
difl'erence  in  the  end ;  coal  always  wet.    If  the  dividend  cl 
1868  w^as  allowed  it  would  overpay  for  the  coal  8900  and  odd 
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aim  for  coal  not  paid  for  is  $6,760."    Samuel  Schofield  was        ^^2. 

My  of  the  company  after  Mr.  Ellman  in  1868.    He  said  :  The  Albert 

lember  a  letter  from  Mr.  Spurr  and  signed  by  Moore ;  the      ^^^ 

was  lost  in  the  fire  of  1877  ;  it  contained  a  claim  against      Spurb. 

)mpany  for  3004  tons  in  1866  and  1981  tons  in  1867; 

lad  received  that  quantity  in  those  two  years,  and  the 

was  for  deficiency  in  the  quality ;  there  was  shale  and 

Q  substances,  extra  labor  for  picking  over  and  excluding 

foreign  stuflT,  and  extras:  the  diflerent  items  were  in 

;  the  paper  was  signed  by  Spurr  and  Moore."     On  his 

examination,  he  says — "  They  claimed  heavy  damages ;  I 

the  books;   I  don't  remember  about  the  dividends;   I 

»11  without  looking  at  the  books."     (Looks  at  the  books). 

books  of  the  company  shew  S9 12  the  balance  due  after 

er,  1868.     The  balance  would  be  this  $912,  after  credit- 

m  with  the  dividends.     The  company  claimed  to  hold  the 

nds,  and  that  was  the  balance  due  to  him  on  the  5th 

1870.    He  (Spurr)  claimed  foreign  substance  and  shale ; 

p)i  the  damages  it  would  pay  for  the  coal ;  he  claimed  it 

ot  coal.     I  believe  there  was  oil  in  it.     I  can't  say  what 

would  make.     I  made  this  balance  by  the  direction  of 

esident  of  the  company,  Mr.  Heniy  Gilbert."     (The  books 

the  coal,  debits  and  credits,  the  dividends  due  to  Spurr 

3  stock :  the  coal  charged  to  the  oil  company,  and  the 

s  to  16th   October,  1868.)     After  crediting  this  there 

1  be  $912.60  going  to  Spurr.     The  witness  stated  that 

)  in  the  books  to  the  credit  of  Spurr  was  paid  to  Spurr  or 

lidtors,  and  to  shew  this  the  following  receipt  was  put  in 

lee: 

Supreme  Court. 

I  DeWolf  Spurr  v.  The  Albert  Mining  Company. 

idved  from  Henry  Gilbert,  Esq.,  President  of  The  Albert 

g  Company,  Fifteen  Thousand  Three  Hundred  and  Three 

(liars,  in  full  satisfaction  of  the  judgment  in  this  suit. 

f  16, 1874.  Chas.  W.  Weldon,  Plff.  Atty. 

joA.    Amt.  of  Judg't $15,279  98 

Memorial, 80 

Interest  from  July  9, 17  80 

DraVg  Bd.  of  Atty  &  ent'g 

satuf.  upon  Judg't ,  5  00 

$16,303  58 
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1882^ The  witness  stated  this  sum  included  dividends  which  were 

TiieAlkkrt  charged  against  Spurr  in  1868.     This  evidence  was  objected 
J,"    ^'   to,  and  received  and  allowed  on  the  plaintiflTs'  responsibility, 
SruKK.       being  after  action  brought.     There  was  no  money  paid  besides 
what  the  receipt  contained. 

The  ve&sels  which  carried  the  coal  from  The  Albert  Mining 
Company's  wharf  in  Albert  County  were  chartered  by  Mr. 
Spurr  s  directions.  It  appeared  from  the  testimony  there  Iiid 
l)een  former  trials  between  the  parties,  and  many  papei-s  were 
lost  in  the  fire  of  1877.  The  witnesses  were  allowed  to  state 
their  contents.  They  were  from  Spurr  to  the  agents  at  the 
mines. 

I  am  of  opinion  the  rule  to  set  aside  the  nonsuit  should 
be  refused.     At  the  time  of  the  commencement  of  this  action 
on  1st  September,  1873,  the  coal  sold  and  delivered  by  the 
plaintiffs  under  the  contract  made  by  and  with  Spurr,  and  not 
rescinded  with  the  president  of  The  Albert  Mining  Company 
in  1800,  had  been  fully  paid  for  according  to  the  agreement, 
and  a  balance  due  to  Spurr  on  his  dividends,  after  paying  ioc 
all  coal,  of  SOI  2.     This  was,  by  the  plaintiffs*  own  shewing, 
what  w^as  due  Spurr  on  the  9th  July,  1870,  and  if  Mr.  Spurr 
brings  an  action  against  the  company  to  recover  his  dividends, 
the  company  defends  the  suit,  and  a  judgment  recovered  against 
the  defendants  in  that  action,  which  is  subsequently  paid  by 
the  plaintiffs  some  months  after  bringing  this  suit ;  even  sup- 
losing  the  judgment  included  Spurr 's  claims  for  unpaid  divi- 
dends, how  can  the  defendants  in  this  action,  with  whom  no 
contract  existed  between  the  plaintiffs  and  them  be  made  liaUe 
by  that  ?    The  action  of  Spurr,  and  judgment  obtained  against 
the  plaintiff*  company,  may  have  embraced  the  dividends  due 
to  him  and  something  more ;  he  appears  to  be  a  lai^  8haI^ 
liolder,  holding  OGO  shares  in  18G8,  and  his  dividends  ranging 
from  ten  to  four  dollars  per  share;  but  from  the  costs  ($39106) 
it  is  very  evident  the  suit  was  defended.     There  was  no  evi- 
dence to  shew  what  the  action  of  Spurr  against  The  Albert 
Mining  Company  included ; — it  would  necessarily  include  all 
the  demands  Spurr  had  against  the  company.     The  witness, 
Mr.  Schofield,  was  only  appointed  secretary  of  the  company  in 
18G8.    How  long  Spurr  was  pressing  a  claim  for  dividends  or 
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i»y  other  claim,  did  not  appear.     Mr.  Gilbert,  the  president  of        ^^^- 
^  company,  and  Mr.  Schofield,  the  secretary,  both  state  Spurr  The  Albebt 
was  claiming  heavy  damages.     Mr.  Schofield  says,  in  his  evi-       *  ^, 
dence,  "The  books  of  the  company  shew  S912  due  after  October,      Spurb. 
1868;  the  balance  would  be  this  after  crediting  the  dividends ; 
the  company  claimed  to  hold  the  dividends,  and  that  was  the 
balance  due  to  him  at  the  date,  5  th  July,  1870.     Ho  claimed 
for  foreign  substances  and  shale,  and  he  claimed  damages  for 
the  foreign  substances ;  if  he  got  damages  it  would  pay  for  the 
coaL    I  can't  say  what  oil  it  would  make.     I  believe  there  was 
oil  in  it     I  can't  say  how  much  oil  was  in  it.     I  made  this 
balance  by  direction  of  the  president  of  the  company,  Mr.  Henry 
Gilbert."     The  president  of  the  company  states,  "  Mr.  Spurr 
^as  a  large  stockholder :  there  was  §900  due  Spurr.     Subse- 
quently he  put  in  a  claim  for  heavy  damages.     We  paid  after 
suit  and  an  arbitration  which  we  had." 

There  was  no  evidence  to  shew  how  the  amount  of  the  ver- 
dict or  arbitration  was  arrived  at,  and  if  the  arbitrators  allowed 
damages  as  Spurr  claimed,  it  would  more  than  pay  for  the  coal, 
^d  left  the  case  in  doubt  and  unexplained.    There  had  been 
*Wo  suits.     The  witness,  Schofield,  says — there  was  a  trial  for 
^^  coal  in  1870,  and  one  in  187G.     The  papers  which  were 
^o»t  were  before  the  trial  of  1870.     The  judgment  referred  to 
^asthc  result  of  an  arbitration;  the  arbitrators  were  DeFoi-est, 
Jones,  and  Ring ;  none  of  these  persons  were  called  as  wit- 
nesses by  the  plaintiffs  to  shew  what  the  sum  awarded  by  them 
^  Spurr  was  for;  the  matter  was  left  in  doubt  and  unexplained. 
*f  the  claim  of  Spurr  for  damages  was  allowed  by  the  arbitra- 
^rs,  the  coal  would  be  paid  for  and  no  action  could  be  main- 
tained for  that.     The  coal  got  in  18G6  and  1807  was  4985  tons. 
IHvidends  were  paid  in  18G5  and  up  to  1874.     The  dividends 
^  1867  are  credited  to  the  defendants,  and  dividends  paid  to 
Spurr  voluntarily  paid.     If  there  was  money  due  for  the  coal 
^hich  was  to  be  paid  by  the  dividends  of  Spurr,  and  the  plain- 
tiffs, with  a  full  knowledge  of  the  arrangement  and  agreement 
^Mde  with  Spurr,  when  the  bargain  was  made  for  the  coal, 
"-^^hich  was  to  be  paid  in  cash  from  his  dividends, — the  plain- 
tiffiwere  under  no  mistake  of  facts  as  to  the  bargain, — no 
I  lesciading  of  the  same  by  the  parties.    They  have  an  arbitra- 
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1882.  ^  tion  about  sonic  dispute  as  to  the  quality  of  the  coal,  and 
TiiK  Albert  ilividonds.     A  suit  is  brounrht  and  is  I'cf erred  to  arbitration; 
iNiNc.    o.  ^^  award  is  made  against  the  plaintiffs  in  favor  of  the  defend- 
Spurr.      ant,  Spurr,  upon  which  award  judgment  Is  entered,  and  the 
defendants  in  that  action — the  plaintiffs  in  this — shall  they, 
upon  so  doing,  maintain  an  action  against  the  oil  company  for 
the  coal  so  bargained  and  sold  to  Spurr,  under  a  special  agree- 
ment, to  be  paid  for  by  his  dividends  in  the  plaintiff  company, 
when  thase  dividends  far  exceed  the  price  and  value  of  the 
coal;  some  dividends  being  paid  voluntarily,  others  covered  by 
action  at  law  ?    I  am  of  opinion  they  cannot.     In  1808  Spurr 
had  900  share^>,  upon  which  dividends  of  $'>  and  S3  were  paid 
and  settled  for.     In  1809  Spurr  had  005  shares,  upon  which 
55.")  per  share  was  paid  on  the  19th  October.     Another  dividend 
22nd  November,  1809,  of  82.50  per  share  paid ;  and  dividend 
7th  August,  1874,  of  ?10  per  share  paid.     The  dividends  being 
thus  paid  by  the  plaintiffs  to  Spurr,  while  the  contract  regarding 
the  coal,  made  with  the  president  of  the  company,  still  remains 
unsettled  as  alleged.     How  can  the  plaintiffs,  after  doing  tbeae 
acts  of  paying  Spurr  his  dividends,  sue  the  oil  company  for  the 
coal  sent  to  them  by  Spurr  s  contract  to  supply  the  coal ;  he 
being  the  person  to  supply  the  same ;  and  the  president  of  the 
company,  with  a  full  knowledge  of  the  facts  under  which  the 
company  sold  to  Spurr,  and  how  the  same  was  to  be  paid  for, 
in  lieu  of  paying  cash  on  delivery ;  but  as  SpuiT  was  a  laige 
stockholder  in   the   company,  payment  from    the  dividends 
becoming  due  to  him  was  accepted  the  same  as  cash.    The 
president  told  Spurr  that  "  Moore  and  McGrath  being  poor,  he 
should  look  to  Spurr  alone,  and  the  dividends  on  his  stock." 
With  a  full  knowledge  of  the  contract  thus  made  with  Spntr, 
and  large  amounts  of  dividends  voluntarily  paid  to  Spurr,  over 
and  above  those  dividends  recovered  by  arbitration  and  judg- 
ment, how  can  an  action  be  maintained  against  Spurr,  Moore, 
and  McUrath,  (McGrath  having  since  died),  for  the  coal  fa^ 
nished  under  such  circumstances  ? 

I  am  clearly  of  opinion  this  action  is  not  maintunable,  and 
there  was  not  evidence  upon  which  a  jury  could  be  asked  to 
find  a  verdict  on  the  issue  they  were  sworn  to  tiy.  If  Sporr 
had  not  assigned  or  agreed  to  allow  hb  dividends  to  paj  for 
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the  coal,  he  would  have  to  pay  cash  according  to  the  terms  of  ^^^* 
the  company  in  making  sales.  The  other  defendants,  Moore  The  Albert 
[  and  McGrath,  had  no  money  to  pay.  Spurr  was  to  supply  the  'J^ 
-'  capital  and  mill,  and  they  (Moore  and  McGrath)  did  the  work.  Spurb. 
-;  Moore  did  the  work,  and  McGrath  sgld  the  oil,  and  the  agent 
[  at  the  mines  shipped  to  Spurr  s  order.  The  handing  of  Spurr's 
I  daim  for  damages  by  Moore  to  the  president  of  the  company 
1^  would  not  make  the  defendants  liable  or  alter  the  contract 
[  made  by  Spurr  with  the  plaintiffs.  The  payments  of  the  divi- 
[  dends  to  Spurr  after  this  action  was  brought  could  not  affect 
[  this  case.  The  evidence  was  admitted  on  objection  contrary 
I  to  my  opinion,  upon  the  risk  and  responsibility  of  the  plain- 
[  tiflb'  counsel,  and  they  contend  it  is  no  ground  for  a  nonsuit. 
I  dissent  from  this  view ;  the  evidence  as  admitted  does  not 
sustain  the  issue,  even  had  it  been  legal  evidence.  See  Caatrique 
V.  Besnaho,^  The  onus  of  proving  the  dividends  of  18G8  were 
in  the  plaintiffs'  hands,  as  payment  for  the  coal,  when  this 
action  was  commenced,  was,  it  is  true,  on  the  defendants,  but 
the  evidence  of  Schofield  shewed  they  were  not  paid  until  July, 
1B74,  and  this  action  was  commenced  on  the  1st  September, 
1873.  Lord  Denman,  C.  J.,  says,  ''An  opposite  rule  would 
.  justify  a  party  in  suing  when  he  ascertained  his  right.  It 
follows  that  the  plaintiff  in  this  case  has  taken  upon  himself 
to  diew  a  right  of  action  existed  before  he  commenced  his  suit; 
sad  not  having  done  so  he  must  fail.'* 

In  the  case  of  Bundle  v.  Little,^  the  Court  say,  "  The  rights 
of  parties  at  the  trial  are  the  same  as  they  were  at  the  com- 
nteooement  of  the  suit." 

The  plaintiffs  held  the  dividends  of  the  defendant,  Spurr, 
faf  the  payment  of  the  coal  shipped  in  1807,  according  to  the 
^peement  made  with  him — they  cannot,  in  my  opinion,  sus- 
tain an  action  against  these  defendants,  and  they  were  rightly 
WWteuited.     The  payment  of  the  dividends  when  recovered  in 
•  suit  at  law,  where  the  agreement  made  with  Spurr  by  the 
I^ident  of  the  company  in  186G  was  then  in  force,  and  the 
*  (iKpadiation  by  Spurr  was  not  a  rescinding  of  the  agreement — 
'^  parties  must  consent  to  the  rescinding. 
^IKO,  J.    After  stating  the  facts  as  set  out  above,  continued  : 
Ai  to  tbe  first  point,  however  it  might  be  if  the  matter  stood 

I6q.a48«.  so q.  a  178. 
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1882.        alone  on  wliat  passed  lx?t\veen  Gilbert  and  Spurr  at  the  time 
TnK  AujERT  of  the  contract  for  the  18GG  supply,  still,  looking  at  tlie  way  in 
I  iNiNc    o.   ^yj^jgj^  ^^Q  contract  was  treated  by  both  parties,  at  the  chai^ 
SiTRu.       in  the  books,  the  orders  for  cargoes,  the  shipping  papers,  and 
at  the  oil  company's  claiiu  for  damages  for  breach  of  this  con- 
tract, it  would  seem  that  there  is  evidence  that  the  contract 
was  with  the  oil  company,  at  all  events  that  there  is  evidence 
from  which  it  may  l»e  inferred  that  the  contract  for  the  1867 
supply  was  between  the  paities  who,  in  the  coui'sc  of  the  per- 
formance of  the  contract  of  the  vear  before,  had  treated  each 
other  as  the  parties  in  fact  to  such  contract. 

As  to  the  second  point,  it  is  clear  that  if  the  act  of  the  plain- 
tiffs in  crediting  the  dividends  to  the  oil  company  in  plaintifi^' 
books  amounted  to  payment  under  the  contract  or  to  a  dis- 
charge in  any  way  of  the  debt,  the  subsequent  payment  of  the 
dividends  to  Spurr  under  the  award  could  not  i-evive  the  debt, 
but  the  question  is  as  to  the  eff'ect  of  what  was  done  by  plain- 
tiffs. Assuming  that  the  contract  was  between  the  plaintifi 
and  the  oil  company,  it  would  seem  that  the  liability  of  the  oil 
company  to  pay  for  the  price  of  the  coal  was  something  entirely 
distinct  from  the  engagement  of  Spurr  respecting  his  accraing 
dividends.  The  liability  of  the  oil  company  would  be  to  pay 
cash  on  delivery  free  on  board  at  Hillsboro,  or  if  the  tinae  rf 
payment  could  be  supposed  to  be  extended  until  Spurrs  (llri- 
dends  should  be  earned,  then  the  liability  of  the  oil  company 
w^ould  be  to  pay  at  such  extended  time  by  a  payment  equal  to 
cash  at  time  of  delivery.  In  either  case  the  transaction  woaU 
be  this  :  a  sale  to  the  oil  company  involving  an  obligation  by 
them  to  pay  the  price,  and  a  collateral  securit}'  given  by  Spurr 
by  a  charge  on  his  dividends.  The  discharge  of  Spurr  from 
his  collateral  undertaking  would  not  dlschaige  the  debt ;  still 
if  the  security  w^ere  dealt  with  so  as  to  extinguish  the  debt  &s 
to  one  or  all  of  the  joint  debtors,  the  debt  would  be  gone  and 
could  not  l)e  revived,  and  the  question  is  whether  it  was  so 
dealt  with.  A  first  question  arises  as  to  the  meaning  of  the 
collateral  agi*eement.  Spurr  was  to  turn  in  his  dividends  to 
pay  for  (i.  e.  to  secure  payment  for)  the  coal.  Ordinarily  UA 
would  imply  that  he  was  to  do  something  towards  renderingf 
the  dividends  available  to  plaintiffs,  and  the  course  of  dealii^ 
with  regard  to  the  dividends  appears  te  have  been  for  Spuir 
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he  dividend  book.     Gilbert  says  that  in  October,  186G,        1882. 
ras  after  the  first  contract  began,  Spurr  signed  the  Tiu  Albert 

book.     In  1868  or  1869,  however,  he  refused  to  ^™  ^• 

dividend  book.     In  the  absence  of  fuller  evidence      Spurr. 

the  course  of  dealing  in  regard  to  the  dividends  of 
[)any,  I  think  it  is  diflScult  to  say  that  Spurr  turned 
ividends,  and  it  is  no  part  of  the  plaintiffs'  case  to 
ividence  on  this  point.  •  Apart  however  from  this,  it 
ioubted  whether  the  plaintiffs'  right  under  the  agree- 
I  anything  more  than  a  right  to  enforce  a  charge  upon 
dends  in  the  manner  in  which  charges  are  usually 
;  but  even  if  Spurr  may  be  taken  to  have  authorized 
tiffs  to  make  payment  of  the  amount  of  his  dividends 
herring  the  amount  to  the  credit  of  the  oil  company 
irge  of  the  coal  account,  I  do  not  think  that  this 
k1  the  plaintiffs  in  the  first  place  to  fix  and  determine 
mt  of  the  oil  company's  indebtedness  to  them  on  the 
ract,  and  then  to  liquidate  it  by  crediting  the  oil  com- 
h  the  amount  of  Spurr's  dividends,  without  giving 
3  oil  company  or  Spurr  the  opportunity  of  disputing 
3d  indebtedness,  or  without  any  notice  to  the  oil  com- 
;he  extinguishment  of  the  debt.  It  is  still  open  to  the 
ts  to  dispute  the  amount  of  the  debt,  and  this  could 
it  were  paid.  And  looking  at  the  way  in  which  the 
kny  and  Spurr  treated  the  alleged  collateral  agreement, 
t  cannot  be  said  as  a  matter  of  law  that  the  parties 

that  the  plaintiffs  should  ascertain  and  discharge  the 
a  simple  transfer  of  accounts  in  their  own  books, 
r  repudiated  the  right  of  the  plaintiffs  to  do  so,  and 
recovered  back  the  dividends,  while  the  other  defend- 
B  to  the  present  time  do  not  appear  to  have  treated 
\  done  by  plaintiffs  as  an  extinguishment  of  the  debt; 
ntrary  they  have  suffered  judgment  by  default  in  this 
The  plaintiffs  have  proved  their  cause  of  action,  and 
8  facts  of  the  case  I  do  not  think  that  Spurr  as  the 
iding  party  can  set  up  that  the  debt  has  been  dis- 
ny  the  dividends.  For  these  reasons  I  think  the  non- 
id  be  set  aside. 

Rule  abaolute  to  set  aside  Twnauit 

H.  &  BeportiL  40 
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1882.  PHAIR  V.  VENNING. 


Nwember.     jTiskeries  Act— Regulation^ Eiparian  owner— Eight 

Fishery  Officer — Not  protected  by  c.  89  ConeoL  Sia 
CKtion — Not  entitled  to. 

By  seotioa  19  of  "  The  FUlieries  Act "  (31  Vic,  o.  60),  the  Qixwm 
ConQcil  is  empowered  to  make  regulations  for  the  better  m 
regulation  of  the  sea-coast  and  iidand  fisheries ;  to  prevent 
demotion  or  pollution  of  streams ;  to  reffulate  and  prevent  i 
hibit  the  destruction  of  fish ;  and  to  forbid  fishing,  except  mk 
leases  or  licenses:  such  regulations  to  have  we  same  fe 
were  contained  in  the  Act,  notwithstanding  that  they  may  e 
alter  any  of  the  provisions  of  the  Act  resp^sting  the  plaoea  a 
inff,  or  the  terms  specified  as  prohibited  or  close  seasons ;  aa 
other  modes,  times  or  places  ak  may  be  deemed  by  the  €k>ye 
to  be  adapted  to  different  localities,  or  may  be  thought  other 
The  following  regulation  was  made  as  under  the  authoritr 
section :  "Fuming  fur  salmon  in  the  Dominion  of  Canada,  ezce 
authority  of  leases  or  licenses  from  the  Department  of  Maiuu 
is  hereby  prohibited," 

Held,  That  this  regulation  (bo  far  as  it  might  be  held  to  ext( 
proprietors  on  non-tidal  rivers)  was  not  authorized  by  sec  19  of 
Act," 

Held,  also,  bv  Allen,  C.  J.,  Weldon  and  Kino,  JJ.,  that  a  p 
sion  of  land  bordering  on  a  non-tidal  river,  as  a  tenant-at-wi] 
is  entitled  to  be  treated  as  a  riparian  owner,  so  far  as  regit 
fishing. 

Held,  also,  by  Allen,  C.  J.,  Weldon,  and  Kino,  JJ.,  that  a 
who  wrongfully  prevented  a  riparian  owner  from  exercising  1 
ing,  was  not  protected  by  c  89,  Consol.  Stat.,  nor  entitled  to 
under  c.  90. 

This  was  an  action  for  trespass  to  land,  assault,  ai 
prosecution,  tried  before  Mr.  Justice  King,  ai 
Sittings.  The  learned  Judge  directed  the  jury  liu 
no  evidence  to  support  the  count  for  malicious 
and  a  verdict  was  rendered  for  the  defendant  on 
On  the  other  counts  the  jury  found  a  verdict  for 
for  $511.  Leave  was  reserved  for  the  defendant 
enter  a  nonsuit  on  the  points  which  will  be  found  e 
argument.  The  facts  and  pleadings  are  set  out  in 
of  Mr.  Justice  Palmer  and  the  Chief  Justice. 

October,  1882.  Harrison,  in  support  of  motioi 
suit,  or  failing  that,  for  a  new  trial. 

The  order  in  Council  of  June  11th,  1879,  declares 
ing  for  salmon  in  the  Dominion  of  Canada,  exce; 
the  authority  of  leases  or  licenses  from  the  Be] 
Marine  and  Fisheries  is  hereby  prohibited."  The  ] 
fishing  for  salmon  in  the  S.  W.  Miramichi  without  f 
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Bcense  and  whilst  so  engaged  his  rod  and  reel  were  taken  from        ^^^' 
lumby  the  defendant,  a  fishery  officer  for  the  Province  of  New       Phair 
Brunswick,  and  confiscated  for  a  violation  of  such  order  in    vkknino. 
;  Coandl.    It  is  contended  by  the  plaintiff  that  the  order  does 
not  apply  to  him,  as  he  was  a  riparian  proprietor,  and  as  such, 
iilj  the  terms  of  the  2nd  sect.  Fisheries  Act,  1868,  not  required 
^io  take  out  a  lease  or  license.    My  contention  is  that  the  2nd 
■wL  does  not  save  the  plaintiff;  that  it  only  means  that  leases 
or  licenses  cannot  be  granted  to  third  parties  of  the  watei*s 
i^^UoDging  to  riparians,  as  was  done  in  the  case  of  Steadman  v. 
ilkbertsoii.^     This  order  in  Council  is  simply  a  regulation  of 
;Ae  Fisheries,  passed  under  the  authority  of  the  19th  sect,  of  . 
ffte  Fbheries  Act,  and  it  is  clear  that  Parliament  have  the  right 
mider  the  B.  N.  A,  Act,  to  regulate  the  Fisheries.    [Allen,  C. 
X   Does  not  the  Robertson  case  settle  this  ?]    Not  at  all.    It 
ady  holds  the  Government  cannot  grant  a  lease  to  a  third 
party,  but  the  question  here  is,  whether  a  riparian  owner  can 
Mi  on  his  own  land  without  a  license.    Parliament  has  a  right 
to  restrict  persons  from  fishing,  whether  they  are  riparian  pro- 
prietors or  not.     pPALMER,  J.     Beyond  that  is  this  question — 
tu  Parliament  say  to  one  riparian  owner  that  he  may  fish  and 
to  another  not  ?    Ejng,  J.    If  parliament  delegates  to  any  per- 
■OD  or  department  the  power  to  say  whether  I  shall  fish  or  not, 
ik  leaves  me  no  right.]    Parliament  surely  has  the  right  to 
pve  the  Government  power  to  regulate  the  Fisheries — to  close 
i^  river,  for  instance,  for    four  years.      [Palmer,  J.    Grant 
tfcat,  but  could  they  close  it  forever  ?]    I  say  they  could,  if 
ttey  thought  it  requisite  for  breeding  purposes.    [Allen,  C.  J. 
And  take  away  the  rights  of  a  man  and  his  heirs  for  all  time 
to  come  ?]    Yes. 

2.  Even  if  the  contention  on  the  other  side  is  correct,  that 
the  section  does  not  apply  to  riparian  owners,  Mr.  Phair  was 
iH^t  a  riparian  proprietor,  nor  had  he  a  grant  or  deed  of  the 
&hing :  Coulson  &  Forbes  on  Waters,  336,  341. 

3.  The  defendant  was  acting  under  the  Fisheries  Act,  and  was 
^  liable  to  any  action  or  suit :  Consol.  Stat.  c.  89.  He  acted 
^der  the  Statute  and  seized  those  articles,  which  he  was  re- 
Sailed  to  do.    He  confiscated  the  materials  on  view,  and  was 
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^892.        therefore  acting  under  the  requirements  of  an  Act  of  the  Parlia- 
Phair      ment  of  Canada,  and  no  action  will  lie. 
Venning.         ^-  "^^^  defendant  was  acting  as  a  Justice  of  the  Peace,  and 
was  entitled  to  notice.    The  Fisheries  Act  of  1868,  sec.  1,  makes 
him  a  Justice  of  the  Peace. 

5.  The  damages  are  entirely  excessive  in  view  of  the  fiicte: 
Sedgwick  on  Damages,  26. 

Wetmore,  Q,  C,  contra. 

I  submit,  first,  that  as  to  the  regulation  under  which  the 
defendant  seized  these  rods  (if  Parliament  gave  the  power  con- 
tended for),  the  Act  itself  is  vltra  vires.  Parliament  has  the 
right  to  pass  laws  to  regulate  the  fisheries — provide  for  close 
seasons,  determine  the  implements,  and  perhaps  close  up  a  river 
for  a  season  ;  but  when  they  attempt,  as  here,  to  pass,  not  a 
regulation,  but  an  order  directing  that  no  one  shall  fish  without 
a  license,  they  are  doing  what  they  have  no  right  to  do,  because 
they  interfere  with  private  rights.  The  Queeii  v.  Robertson} 
has  virtually  decided  that  the  right  to  take  fish  is  a  civil  right, 
and  if  this  right  was  in  the  N.  B.  &  N.  S.  Land  Company,  surely 
they  can  pass  the  right  with  the  land  by  giving  a  man  possej,- 
sion,  or  permission  to  fish  there.  Parliament  cannot  take  away 
a  man's  private  rights.  But  I  go  further, — plaintiff  being  in 
possession,  had  a  right  as  against  the  defendant  (a  wrong-doer) 
and  against  every  person  but  the  N.  B.  &  N.  S.  Land  Company. 
The  right  of  fishing  of  the  plaintiff"  is  not  independent  of  the 
soil,  but  exists  by  virtue  of  his  ownership  or  possession  of  the 
soil. 

As  to  the  3rd  objection,  the  object  of  the  Consol.  Stat,  c.  89, 
was  to  enable  officers  to  give  their  defence  in  evidence  without 
pleading  it;  also  it  only  protects  persons  acting  under  a  bw 
legally  passed.  The  Act  must  be  legal.  Then,  if  my  conten- 
tion is  right,  the  defendant  was  not  acting  as  an  officer  in  pur- 
suance of  the  Act,  because  he  was  doing  what  the  Act  did  not 
authorize  him  to  do.  Sec.  3  expressly  protects  Justices  when 
they  act  under  powers  given  or  intended  to  bo  given  by  aoy 
Act  of  the  Legislature ;  but  it  is  not  extended  to  sheriffs  and 
other  officers  of  the  law.  The  defendant  was  not  acting  as  a 
Justice  of  the  Peace  here.    By  the  Chapter  of  Terms  (Consol. 

lOCto.  Bap.  Court,  51 
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Stat,  c  118),  "Justice"  shall  signify  any  Justice  of  the  Peace        ^SS2. 
for  any  city,  county,  or  city  and  county  and  the  defendant  was       Phair 
not  such  a  justice.  Vkknino. 

The  question  of  damages  is  entirely  for  the  jury,  and  the 
Ciourt  will  not  interfere  with  it,  unless  so  great  as  to  exceed  all 
bounds.  Morton  v.  Bartlett;^  Philips  v.  Lond,  and  S.  W.  Ry. 
Co.  ;*  McOraih  v.  Bourne.^ 

Harrison  in  reply. 

It  is  dear  that  the  defendant  was  acting  under  the  words  of 
the  Act  (whether  it  is  tdtra  vires  or  not),  and  he  is  protected. 

Cur,  adv.  vult. 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  This  was  an  action  of  trespass  to  land,  and  for 
an  assault,  brought  for  seizing  and  taking  away  the  plaintiff's 
rod  and  line  while  he  was  engaged  in  salmon  fishing  on  the 
river  Miramichi  above  the  ebb  and  flow  of  the  tide,  and  where 
the  land  on  both  sides  of  the  river  was  granted  to  The  New 
Brunswick  and  Nova  Scotia  Land  Company. 

The  defendant  pleaded  not  guilty,  and  also  a  justification  of 
^pa  entry  on  the  land,  and  of  the  assault,  as  being  a  fishery 
officer,  appointed  under  the  Fisheries  Act,  (31  Vict,  c.  60,)  on 
the  ground  that  the  plaintiff  was  unlawfully  fishing  without  a 
license  from  the  Minister  of  Marine  and  Fisheries,  contrary  to 
an  order  in  Council,  dated  the  11th  June,  1879. 

The  principal  question  in  the  case  is  whether  the  19th  sec- 
tion of  the  Fisheries  Act,  under  which  the  order  in  Council  pro- 
fessed to  have  been  made,  authorizes  the  making  such  an  order 
to  affect  the  rights  of  fishing  in  non-tidal  rivers.  The  first 
Section  of  the  Fisheries  Act  enacts  that  the  Governor  may 
appoint  Fishery  officers,  whose  powers  and  duties  shall  be 
defined  by  the  Act  and  the  regulations  made  under  it,  and  by 
instructions  from  the  Department  of  Marine  and  Fisheries ;  and 
every  officer  so  appointed  under  oath  of  office,  and  instructed 
to  exercise  magisterial  powers,  shall  be  ex  offi/iio  a  Justice  of 
the  Peace  for  all  the  purposes  of  the  Act  and  the  regulations 
made  under  it,  within  the  limits  for  which  he  is  appointed  to 
act  as  such  Fishery  Officer. 

The  2nd  section  authoiizes  the  Minister  of  Marine  and  Fish- 
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1^2.        erics,  where  the  exclusive  right  of  fishing  does  not  already 
FuAiR      exist  by  law,  to  issue  or  authorize  to  be  issued  fishery  lea£es 
Venning      ^^^  licenses  for  fisheries  and  fishing  wheresoever  situated  or 
carried  on. 

The   19th   section  enacts    that  the  Grovemor  in  Council 
"  may  from   time   to   time  make,  and  from    time   to    time 
vary,  amend  or  alter  all  and  every  such  regulation  or  regula- 
tions as  shall  be  found  necessary  or  deemed  expedient  for  the 
better  management  and  regulation  of  the  sea-coast  and  inland 
fisheries ;  to  prevent  or  remedy  the  obstruction  and  pollution  of 
streams ;  to  regulate  and  prevent  fishing ;  to  prohibit  the  des- 
truction of  fish;  and  to  forbid  fishing  except  under  the  authority 
of  leases  or  licenses :  every  of  which  regulations  shall  have  the 
same  force  and  efiect  as  if  herein  contained  and  enacted,  not- 
withstanding that  such  regulations  may  extend,  vary  or  alter 
any  of  the  pix)visions  of  this  Act  respecting  the  places  or  modes 
of  fishing,  or  the  terms  specified  as  prohibited  or  close  seasons, 
and  may  fix  such  other  modes,  times,  or  places  as  may  be  deemed 
by  the  Governor  in  Council  to  be  adapted  to  different  localities, 
or  may  be  thought  otherwise  expedient." 

Under  the  authority  of  this  section,  professedly,  the  follow- 
ing order  in  Council  was  made  on  the  11th  June,  1879:— 
"Fishing  for  salmon  in  the  Dominion  of  Canada,  excepting 
under  the  authority  of  leases  or  licenses  from  the  Department 
of  Marine  and  Fisheries,  is  hereby  prohibited." 

The  plaintiff's  contention  was  that  the  19th  section  of  the 
Act,  and  the  Regulation  of  June,  1879,  were  ultra  vires.  It  was 
contended  on  behalf  of  the  defendant  that  both  the  Act  and 
the  Regulation  were  valid,  and  that  no  person,  even  thou^ 
he  was  a  riparian  proprietor  on  a  non-tidal  river,  had  a  rigbt 
to  fish  without  a  license. 

I  think  the  defendant's  contention  cannot  be  sustained,  iod 
that  the  case  of  The  Queen  v.  Robertson^  has  settled  the  ques- 
tion. Mr.  Justice  Gwynne  in  delivering  his  judgment  in  the 
Court  of  Exchequer,  where  the  question  was  whether  the 
Dominion  Government  had  the  right  to  grant  a  fishing  lease 
extending  over  the  same  part  of  the  Miramichi  river  in  which 
the  plaintiff  in  this  case  was  fishing  at  the  time  the  dfiCendint 
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fteized  his  rod,  says : — "  It  follows,  that  the  Miramichi  river,  ^^2- 
where  the  lands  granted  to  The  New  Brunswick  and  Nova  Phair 
Scotia  Land  Company  abut  upon  it,  is  excluded  from  the  Venning. 
operation  of  the  Fisheries  Act,  (31  Vict.  c.  CO,)  for  there  an 
exclusive  right  of  fishing  Iiad  passed  to  the  Company ,  their 
successors  and  assigns^  by  the  letters  patent  of  the  5th  Novem- 
ber, 1835."  And  Ritchie,  C.  J.,  in  delivering  judgment  on  the 
appeal,  after  treating  of  the  respective  powers  of  the  Dominion 
Parliament  and  the  Local  Legislature,  says  at  page  125 : — "  It 
was  not  the  intention  of  The  British  Noiih  America  Act,  1867, 
to  give  the  Parliament  of  Canada  any  greater  power  than  had 
been  previously  exercised  by  the  separate  Legislatures  of  the 
Provinces,  that  is,  the  general  power  for  the  regulation  and 
protection  of  the  fisheries ;  that  the  Act  of  the  Parliament  of 
Canada,  31  Vict.  c.  60,  recognises  that  view ;  and  while  it  pro- 
vides for  the  regulation  and  protection  of  the  fisheries,  it  does 
not  interfere  with  existing  and  exclusive  rights  of  fishing, 
whether  Provincial  or  private,  but  only  authorizes  the  granting 
of  leases  where  the  property,  and  therefore  the  right  of  fishing 
.appurtenant  thereto,  belongs  to  the  Dominion,  or  where  such 
rights  do  not  already  exist  by  law ;  that  the  exclusive  right  of 
fishing  in  rivers  such  as  the  Miramichi  at  Price's  Bend,  and  from 
thence  to  its  source,  exists  by  law  in  the  Provincial  (jovemment 
of  New  Brunswick,  or  its  grantees;  that  any  lease  granted  by  the 
Minister  of  Marine  and  Fisheries,  to  fish  in  such  fresh  water 
non-tidal  rivers,  which  are  not  the  property  of  the  Dominion, 
or  in  which  the  soil  is  not  in  the  Dominion,  is  illegal ;  that 
where  the  exclusive  right  tofi^h  has  been  acquired  as  incident 
to  a  grant  of  the  land  through  ivJiich  such  river  flows,  there  is 
no  authority  given  by  the  Canadian  Act  to  gixmt  a  right  to 
fish,  and  the  Dominion  Parliament  Itas  no  right  to  give  such 
authority'*  And  Strong,  J.,  at  page  133,  says  that  "at  the 
passing  of  the  British  North  America  Act,  the  soil  or  bed  of 
the  river  Miramichi  between  Price's  Bend  and  its  source,  was 
vested  in  The  New  Brunswick  and  Nova  Scotia  Land  Com- 
pany, or  its  grantees,  to  whom  consequently,  also  belonged,  and 
that  as  a  right  of  property  and  not  as  an  easement  or  franchise, 
the  absolute  and  exclusive  right  of  fishing  within  the  same 
limits." 
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1882.  The  lease  or  license  under  which  the  defendant  Robertson  in 

Fhaib  that  case  claimed  the  right  to  fish,  was  no  doubt  a  different 
Venninq.  description  of  license  from  that  which  it  is  contended  the  Gov- 
ernment has  the  right  to  require  in  this  case ;  but  the  principle 
of  the  decision  is,  in  my  opinion,  equally  applicable  here.  The 
reason  why  the  lease  in  that  case  was  held  to  be  void,  was  be- 
cause the  Minister  of  Marine  and  Fisheries  had  no  authority 
under  the  2nd  section  of  the  Act  to  grant  a  right  to  fish  in  a 
non-tidal  river,  either  where  the  land  on  each  side  had  been 
granted,  or  where  it  was  ungranted :  in  the  first  case  (which  is 
only  necessary  to  consider  here,)  because  the  exclusive  right  of 
fishing  had  passed  to  the  grantee  of  the  land,  and  therefore  the 
authority  of  the  Dominion  Government  was  excluded. 

If  the  exclusive  right  of  fishing  at  the  place  where  the 
assault  was  committeed  was  in  the  grantee  of  the  land,  as 
undoubtedly  it  was,  where  is  the  authority  given  by  Tfie  British 
North  AmeHca  Act  to  authorize  any  interference  with  that 
right?  Strong,  J.,  in  Bohertaon's  case  says  on  this  point:  " There 
is  no  pretence  for  saying  that  the  Act  contains  anything  in  tbe 
slightest  degree  derogating  from  the  right  of  fishing  belonging 
to  the  proprietors  of  the  beds  of  non-navigable  rivers."  And 
after  considering  the  powers  given  to  Parliament  by  the  91st 
section  of  the  Act,  he  says : — "  I  am  of  the  opinion  that  the 
twelfth  enumeration  of  section  91,  by  the  single  expression, 
'Inland  Fisheries,'  conferred  upon  Parliament  no  power  of  tak- 
ing away  exclusive  rights  of  fishery  vested  in  the  private  pro- 
prietors of  non-navigable  rivers,  and  that  such  exclusive  rights 
being  in  every  sense  of  the  word  *  property'  can  only  be  inter- 
fered with  by  the  Provincial  Legislatures  in  cxercbe  of  the 
powers  given  them  by  the  provisions  of  section  92." 

If  the  construction  of  the  19th  section  of  the  Fisheries  Act 
is  as  contended  for  by  the  defendant,  and  a  riparian  proprietor 
and  owner  of  the  bed  of  the  river,  has  no  right  to  fish  upon  his 
own  property  without  a  license  from  the  Minister  of  Marine 
and  Fisheries,  then  The  British  North  America  Act  has  inter- 
fered with,  and  derogated  from,  the  exclusive  right  of  fishbg 
which  the  grantee  of  the  land  claimed  by  the  plaintiff  had  at 
the  time  the  Act  passed.  But  I  think  that  is  not  the  proper 
construction  of  the  19th  section,  which  must  be  read  in  ooDne& 
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tion  with  the  second,  so  as,  if  possible,  to  give  effect  to  both  of  ^^^ 
them.  If  the  words  of  the  19th  section  authorizing  the  Governor  Phair 
to  "forbid  fishing  except  under  the  authority  of  leases  or  vkknino. 
licenses/'  could  have  no  application  except  to  cases  where  there 
"ihts  an  exclusive  right  of  fishing,  I  should  say  they  could  not 
operate  at  all,  because  The  British  North  Artierica  Act  gave 
Parliament  no  such  authority  ;  and  without  express  authority. 
Parliament  would  have  no  power  to  prohibit  persons  who  had 
the  exclusive  right  of  fishing,  as  incident  to  the  ownership  of 
the  land,  from  fishing  without  a  license.  If  a  riparian  proprie- 
tor has  by  law  the  exclusive  right  of  fishing,  how  can  it'  be 
ai^ed  that  Parliament  intended  that  he  should  obtain  a  license 
from  the  Minister  of  Marine  and  Fisheries  to  enable  him  to 
exercise  that  right,  where  the  2nd  section  of  the  Act  excludes 
the  power  to  grant  licenses  where  an  exclusive  right  of  fishing 
exists?  Obtaining  a  license  to  do  an  act,  implies  that  the 
licensee  had  no  authority  to  do  it  without  the  license,  and  that 
the  licensor  had  power  to  give  the  right,  both  of  which  are 
entirely  inconsistent  with  the  2nd  section  of  the  Act,  and  with 
the  fully  recognised  principles  of  law,  in  Reg,  v.  Robertson. 
But  it  is  not  necessary  to  construe  the  19th  section  of  the  Act, 
or  the  regulation  of  June,  1879,  as  being  intended  to  apply  to 
cases  where  there  is  an  exclusive  right  of  fishing,  because  there 
is  power  given  to  the  Minister  of  Marine  to  grant  leases  and 
licenses  in  other  cases,  (see  sects.  3  and  7,  and  sub-sects.  6  and 
7).  The  prohibitory  words,  therefore,  of  section  19  and  of  the 
order  in  Council,  may  well  be  held  to  apply  to  such  cases,  and 
full  effect  be  thereby  given  to  them  without  in  any  way  con- 
flicting with  the  provisions  of  section  2.  I  therefore  think 
there  is  not  necessarily  any  conflict  between  the  2nd  and  19th 
sections,  and  that  the  order  in  Council  cannot  have  the  general 
application  contended  for  by  the  defendant,  but  must  be  limited 
in  its  operation  to  cases  where  there  is  no  exclusive  right  of 
fishing.  But  it  was  said  that  the  plaintiff  was  neither  a  ripar- 
ain  proprietor,  nor  a  person  having  an  exclusive  right  to  fish ; 
which  right,  when  severed  from  the  soil,  could  only  be  created 
by  deed.  It  is  true  the  plaintiff  proved  no  legal  title  to  the 
land  where  he  was  fishing,  but  he  was  lawfully  in  possession 
of  it  under  an  agreement  to  purchase  from  the  grantee,  and 
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^882.  had  a  right  to  maintain  an  action  against  any  person  who  could 
Phaib  not  show  an  authority  for  what  he  did.  Then  what  right  had 
Venning.  ^^®  defendant  to  interfere  with  the  plaintiff  in  the  exercise  of 
his  rights  ?  He  was  a  mere  wrong-doer  upon  the  plain tifiTs 
possession,  and  could  not  justify  the  taking  of  his  fishing-rod, 
because,  to  use  the  language  of  Mr.  Justice  Qwynne,  the  place 
where  the  plaintiff  was  fishing  was  excluded  from  the  operation 
of  the  Fisheries  Act,  and  therefore  the  defendant  had  no  such 
right  there  as  he  claimed  to  exercise. 

.  This  disposes  of  the  question  arising  under  the  Fisheries  Ad 
It  was  contended,  however,  that  even  if  the  defendant's  justifi- 
cation under  the  Act  failed,  the  plaintiff  could  not  maintain 
this  action ;  1st,  because  the  defendant  was  protected  from  aoy 
suit  by  the  89th  chapter  of  the  Consolidated  Statutes ;  and  Sod, 
because  he  was  entitled,  as  a  Justice  of  the  Peace,  to  notice  of 
action  under  the  90th  chapter  of  those  Statutes. 

I  think  neither  of  these  objections  is  tenable.  We  had  ocoi- 
sion  to  consider  chap.  89  in  the  case  of  Ward  v. ^ Reed,  (ante  p.  279). 
I  doubt  if  the  defendant  comes  within  the  first  section  of  that 
Act,  the  words  of  which  arc,  "  All  sheriffs  and  other  officers  of 
the  law,"  which,  I  think,  mean  policemen  and  constables,  and 
would  not  include  a  fishery  officer  appointed  by  the  Dominion 
Government.  Neither  would  the  3rd  section  apply  to  ihc 
defendant,  because  in  taking  the  plaintifi^s  fishing-rod,  he  was 
not  acting  as  a  Justice  of  the  Peace.  But  in  addition  to  these 
objections,  I  think  the  defendant,  in  what  he  did,  was  not  acting 
according  to  the  directions  of  the  Fisheries  Act,  nor  within  the 
jurisdiction  thereby  intended  to  be  given  him,  because,  in  my 
opinion,  the  Act  never  intended  to  give  a  fishery  officer  power 
to  seize  fishing  rods,  etc.,  in  a  place  where  an  exclusive  right  of 
fishing  existed,  and  which  was  consequently  excluded  from  the 
operation  of  the  Fisheries  Act.  With  respect  to  the  other 
objection,  that  the  defendant  was  entitled  to  notice  of  action;  i^ 
is  sufficient  to  say  that  he  was  not  acting  as  a  Justice  of  the 
Peace  when  he  did  the  act  complained  of,  but  in  another  ctf*' 
city,  and  therefore  the  provisions  of  chapter  90  do  not  ^pplj> 

I  think  the  damages  were  not  excessive,  or,  at  all  events,  not 
to  such  a  degree  as  to  warrant  the  interfereace  of  this  Court 

Weldon,  J.,  concurred. 
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Palmer,  J.    The  facts  of  this  case  are,  that  the  plrintiff,       ^^^ 
while  he  was  fly-fishing  for  salmon  on  the  non-tidal  part  of       Phatb 
^e  river  Miramichi,  on  granted  lands,  by  the  authority  of  the    vkh^'qio. 
aprantees,  without  any  license  under  the  Fishery  Act,  was 
Eissaalted  by  the  defendant,  a  fishery  officer  of  the  Dominion 
Qovemment,  and  forced  to  give  up  his  fishing  tackle  by  pro- 
ladng  a  pistol  which  turned  out  not  to  be  loaded.    This,  how- 
dver,  was  not  known  to  the  plaintiff.    The  case  was  tried  before 
Ut.  Justice  ELing  at  the  last  York  Sittings,  and  resulted  in  a 
verdict  for  the  plaintiff  for  S5 11.00. 

The  defendant  sought  to  justify  his  acts  under  the  Dominion 
Fishery  Act,  31  Vic.  cap.  60.  The  case  of  Tfte  Qtieen  v.  Robert- 
fon^  having  decided  that  a  license  granted  by  the  Dominion 
3ovemment  under  the  Fishery  Act,  to  fish  in  non-tidal  rivers 
n  New  Bruaswick  was  void,  and  that  the  Dominion  Parlia- 
nent  had  no  right  to  authorize  the  grant  of  any  right  to  fish 
n  such  rivers,  and  that  such  right  of  fishing  belonged  to  the 
>wners  of  the  soil  forming  the  bed  of  the  river  in  which  such 
Sshing  was,  the  questions  involved  in  this  case  are  very  much 
aarrowed,  and  afb  reduced  to  these :  1st,  whether  the  Fishery 
Act  authorizes  the  Governor  General  in  Council  by  regulation 
bo  prevent  the  owner  of  such  fishery  from  fishing  at  all  without 
a  license. 

2nd«  If  it  does,  is  such  authorizing  intra  vires  the  Federal 
Ptoliament  ? 

In  my  opinion  we  are  bound  to  decide  both  these  questions 
in  the  negative. 

As  to  the  second  point — it  cannot  be  denied  that  this  right 
[>f  fishing  is  **  property  "  and  the  exclusive  right  to  make  laws 
in  reference  thereto  is  given  exclusively  to  the  Local  Legis- 
lature, and  the  Dominion  Parliament  has  no  power  at  all  in 
that  regard,  except  such  as  is  necessary  in  order  to  legislate 
generally  and  effectively  in  relabion  to  matters  confided  to 
them;  and  &s  was  said  by  Sir  M.  Smith,  in  The  Citizens*  In- 
Burance  Company  of  Canada  v.  P arsons y^  that  Parliament 
could  not  have  intended  that  powers  exclusively  assigned  to 
the  Local  Legislatures  should  be  absorbed  in  those  given  to  the 
Dominion  Parliament,  it  is  obvious  that  this  line  of  necessity 
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1882.        must  be  drawn  somewhere,  and  where  drawn  in  each  particular 
PiiAiR      ease  must  depend  upon  sound  construction  with  reference  to 
Venning.     ^^^^  particular  case  as  it  arises.     In  this  case  Tke  British  North 
Anierica  Act  says:  —  That   the   Dominion  Parliament  shall 
make  laws  in  relation  to  sea-coast  and  inland  fisheries;  and  I 
think  that  the  words  "inland  fisheries"  may  fairly  mean  private 
fishings  in  non-tidal  rivers,  as  from  the  nature  of  fisheries, 
with  regard  to  many   species  of  fish    they  are  bred  in  the 
private  rivers,  and  consequently  on  the  private  property  of  indi- 
viduals, who  in  the  absence  of  some  restraint  on  their  right  of 
property  might  injure  and  destroy  not  only  their  neighbors* 
fishing,  but  also  even  the  sea  fishings,  and  consequently  it  would 
be  necessary  that  there  should  be  some  power  to  legislate  in 
the  direction  of  regulating  and  restricting  that  right  without 
absorbing  it,  and  as  if  wholly  absorbed,   it  would  put  into 
the  Dominion  Parliament  the  power  to  legislate  on  property, 
I  think  it  quite  impossible  that  this  is  what  was  intended  by 
the  provisions  of  l^ltc  British  North  America  Act  referred  to. 
Both  powers  can  stand  together  by  allowing  the  Dominion 
Parliament  to  make  laws  to  regulate  and  preserve  the  fisheries 
with  a  fair  intent  of  making  them  more  valuable  for  the  owners, 
and  also  for  the  public  without  allowing  such  Parliament 
either  to  extinguish  any  person  s  rights  of  fishing,  or  to  con- 
fiscate such  rights  to  Dominion  authority.     Then  would  a  law 
that  would  prevent  a  person  using  his  fishery  at  any  time  or 
in  any  way  without  the  authority  of  the  Dominion  Govern- 
ment be  a  law  wholly  destructive  of  the  property  in  the  fishery, 
and  consequently  an  absorption  of  the  whole  powers  of  the 
Local  Legislature  to  make  laws  relating  to  that  property ;  or 
is  it  a  mere  regulation  or  preservation  of  that  right  considerec^ 
with  reference  to  all  other  persons'  right  of  fishing  ? 

I  think  it  is  plain  it  is  the  first,  and  more,  for  it  is  takin^^ 
over  to  the  Dominion  Government  themselves  all  the  beneficial  -* 
rights  of  property  in  such  fishery.    Before  such  a  law  was  ^ 
passed  the  owner  could  fish  himself,  or  grant  license  to  anybody 
to  do  likewise,  and  could  gain  a  profit  from  such  license.    After 
the  law  was  passed  the  Dominion  Government  by  forbidding 
the  owner  fishing  without  a  license,  can  sell  the  right  to  fish  to  ' 
the  owner  for  its  whole  value,  for  without  it  the  former  owner  ^ 
can  do  nothing,  and  consequently  has  nothing  of  any  value. 


MICHAELMAS  TERM,  XLVL  VICtOBIA.  373 

;he  first  point:  if  the  DomiDion  Parliament  had  the  ^^92. 

0  do  so,  I  do  not  think  they  have  authorized  such  a  Phaib 
on.    I  have  already  pointed  out  that  the  Supreme  Court  venkino. 
ided  that  the  Fisheries  Act  does  not  authorize  the  issu- 

iny  fishery  license  in  private  rivers, 
lows,  1  think,  that  where  no  act  is  to  be  done  without 
^nse,  this  can  only  apply  to  cases  where  licenses  may 
)dy  for  if  it  were  otherwise,  such  a  regulation  would  be 
3unt  to  saying  that  no  person  owning  a  private  fishery 
h  at  all ;  for  if  he  cannot  fish  without  a  license,  that  he 
by  any  possibility  get,  it  is  equivalent  to  saying  that  he 
>t  fish  at  all ;  and  the  Dominion  Parliament  has  at  one 
ind  in  an  indirect  way  extinguished  all  private  rights 
Qg  in  non-tidal  rivers. 

would  conflict  with  the  decision  of  The  Queen  v.  Robert- 
lich  proceeded  on  the  ground  that  this  could  not  be 

B  were  other  points  in  this  case  which  my  brethren  have 
red,  and  as  they  have  agreed,  and  my  opinion  would 
10  difference,  I  offer  no  opinion — not  having  had  time 
le  argument  to  look  into  them. 
\,  J.    By  section  19  of  the  Fisheries  Act,  the  Governor 

1  in  Council  is  empowered  "  to  make  regulations  for  the 
nanagement  and  regulation  of  the  sea-coast  and  inland 
8,  to  prevent  or  remedy  the  destruction  or  pollution  of 
I,  to  regulate  and  prevent  fishing,  to  prohibit  the  destruc- 

fish,  and  to  forbid  fishing  except  under  authority  of 
T  licenses."  Such  regulations  are  to  have  the  same  force 
liey  were  contained  in  the  Act,  "  notwithstanding  that 
%j  extend,  vary  or  alter  any  of  the  provisions  of  the 
ipecting  the  places  or  modes  of  fishing  pr  the  terms 
d  as  prohibited  or  close  seasons,  and  may  fix  such  other 
times  or  places  as  may  be  deemed  by  the  Governor  in 
[  to  be  adapted  to  different  localities  or  may  be  thought 
ise  expedient.''  The  following  regulation  was  made  as 
Lhe  authority  of  the  above  section,  viz: — "Fishing  for 
in  the  Dominion  of  Canada,  except  under  the  authority 
is  or  licenses  from  the  Department  of  Marine  and  Fish- 
hereby  prohibited." 
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^^^  The  first  and  chief  question  in  this  case  is  whether  this 

Phair      regulation  (so  far  as  it  may  purport  to  extend  to  riparian 
Venmino.     proprietors)  is  authorized  by  Section  19  of  the  Fisheries  Act* 
It  is  claimed  on  behalf  of  the  Marine  and  Fisheries  Department 
that  the  regulation  is  authorized  (even  as  against  riparian  pro- 
prietors) by  the  clause  in  the  19th  section  giring  power  to 
make  regulations  to  "  forbid  fishing,  except  under  authority  of 
leases  or  licenses."     I  cannot  see  any  ground  for  this  opinion. 
It  seems  to  me  that  the  cases  in  which  fishing  may  be  forbidden 
under  this  clause  are  cases  where  the  Department  is  empowered 
to  grant  permission  to  fish  by  lease  or  license  and  may  by  so  doing 
except  such  persons  from  the  prohibition.   The  section  itself  does 
not  give  power  to  issue  leases  or  licenses.     Such  power  is  to  bo 
found  elsewhere  in  the  Act;  but  the  Act  nowhere  authorizes 
leases  or  licenses  (of  any  kind  contemplated  by  this  regulation) 
to  be  granted  to  riparian  proprietors ;  on  the  contrary,  the 
second  section  exempts  the  rights  of  the  riparian  proprieton 
from  the  operation  of  the  leases  and  licenses  which  the  Depart- 
ment is  thereby  authorized  to  issue.    Further,  in  the  absence  of 
something  in  the  Act  clearly  shewing  that  the  leasing  and 
licensing  provisions  arc  intended  to  extend  to  riparian  pro- 
prietors, the  terms  ''leases  and  licenses"  do  not   seem  at 
all  fit  to  apply  to  the  exercise  of  rights  that  exist  at  common 
law  and  independent  of  any  permission.    Such  rights  might 
well  be  subject  to  regulation  or  control  or  even  to  prohibilaon, 
but  they  cannot  well  be  said  to  be  exercised  under  lease  or 
license.    They  would  then  cease  to  be  rights  incident  to  the 
ownership  of  certain  property.     I  therefore  think  it  impossible 
to  come  to  the  conclusion  that  Parliament,  after  having  reoog-^ 
nized  the  exclusive  right  of  fishing  by  Section  2,  and  aftei^ 
having  provided  for  leases  and  licenses  which  should  not  inter—-^ 
fere  with  such  exclusive  right,  has  impliedly  authorised  th< 
Governor  in  Council  to  make  regulations  which  should  take 
away  such  exclusive  right  of  fishing  and  make  it  dependent 
upon  the  obtaining  of  a  lease  or  license. 

The  meaning  of  the  clause  in  question  appears  dear  enough 
on  looking  at  the  19th  section  as  a  whole.  The  several  dauses 
of  this  section  relate  to  matters  that  have  been  dealt  with  by 
the  Act  itself  in  the  way  of  regulation  and  oontroL    Thus  Horn 
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Let  itself  contains  provisions  for  the  regulation  of  sea-coast        ^882. 
isheries  (see  sections  3  to  7),  also  for  the  regulation  of  inland       Fhair 
isheries  (see  the  Act  at  lai^e),  also  for  the  prevention  of  the     vmmiNo. 
obstruction  or  pollution  of  streams  (see  sec  14),  so  it  contains 
)rovision8  by  way  of  regulation  to  regulate  and  prevent  fishing 
see  the  various  sections  relating  to  the  time,  place  and  manner 
if  fishing,  and  to  close  seasons,  etc.),  so  it  contains  provisions 
>rohibiting  the  destruction  of  fish  (see  sec  7,  sub-sec.  12,  and 
prions  provisions  of  a  like  nature  looking  to  the  preservation 
rf  the  life  of  young  fish,  etc).     Then  we  come  to  the  clause 
n  question  authorizing  regulations  to  be  made  to  forbid  fishing 
kxoept  under  authority  of  leases  or  licenses,  and  we  find  that 
lie  Act  has  elsewhere  made  various  provisions  respecting  leases 
)r  licenses ;  thus  by  section  2  authorizing  the  issuing  of  leases 
tfid  licenses  where  the  exclusive  right  of  fishing  does  not 
dready  exist  by  law ;  by  section  7,  sub-section  6,  preserving 
io  the  Minister  the  right  in  certain  cases  to  authorize  by  special 
iahing  licenses  or  leases  the  capture  of  salmon  by  nets  in  fresh 
vater  streams ;  by  section  13  protecting  the  rights  of  lessees 
ind  licenses  against  trespassers ;   by  section  13,  sub-section  7, 
Forbidding  the  use  of  certain  nets  except  under  special  license ; 
by  section  15  authorizing  the  leasing  of  waters  for  the  propa- 
^tion  of  fish,  and  by  section  15,  sub-section  4,  authorizing 
special  licenses  and  leases  for  oyster  beds.     It  thus  appears  to 
me  that  the  regulations  which  the  Governor  in  Council   is 
authorized  to  make  under  section  19,  '*  to  forbid  fishing  except 
under  authority  of  leases  and  licenses,"  relate  to  the  matters 
^ealt  with  by  the  leasing  and  licensing  clauses  of  the  Act, 
flnd  are  to  be  in  furtherance  of  the  objects  aimed  at  by 
SQch  clauses  of  the  Act.     It  is  not  a  power  to  deal  with  new 
2Uittera  of  license  or  lease,  but  is  a  power  in  aid  of  the  express 
txxDvisions  of  the  Act.     In  the  case  of  certain  regulations  made 
Kxder  section  19,  the  express  provisions  of  the  Act  may  be 
trended,  varied  or  altered,  but  the  power  so  to  extend,  vary 
^    alter  the  provisions  of  the  Act  by  regulation,  is  expressly 
^^^fined  to  regulations  respecting  the  places  or  modes  of  fish- 
^^,  or  the  terms  specified  as  prohibited  or  close  seasons.     In 
^1  other  cases  the  regulations  must  not  be  inconsistent  with 
^^  Act,  and  this  regulation,  if  it  has  the  meaning  sought 
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^^2'  to  be  attributed  to  it,  would  certainly  be  inconsistent  witb 
Phaib  the  2nd  section  of  the  Act.  In  the  course  of  the  argument 
Venning.  ^^^  special  leases  and  licenses  under  section  7,  sub-section 
6  and  7,  were  referred  to;  but  as  these  clauses  are  before  us  in 
another  case,  I  will  not  express  an  opinion  upon  them  now,  as 
in  any  point  of  view  they  have  no  direct  application  here. 
They  relate  to  special  licenses  or  leases  for  the  capture  of 
salmon  by  nets,  while  this  regulation  requires  a  lease  or  license 
for  the  catching  of  salmon  in  any  way  whatever. 

Another  matter  argued  was  whether  the  plaintiff  had  a  right 
of  fishing.  I  think  that  under  the  facts  in  evidence,  the  plain- 
tiff had  an  interest  in  the  land  as  tenant-at-will,  under  the  New 
Brunswick  and  Nova  Scotia  Land  Company.  Farther,  I  think 
that  the  Governor  in  Council  having  no  power  to  grant  licenses 
in  respect  of  the  fisheries  connected  with  the  land  on  whidi 
the  plaintiff  was  fishing,  the  plaintiff  could  not  be  prohibited 
by  the  defendant  from  fishing  there. 

Next  as  to  the  objection  that  the  defendant  was  acting  under 
authority  of  an  Act  of  Parliament,  and  is  therefore  not  liable 
to  an  action ;  the  statute  cited,  Consol.  Statutes,  cap.  89,  does 
not  extend  to  cover  regulations  made  in  excess  of  a  power 
granted  by  Act  of  Parliament.  Next,  as  to  notice  of  action:  I 
*  think  cap.  90  of  the  Consol.  Statutes,  sec.  8,  does  not  extend  to 

this  case.     The  term  "Justice,"  as  used  in  Provincial  Acts, 
means  any  Justice  of  the  Peace  for  any  city,  county,  or  d^ 
and  county:  cap.  118,  sec.  24.     By  the  Fisheries  Act,  the  In.^ 
spector  is  made  a  Justice  of  the  Peace  for  the  Province.    Thi*^ 
term  is  unknown  to  the  Provincial  statutes,  and  such  officer 
not  within  the  protection  of  the  Provincial  statutes.    I  hav 
not,  however,  had  much  opportunity  to  consider  this  point 

Then  as  to  the  damages — I  think  them  not  unreasonable. 

Wetmore,  J.,  took  no  part. 

New  trial  refvsecL 
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Doe  dkm.  APPLEBY  v.  SECORD.  1882. 


Adjoining  land-aumers — Line  agreed  upon — Acta  of  possession —         November, 

Poaseaaio  pedis. 

The  lenor  of  the  plaintiff  and  the  defendant  were  ownen  of  adjoining  land,  and 
they  and  those  through  whom  they  respectively  claimed,  had  occupied  on 
either  aide  of  a  line  that  had  been  agreed  upon  more  than  20  years  before, 
and  along  which  a  fence  had  been  erected  and  continued  for  over  20  years. 
The  locut  in  quo  was  a  portion  of  the  land  adjoining  this  fence  and  on  de- 
fondant's  side  of  it.  iteltl,  that  acts  of  possession  by  the  defendant  and 
thoee  throuffh  whom  he  claimed,  on  any  part  of  the  land  on  his  side  of  the 
fence,  would  extend  his  possession  up  to  the  agreed  line,  and  that  a  posHssio 
pedU  up  to  the  line  was  not  necessary  to  support  his  title  by  possession. 

Ejectment  tried  before  Mr.  Justice  Duff  at  the  Kings  County 
Circuit  in  July,  1881.    Verdict  for  the  defendant. 

The  question  in  dispute  was  the  location  of  the  rear  line  of 
land  conveyed  in  the  year  1835,  by  one  William  Renshaw  to 
one  John  Fossett,  under  whom  the  defendant  claimed.  The 
lessor  of  the  plaintiff  also  obtained  his  title  to  the  lands  ad- 
joining the  rear  of  the  Fossett  lot  from  the  said  William  Ren- 
shaw. The  deed  conveying  the  property  to  Fossett  described 
it  as  follows : — 

**  Part  of  lot  No.  4,  on  Kennebeccasis  River,  being  in  length  on 
the  Bouthem  aide  of  the  said  lot,  or  the  side  next  the  city  of  Saint 
John,  twenty-six  rods ;  in  width  nineteen  rods  and  a  half,  or  until  it 
meets  Samuel  Fossett's  line;  and  in  length  on  the  opposite  side  twenty 
lods :  bounded  by  the  house  of  the  said  William  Renshaw,  and  con- 
taining         acres,  and  starting  from  the  river  and  side  of  the  road." 

It  appeared  that  William  Renshaw  had,  previous  to  the  ob- 
fttining  of  the  grant  of  the  said  lot  No.  4,  from  the  Crown, 
C3ccapied  a  house  which,  at  the  time  of  the  conveyance  of  the 
ot  to  Fossett,  was  completely  in  ruins,  the  cellar  and  little 
^eaide  remaining.  He  afterwards  moved  into  the  house  in 
''hich  he  resided  at  the  time  the  deed  to  Fossett  was  given. 
he  contention  of  the  lessor  of  the  plaintiff  was  that  the  words 
»•  the  deed,  "  bounded  by  the  house  of  the  said  William  Ren- 
^^w,"  referred  to  the  old  cellar ;  the  defendant  contended  that 
^^y  had  reference  to  the  house  in  which  Renshaw  lived  at 
^^  time  he  made  the  deed  to  Fossett. 
^pril  14th,  loth,  17th.  18th,  and  19th,  1882. 

JKerr,  Q.  C,  moved  for  a  new  trial  on  the  grounds  of  im- 
^oper  admission  of  evidence,  and  misdirection  of  the  learned 
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^882.  The  estoppel  by  indenture  between  the  original  parties, 

Appleby  William  Renshaw  and  John  Fossett,  binding  all  parties  claiin- 
Secoed.  ^°S  ^^®  '^'^^  under  them,  could  not  be  overturned,  unless  by 
some  writing  under  seal  between  them,  agreeing  to  change  the 
boundary  and  have  a  new  line  run,  actually  registered  so  as  to 
pass  the  property,  or  by  an  actual  affirmation  and  continuous 
occupation  of  the  land  in  dispute  for  the  space  of  twenty  years, 
so  as  to  give  a  statutory  title.  But  it  is  submitted,  there  is  no 
evidence  whatever  of  such  agreement  under  seal,  or  any  agree- 
ment whatever  between  the  parties,  to  change  the  boundary; 
nor  is  there  any  evidence  of  any  actual  occupation  for  20 
years  by  the  defendant  or  those  under  whom  he  claims. 

The  declarations  of  Appleby  to  a  purchaser  who  afterwards 
re-conveyed  to  him,  would  act  as  an  estoppel  in  pais  between 
him  and  the  purchaser,  but  not  between  him  and  persons  in- 
terested in  adjoining  lands:  Heane  y.  Rogers,^  The  learned 
judge  should  so  have  instructed  the  jury. 

Although  the  boundaries  of  the  land,  as  given  by  the  deed, 
are  obscure,  the  Couiii  must  take  the  construction  given  to  the 
deed  by  the  parties  themselves :  3  Wash.  R  P.,  pp.  404, 408, 
and  424.    It  having  been  shewn  in  evidence  where  the  house 
referred  to  in  the  deed  as  giving  a  rear  boundary  was,  it  was 
misdirection  in  the  learned  judge  to  state  to  the  jury  in  his 
charge,  that  the  relation  of  the  house  to  the  rear  boundary 
was  for  them  to  decide.    The  deed  itself  gives  the  house  9B 
the  rear  boundary,  and  the  only  contention  of  the  counsel  »fe 
the  trial  was  that  the  house  mentioned  in  the  deed,  mean^ 
the  house  in  which  Renshaw  was  dwelling  at  the  time  th^ 
deed  was  given.    There  was  no  question  of  fact  to  be  left  t^ 
the  jury,  and  the  learned  judge  should  have  charged  to  tluu"* 
effect. 

Tlie  verdict  was  clearly  contrary  to  law  and  the  weight  c^ 
evidence.  There  was  conclusive  evidence  of  a  legal  estoppel  1^^ 
deed  and  in  pais,  and  any  evidence  bearing  against  such  estoj^ 
pel  was  inadmissible. 

Armstrong,  contra. 

[Per  cui^m.  The  question  of  estoppel  does  not  arise ;  ai3^ 
it  will  only  be  necessary  for  you  to  show  that  there  was  snffi- 
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t  evidence  to  be  left  to  the  jury  of  the  continuous  posses-        ^^82. 
by  the  defendant  for  twenty  years.]  Appleby 

bare  was  evidence  that  the  lot  claimed  by  the  defendant  sbcx)rd. 
been  previously  sold  as  a  three  acre  lot ;  that  the  lessor  of 
plaintiff  had  at  one  time  given  instruction  to  have  the  fence 
^  in  the  place  now  sought  to  be  made  the  boundary  by  the 
ndant;  that  such  a  lot  would  contain  about  three  acres, 
e  if  the  rear  boundary  was  where  now  claimed  by  the 
T  of  the  plaintiff,  the  lot  would  contain  but  three-fourths 
I  acre.  The  parties  through  whom  Appleby  claims  never 
npted  to  set  up  any  other  line,  and  for  more  than  twenty 
B  the  defendant  had  exclusive  and  continuous  possession. 
1  the  lessor  of  the  plaintiff  himself  had,  in  1858,  stated 
the  boundaries  were  all  correct,  and  in  1864  had  a  fence 
jed,  which  the  evidence  clearly  proves  gave  to  Morrel 
)ugh  whom  the  defendant  claims)  the  locus  in  quo. 
10  declarations  of  an  owner  that  he  is  out  of  possession  are 
ence  of  adverse  possession  as  against  him ;  and  when  a 
Y  goes  into  possession  under  a  colorable  title,  less  evidence 
mtinuous  possession  is  necessary  to  establish  a  statutory 
Angell  on  Lim.  pp.  4fOO,  401  and  404 ;  VanBuakirk  v. 
%ey  ;^  3  Washburn  on  Real  Pro.  (4th  Ed.)  pp.  128, 133  and 

le  question  of  the  location  of  the  line  was  fairly  left  to  the 

by  the  learned  judge,  and  their  verdict  should  not  be  dis- 

ed. 

WT,  Q.  (7.,  and  Skinner,  Q.  (7.,  in  reply. 

Cur.  adv.  vult. 

le  following  judgments  were  now  delivered : — 

ELDOK,  J.  This  case  depends  upon  the  deed  from  Renshaw 
ossett,  under  which  the  defendant  claims.  The  description 
?hat  part  of  lot  No.  4  on  Kennebeccasis  River,  being  in  length 
le  southern  side  of  said  lot,  or  the  side  next  the  city  of  Saint 
1,  twenty-six  rods ;  in  width  nineteen  rods  and  a  half,  or 
1  it  meets  Samuel  Fossett's  line ;  and  in  length  on  the  op- 
te  side  twenty  rods :  bounded  by  the  house  of  the  said  Wil- 
Benshaw,  and  containing  acres,  and  starting  from  the 
r  and  side  of  the  road."    The  plaintiff's  contention  is  that 
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^S^'  the  line  extended  up  on  the  South  side  of  No.  4,  twenty  rods, 
Applbbt  and  running  to  an  old  cellar  of  a  house  which  had  been  occupied 
Seoobd.  ^y  Renshaw  before  he  obtained  a  grant  of  the  lot,  was  the 
true  line;  and  he  claimed  that  the  deed  should  be  read  as 
running  from  the  old  cellar  to  a  point  striking  the  southerly  side 
of  the  said  lot  No.  4,  at  a  distance  of  twenty  rods  from  the  water 
of  the  Kennebeccasis,  as  it  was  when  the  grant  issued.  The  de- 
fendant contended  that  the  rear  line  runs  from  the  southerly 
side  of  No.  4  to  Renshaw's  house  in  which  he  resided  whentbe 
deed  to  Fossett  was  given  after  he  obtained  his  grant;  andl 
am  of  the  opinion  such  is  the  plain  reading  of  the  description 
The  object  which  then  existed,  is  what  the  description  points 
to — not  to  a  non-existing  object.  The  remains  of  an  old  cellar 
where  a  house  stood  before  the  grant  was  issued  from  the  Crown, 
could  not  answer  the  description.  There  is  a  line  from  the 
southerly  side  to  a  road  running  to  the  rear  of  the  lot  where 
William  Renshaw  had  his  house  which  he  occupied  when  the 
deed  conveyed  the  land  below  that  line  to  the  river  to  Fossett 
The  plaintiff  had[repaired  the  fence  and  it  had  partly  been  built 
from  slabs,  which  had  doubtless  come  from  the  ship-yard  on  the 
lot  adjoining  the  Renshaw  lot.  The  defendant  claimed  to  bold 
to  this  line.  Evidence  shewed  this  was  a  line  recognized  by 
the  lessor  of  the  plaintiff  to  parties  being  about  purchasing  be- 
fore the  defendant  purchased.  The  land  in  dispute  does  not 
appear  to  be  land  fit  for  cultivation,  it  being  stony,  and  the 
occupation  appeared  to  be  that  of  the  defendant  There 
can  be  no  doubt  about  what  house  the  deed  designates; 
— the  house,  in  common  parlance,  would  be  the  house  in  bis 
occupation — not  a  cellar  where  a  house  formerly  stood,  and  oc- 
cupied by  him  before  he  had  any  title  to  the  land,  and  many 
years  before  he  made  the  conveyance  to  Fossett 

There  was  evidence,  though  slight,  that  the  defendant  oecu- 
pied  up  to  the  fence  which  had  been  in  part  formed  of  slab-' 
it  corresponded  with  a  line  from  the  southerly  side  of  the  lot 
to  Renshaw's  house,  and  as  described  in  the  deed,  it  was  to 
meet  Renshaw's  house.  A  road  to  the  rear  of  the  lot  appears  to 
intervene  between  the  line  and  Renshaw's  boose  in  which  be 
lived  when  the  deed  was  given  to  Fossett,  and  he  then  had  no 
other  house,  and  the  possession  was  aooording  to  that  line 
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with  the  defendant  and  those  under  whom  he  claimed,  and  the       ^^2. 
finding  of  the  jury  is  thereby  sustained.    All,  or  nearly  all,  the     Appleby 
witnesses  speak  of  a  line.    It  is  quite  clear  from  the  state-     sb(^rd. 
ments  of  the  witnesses,  there  is  but  one  line,  although  the  wit- 
nesses locate  it  differently ;  that  it  had  at  one  time  been  made  of 
slabs  from  the  ship-yard  which  was  on  the  lot  adjoining  lot 
No.  4,  and  had  been  repaired  from  time  to  time. 

I  am  of  the  opinion,  from  the  learned  judge's  notes,  there 
was  but  one  line,  and  that  was  considered  the  rear  of  the  lot, 
and  the  occupation  was  that  of  the  lessor  of  the  plaintiff  on 
one  side  and  the  defendant  on  the  other  side,  being  the  side 
adjoining  to  the  river,  and  described  in  the  consent  rule,  and 
upon  which  the  verdict  was  given  for  the  defendant. 

Palmer,  J.  The  only  question  in  this  case  that  was  not 
disposed  of  on  the  argument,  was  whether  there  was  sufficient 
evidence  to  be  left  to  the  jury  that  the  defendant,  and  those  un- 
der whom  he  claimed,  were  in  the  actual  and  continuous  posses- 
sion of  the  locvs  in  quo  for  twenty  years,  up  to  the  line  found 
by  the  jury.  I  think  there  was.  There  was  clear  evidence  that 
the  lessor  of  the  plaintiff,  and  those  under  whom  he  claims,  on 
the  one  side,  and  the  person  under  whom  the  defendant  claims, 
who  were  conterminous  proprietors,  occupied  on  either  side  up  to 
a  line  agreed  upon,  upon  and  along  which  a  fence  had  been  con- 
tinued for  a  much  longer  period  than  twenty  years ;  that  until 
the  defendant  came  there,  some  time  in  the  year  1868,  there 
never  was  any  dispute ;  and  the  great  dispute  in  the  present 
case  was  where  that  line  fence  stood,  the  lessor  of  the  plaintiff 
insisting  that  it  was  in  the  place  he  claims  to — about  five  rods 
from  the  post  road — and  the  defendant  claiming  that  it  stood  fur- 
ther on  the  lessor  of  the  plaintiff's  land,  than  where  he  claimed 
in  this  action.    The  jury  found  that  the  defendant  was  right. 

The  objection  to  the  defendant's  possession  was  th^t  it  was 
not  shewn  that  the  persons  under  whom  he  claimed  actually 
used  the  land  up  to  the  line ;  but  it  was  shewn  that  they  had 
occupied  the  land  as  they  wanted,  and  as  they  had  a  right  to 
occupy,  up  to  the  line  agreed  to  by  the  owners  in  possession,  as 
part  of  their  lot. 

I  think  the  doctrine  of  pedis  posseaaio  does  not  apply  to 
such  ft  case,  and  any  act  of  possession  on  any  part  of  the  land, 
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would  extend  such  possession  up  to  the  line  agreed  upon ;  and 
as  there  was  evidence  that  such  line  would  give  the  defendant 
the  land  he  recovered  in  this  action,  there  was  evidence  of 
such  twenty  years  possession,  and  the  verdict  ought  to  stand. 
Allen,  C.  J.,  and  Wetmore  and  King,  JJ.,  concurred. 

New  trial  refused. 


1882. 


Novembfr, 


KING  ET  AL.,  Appellants,  and  MURRAY,  Respondent. 

Will — Estate  during  tmdoioliood — Devise  qfificonie  and  jnvjits — EigJit 
to  lease — Equity  j)leadinf/8 — Setting  out  documents  at  full  len0k 

A  testator  made  the  foUowiDg  devise :  "  After  paying  off  aU  my  just  debts  aod 
fuueral  expenses,  I  devise  and  bequeath  all  my  property,  real  and  persoiult 
to  be  equally  divided  among  my  children,  without  any  distinction  whatio- 
ever,  so  soon  as  the  youngest  shall  attain  the  age  of  twenty-one  years,  reseir* 
ing  to  my  dear  wife,  so  long  as  she  shall  remain  my  widow,  the  revenues  sad 
incomes  to  be  derived  therefrom,  for  her  own  support  and  the  education  aod 
maintenance  of  my  children." 

Held,  That  the  widow  took  an  estate  in  the  land  during  her  widowhood,  sod 
that  her  riglit  to  lease  it  while  her  estate  continued,  would  not  be  affected  by 
a  mortgage  given  1>y  the  owners  of  the  estate  in  remainder. 

This  was  an  appeal  from  the  judgment  of  His  Honor  the 
Judge  in  Equity. 

Tlie  facts  as  set  out  in  the  bill  were,  that  one  Edward  Mur- 
ray in  his  last  will  and  testament  made  the  following  devise, 
naraelv : 

*'  After  paying  off  all  my  just  debts  and  funeral  expenses,  I  deviie 
iuid  bequeath  all  my  property,  real  and  personal,  to  be  equally  divided 
among  my  children,  without  any  distinction  whatsoever,  so  soon  as 
the  youngest  shall  attain  the  age  of  twenty-one  years,  reserving  to 
my  dear  wife,  so  long  as  she  shall  remain  my  widow,  the  revenuei 
and  incomes  to  be  dciivcd  therefrom,  for  her  own  support  and  tbe 
education  and  maintenance  of  my  children." 

He  appointed  his  wife  (the  respondent^)  executrix,  andbifl 
brother,  John  Murray,  and  one  David  Hatfield,  executors. 
Some  yeai's  after  his  decease,  his  widow  and  John  Murray  leased 
a  lot  of  land  belonging  to  the  estate  to  one  Charles  King,  for 
the  term  of  ten  years  at  the  yearly  rent  of  one  hundred  dcdlan, 
payable  to  the  widow.  Charles  King  went  into  possession  of 
the  lands  and  premises  under  the  lease,  but  refused  to  pay  the 
rent,  as  agreed,  on  the  ground  that  he  had  purchased  ttie  free- 
hold under  foreclosure  of  a  mortgage  given  by  the  heirs.  A  re- 
lease bad  also  been  executed  by  the  said  John  Muzray,  as  eze- 
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cutor,  discharging  Charles  King  from  all   and  every  of  the        ^^^^ 
covenants  and  agreements  in  the  said  lease,  in  consideration  of        King 
his  having  been  obliged  to  pay  a  certain  mortgage  given  by     mubray. 
one  of  the  heirs  in  her  own  right,  and  as   purchaser   of  the 
shares  of  two  of  the  other  heirs,  which  mortgage  was,  at  the 
time  of  the  making  of  the  lease,  outstanding  against  the  prop- 
erty.    Ring  had  also  purchased  the  shares  of  the  remaining 
heirs.     The  bill  prayed  that  the  defendant  might  be  ordered 
to  pay  the  rent  as  agreed,  and  that  the  release  might  be  set 
aside  and  declared  void. 

His  Honor  the  Judge  in  Equity  delivered  the  following 
judgment : 

The  substantial  question  in  this  case  is  what  the  widow  and  what 
the  children  of  Edward  Murray  take  under  the  following  devise  in 
his  will : 

"  After  pajdng  off  all  my  just  debts  and  funeral  expenses,  I  devise 
and  bequeath  all  my  property,  real  and  personal,  to  be  equally  divided 
among  my  children,  widiout  any  distinction  wlmtsoever,  so  soon  as 
the  youngest  shall  attain  the  age  of  twenty-one  years,  reserving  to  my 
dear  wife,  so  long  as  she  sliall  remain  my  \vidow,  the  revenues  and 
incomes  to  be  derived  therefrom,  for  her  own  support  and  the  educa- 
tion and  maintenance  of  my  children." 

In  construing  this  devise  it  is  well  to  bear  in  mind  several  rules  of 
construction. 

1.  That  you  must  get  at  the  intention  of  the  testator  from  all  the 
words  in  his  will.     Braddeley  v.  LappinyweU,  ^ 

2.  You  must,  if  possible,  give  force  and  meaning  to  every  word  he 
has  used.     Towng  v.  Rchertacyii,^ 

3.  If  two  distinct  devises  in  the  will  are  prima  facie  repugnant, 
yet  if  upon  consideration  of  all  the  words  of  the  will  taken  together, 
an  intent  of  the  testator  can  be  discovered,  the  Court  will  reconcile 
by  interpretation  the  apparently  inconsistent  words,  so  as  to  fulfil  the 
whole  of  the  intention.     Iioe  v.  Keville,^ 

Look  at  what  the  testator  says,  bearing  all  the  Words  in  mind. 
Does  not  the  testator  give  all  his  property  to  his  children,  except 
what  he  reserves  to  his  widow  ?  While  he  plainly  says  that  ho  gives 
all  to  them,  does  not  he  equally  plainly  say  that  he  reserves  the  in- 
come and  revenue  thereof  as  long  as  she  rcmaiiLS  his  widow  ?  If  that 
IB  so,  I  can  see  no  pretence  to  say  that  he  has  given  to  them  what  he 
says  be  reserves  from  that  gift,  so  that  is  not  given  to  his  childi*en. 
Then  he  says,  he  reserves  this  revenue  and  income  to  her.  What  can 
that  mean  but  that  she  is  to  have  and  receive  it;  and  this  is  for  her  own 
support  and  maintenance  of  his  children.  Then  what  is  the  effect  of 
giving  the  revenues  and  incomes  of  property  to  a  person  for  a  peiiod 
of  time.     I  think  there  can  be  no  pretence  but  that  it  must  either 
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1882.        give  her  an  estate  in  and  right  to  the  possession  of  it  during  that 

Kino        time,  or  at  least  power  to  lease  it  for  that  period,  as  without  that  she 

V,  could  not  get  revenue  or  income.     But  a  gift  of  the  income  of  pro|»- 

MuRRAT.     ertj  is  a  gift  of  the  property  itself,  when  no  other  disposition  is  made 

of  it ;  and  this  is  so  though  the  gift  is  to  the  separate  use.     Theohold, 

243. 

In  2nd  Sugden  on  Powers,  182,  it  is  laid  down  that  sometimes  a 
gift  to  the  objects  of  the  power  is  implied  from  the  event  upon  which 
the  property  is  given  over  to  thiixl  persons.  This  property  is  given 
over  to  the  children  upon  the  widowhood  ceasing,  and  in  the  mean- 
time the  widow  is  to  have  the  revenue  and  income ;  and  as  she  can- 
not get  this  without  the  right  to  the  possession  of  the  pi-operty,  surelj 
in  such  a  case  it  is  given  to  her  by  implication.     2nd  Leo.  220. 

Then  she  is  to  receive  this  revenue  and  income  during  her  widow- 
hood, to  support  herself  and  maintain  and  educate  the  testator's 
children.  Her  own  maintenance  would  only  cease  with  her  widow- 
hood, but  she  would  be  under  no  obligation  to  maintain  the  children 
after  they  come  of  age.  See  Foley  v.  Parry  ^-^^  Gardner  v.  Barker} 
This  being  the  nght  of  the  parties  when  the  defendant  Murray  joined 
with  his  co-executor  in  a  lease  of  this  property,  reserving  the  rent  to 
the  widow  only,  in  my  opinion  whatever  legal  interest  he  had  in  that 
contract  he  had  as  trustee  for  the  widow — the  real  owner  of  the  prop- 
erty in  equity — and  he  owed  all  the  duties  of  a  trustee  to  the  widow, 
his  cestui  que  trusty  and  when  he  released,  without  consideration,  the 
rent  which  belonged  to  the  cestui  que  trusty  and  thus  destroyed  it,  he 
was  guilty  of  a  most  manifest  wrong  and  fraud,  and  as  to  the  lease 
and  release,  when  the  other  defendant  took  it  with  a  full  knowledge 
of  all  the  facts,  without  paying  his  rent  as  he  agreed  to  do,  he  is 
equally  guilty  of  fraud. 

In  the  case  of  Walker  v.  Taylor ^^  in  the  House  of  Lords,  Loid 
Cranworth  said :  ^'  The  Lord  Chancellor  of  Ireland,  I  observe,  quoted 
a  doctrine  which  I  think  lays  down  the  law  very  tersely  and  deariy^ 
from  one  of  the  cases  before  Lord  Thurlow  :  If  one  concerts  with  an. 
executor  or  legatee  by  obtaining  the  testator's  effects  at  a  nominal  or 
fraudulent  undervalue  or  by  applying  the  real  value  to  other  subjects 
for  his  own  behalf,  or  in  any  other  manner  contrary  to  his  duty,  such 
concert  will  involve  the  seeming  purchaser  and  make  him  liable  for 
the  full  value."  And  Story,  in  his  Equity  Jurisprudence,  379,  381, 
lays  down  the  rule  in  Equity  as  follows :  ^' As  assets  in  the  hands 
the  executor  are  treated  as  the  debtor's,  the  creditors  may  follow  them-^ 
or  their  proceeds  into  the  hands  of  any  person  affected  with  notice  o^ 
their  misapplication,  because  there  is  a  trust  attached  to  them  for  the^ 
payment  of  the  debts." 

But  it  is  said  that  this  lessor  had  no  power  to  grant  this  lease,  a» 
it  cannot  pass  any  estate  after  the  widowhood  ceases,  and,  at 
events,  the  covenant  to  renew  cannot  run  with  the  land  after 
time.     But  I  cannot  see  how  that  can  affect  this  plaintiff's  claim  fc 
rent  for  the  time  the  lessee  has  occupied,  without  going  into  the  rigSv  i 
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or  remedies  of  either  party,  except  what  is  involved  in  this  suit.  I  1882. 
must  say  that  I  do  not  think  that  this  would  form  a  defence  either  k^ 
in  law  or  in  Equity  to  the  claim  for  rent  merely  while  he  has  occu-  v, 

pied.  Whether  the  whole  tiling  could  be  set  aside  as  a  mutual  mis-  Murray. 
take  in  point  of  law,  or  whether  the  lessee  would  be  left  to  his 
remedy  on  his  covenants,  or  whether  any  Court  would  interfere  in 
such  a  case,  where  both  parties  know  all  the  facts,  and  were  only  mis- 
taken in  the  law,  if  mistake  was  made  at  all,  or  leave  each  party  to 
perform  his  covenants  as  best  he  can,  I  am  not,  I  think,  called  upon  . 
to  decide. 

In  this  case  the  lessee  has  cured  the  defect  in  the  title,  by  himself 
pnrchasing  the  remainder  after  the  widow's  right  ceases,  so  that  when 
the  widow's  right  does  cease,  the  rent  reserved  in  this  lease  will  belong 
to  himself. 

This  was  decided  to  be  the  effect  of  such  a  purchase  where  the  con- 
tract was  executory  only,  and  no  part  of  it  was  performed.  A  fortiori^ 
it  would  do  this  when,  as  in  this  case,  the  contract  had  been  largely 
performed  on  both  sides.     See  Murrdl  v.  Goodyear,  ^ 

Upon  the  whole,  I  think  this  is  a  plain  case,  and  these  defendants 
have  acted  in  a  most  unjustifiable  manner  towards  the  plaintiff,  who 
is  entitled  to  relief. 

The  decree  will  be  that  I  will  declare  the  release  set  out  in  the  bill 
fraudulent  and  void,  and  order  that  the  same  be  set  aside  and  the  de- 
fendant King  deliver  up  the  same  to  the  plaintiff  to  be  cancelled,  and 
that  the  defendants  ^lay  the  plaintiff  the  sum  of  two  hundred  and 
fifty  dollars  rent,  with  fifteen  dollai*s  interest  thereon  up  to  the  first 
day  of  November  last,  and  interest  on  the  said  sum  of  two  hundred 
and  fifty  dollars  since  that  time  until  paid,  and  also  pay  the  said 
plaintiff  her  costs  of  this  suit. 

The  defendant  King  to  have  leave  to  commence  any  proceedings 
either  in  law  or  Equity  to  set  aside  the  said  lease,  or  for  compensa- 
tioD  for  any  claim  that  he  may  be  advised  that  he  has  thereunder. 

All  parties  to  have  leave  to  apply  for  any  further  directions. 

This  judgment  was  appealed  from  by  the  defendants. 

27th  Oct,  1882.  T.  C.  Allen  m  support  of  appeal.  The 
widow  has  no  legal  estate  under  the  devise.  She  only  had  the 
Profits  and  income  during  the  minority  of  the  children.  Her 
nterest  ended  when  the  youngest  came  of  age.  Under  such 
•n  estate,  she  had  no  power  to  enter  into  a  lease.  The  will 
^Ost  be  construed  so  as  to  carry  out  the  intention  of  the  tes- 
^fccr,  which  in  this  case,  was  clearly  to  have  a  division  of  the 
•"operty  when  the  youngest  child  attained  the  age  of  twenty- 
mo years:  Bradddey  v.  Lappinffivell ;^  Young  v.  Robeii^on.^ 
^t  most,  after  the  majority  of  the  youngest  child,  they  would 

11  DeO.  F.  ftJ,48S.  98  Burr.  1&8S.  M  Macq.  H.  L.  825. 
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__J882. act  as  trustees  of  the  widow,  and  as  trustees  they  would  be 

Kino        obliged  to  account  for  the  rents  and  profits. 

MuBBAT.         -^^  ^'  Skinnei\  contra. 

The  only  interpretation  the  will  admits  of,  is  that  the  wife 
was  to  have  the  benefit  of  the  rents  and  profits  so  long  as 
she  remained  a  widow,  and  that  after  her  death,  the  property 
should  be  divided  among  the  children.  The  will  must  be  taken 
and  read  together  giving  every  word  some  effect:  R/e  v. 
Neville.^  As  such  tenant  during  her  widowhood,  she  had  a 
right  to  demise,  and  the  lease  was  good  for  that  term.  The 
fact  that  the  appellant  had  bought  the  estate  in  remainder 
does  not  put  him  in  any  better  position  regarding  the  lease,  and 
payment  of  the  rent  under  it,  than  if  some  other  person  had 
bought  the  land  subject  to  the  widow's  estate.  The  rent  was 
payable  to  the  widow  under  the  terms  of  the  lease,  and  a  re- 
lease to  be  valid  must  be  executed  by  her. 

T,  C.  AlleUy  in  reply. 

Cur,  adv,  wit* 

The  judgment  of  the  Court  (Allen,  C.  J.,  Weldon  and 

Palmer,  JJ.)  was  now  delivered  by 

Allen,  C.  J.  I  think  the  decision  of  the  Judge  in  Equity 
in  this  case  was  right.  There  is  some  obscurity  in  the  words 
of  the  devise,  but  I  think  it  is  sufliciently  apparent  that  the 
testator  intended  to  give  his  widow  the  income  of  his  property 
during  her  widowhood,  and  not  merely  till  his  youngest  child 
was  of  age.  It  was  given  for  her  support,  and  for  the  educa- 
tion and  maintenance  of  his  children ;  and  though  the  latter 
purpose  of  his  bequest  would  probably  cease  as  the  childr^ 
came  of  age,  there  is  no  reason  to  conclude  that  he  intended  \^ 
cut  off  the  widow's  means  of  support  at  that  time ;  on  thec(»i' 
trary,  he  gave  it  to  her  so  long  as  she  should  remain  his  widow. 

It  was  contended  that  the  legal  estate  was  devised  to  the 
children,  and  therefore,  though  they  might,  as  trustee,  be  re- 
sponsible to  the  widow  for  the  rents  and  income  of  the  property 
if  her  right  to  them  continued  after  the  majority  of  the  youngest 
child,  she  had  no  authority  to  grant  the  lease  in  question. 

I  am  inclined  to  think  that  the  widow  took  an  estate  in  the 
property  during  her  widowhood.     A  devise  of  the  revenue  and 

111  Q.  &  40& 
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income  of  property  is  equivalent  to  a  devise  of  the  property        ^^^* 
itself.     The  words  "  all  my  rents "  are  sufficient  to  pass  real        Kino 
estate:  Cruise's  Dig.  title  "Devise" ch.  X, sec. 72;  Com.  Dig.  "Es-     mueray. 
totes  by  Devise"  (N.  1) ;  3  Wash.  R.  P.,  529;  Reed  v.  Reed;"^ 
Earl  V.  Bowe*    If  that  is  the  proper  construction  of  the  will 
— and  I  think  it  is — the  estate  of  the  children  would  not  vest 
in  possession  until  the  widow's  estate  was  determined ;  and  she 
would  have  a  right  to  lease  the  property  during  her  widow- 
hood, and  her  lease,  while  her  estate  continued,  would  not  be 
affected  by  the  mortgage  given  by  the  owners  of  the  estate  in 
remainder ;  and  King,  the  lessee,  would  have  no  right  to  claim 
any  reduction  from  the  rent  which  he  agreed  to  pay  the  plain- 
tiff, in  consequence  of  the  interest  of  the  money  which  he  paid 
for  the  purchase  of  the  mortgage  given  by  the  owner  of  the 
estate  in  remainder,  with  which  the  plaintiff  had  nothing  to  do. 

I  think  it  necessary  to  make  some  observations  about  the 
pleadings  in  this  case — more  particularly  in  reference  to  the 
answer.  A  number  of  deeds  are  set  out  at  full  length,  even  to 
the  certificates  of  acknowledgment  and  of  the  re^stry;  the 
effect  of  which  is  to  increase  the  expense  to  the  parties  unneces- 
sarily. 

The  22nd  sect,  of  cap.  49  of  the  Consol.  Statutes,  relating  to 
thd  Court  of  Elquity,  declares  that  "  documentary  evidence 
shall  not  be  inserted  at  large  (in  the  bill) ;  but  any  part  of  it 
material  to  the  cause  shall  be  referred  to  in  a  concise  manner, 
mentioning  in  what  custody  the  same  may  be,  if  known,  for 
the  purpose  of  reference,  or  order  of  production."  The  30th 
section  directs  that  documentary  evidence  shall  only  be  refer- 
red to  in  the  answer  in  the  same  manner  as  in  the  bill,  except 
it  be  necessary  in  order  fully  to  answer  the  interrogatories. 

I  think  this  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  with  costs, 

19  Mam.  874.  '85  Maine  K.  414. 
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1882.  HARRIS  t?.  FOWLE. 

November,     False  pleas — Setting  aside — Judge — Relationship  of  wife  to  wife  of 

party. 

In  order  to  justify  the  setting  aside  a  plea  under  sect.  88  of  the  ConsoL  SUi, 
c.  37,  as  a  general  rule,  it  should  be  a  plea  which  is  false  to  the  knowledge 
of  the  defendant. 

It  is  no  legal  disqualification  to  a  Judge  taking  part  in  a  case,  that  his  wife  ii 
the  niece  of  the  wife  of  one  of  the  parties  to  the  cause. 

This  was  an  action  against  the  defendant  as  the  second  in- 
dorser  of  a  promissory  note.  The  declaration  also  contained 
the  common  counts.  The  defendant  pleaded  six  pleas,  as  fol- 
lows: 1.  Payment;  2.  Denial  of  indorsement;  3.  Denial  of 
presentment ;  4.  No  notice  of  dishonor ;  5.  Payment  by  the 
first  indorser ;  G.  To  the  common  counts — Never  indebted. 

The  plaintiff  applied  to  Mr.  Justice  King,  at  Chambers,  for 
an  order  to  set  aside  certain  of  the  ple&s  as  being  false ;  and 
after  hearing  the  parties  the  learned  judge  decided  that  the 
1st,  2nd,  3rd  and  4th  be  struck  out.  The  affidavits  relied  on 
by  the  plaintiff  were  as  follows: — one  of  J.  C.  Robertson  stating 
that  the  plea  of  payment  was  false,  that  he  had  full  knowledge 
of  all  the  matters  connected  with  this  suit,  and  that  the  said  de- 
fendant had  not,  nor  had  any  one  on  his  behalf,  paid  any  sum  of 
money  to  the  plaintiff  on  account  of  the  said  promissory  note ; 
one  of  Clarence  E.  Langden  that  he  presented  the  note  sued 
on,  and  gave  notice  of  dishonor  by  letter  duly  addressed,  and 
with  postage  prepaid ;  and  one  of  Charles  A.  Palmer,  that  he 
knew  the  defendant's  handwriting,  and  that  the  endorsement 
was  his.    The  defendant  produced  no  affidavits  in  answer. 

Oct.  10th,  1882.  Weldon,  Q.  C,  obtained  a  rule  niai  to  re- 
scind the  order  setting  &side  the  pleas,  against  which 

C,  A.  Pcdmer  now  shewed  cause,  and  contended  that  the 
order  was  properly  made,  as  the  statute  expressly  authorized 
a  judge  to  direct  any  plea  that  was  false  to  be  struck  out: 
Consol.  Statute,  c.  37,  sec.  88.  The  proof  of  the  falsity  of  these 
pleas  was  quite  sufficient,  in  the  absence  of  any  affidavit  on  the 
part  of  the  defendant.  He  cited  Harr.  C.  L.  P.  Act,  156 ;  Ei^' 
mea  v.  Taylor;^  Hartley  v.   Case;^  Woodthorpe  v.  Lawes,^ 

Wddon,  Q,  (7.,  contra. 

iJunet'  Rep.  U4.  si  a  &  P.  666.  tS  M.  *  W.  ua 
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I  would  like  to  call  the  attention  of  His  Honor,  Mr.  Justice        ^^^* 
Palmer,  and  of  the  Court,  to  the  fact  that  he  is  debarred  from      Harris 
sitting  in  this  case  on  the  pjround  of  relationship — Mrs.  Palmer       Fowle. 
being  a  niece  of  the  plain tifTs  wife:  Becquet  v.  Lampriere;^ 
Peck  V.  Barbaric.^ 

The  question  here  is  whether  the  falsity  of  the  pleas  can  be 
tried  out  at  Chambers.  [Palmer,  J.  Do  you  contest  the  power 
of  a  Judge  to  set  ple&s  aside  ?]  No :  except  whei*e  the  pleas 
merely  traverse  the  allegations  in  the  declaration,  as  is  the  case 
here  with  the  2nd,  3rd  and  4th.  There  may  be  cases  where 
the  matter  is  clear  that  the  pleas  are  clearly  sham :  but  a 
defendant  is  not  bound  to  show  his  defence.  He  has  a  right 
to  have  the  matter  tried  by  a  jury.     See  Arch  Prac.  (12th  ed.) 

p.  295. 

Cur,  adv,  vult 
The  following  judgments  were  now  delivered  : — 

Allen,  C.  J.  The  question  in  this  case  arises  under  the 
88th  sec  of  cap.  37  of  the  Consol.  Statutes,  which  enacts  that 
"  The  Court  or  a  Judge,  on  rule  or  summons,  may  order  any 
pleading  so  framed  as  to  prejudice,  embarrass  or  delay  the  fair 
trial  of  the  action,  or  any  false,  frivolous  or  vexatious  plead- 
ings, *  *  *  to  be  struck  out."  The  first  part  of  this  section 
is  taken  from  the  52nd  section  of  the  English  Common  Law 
Procedure  Act  of  1852 ;  but  the  latter  part,  authorising  the 
striking  out  of  false,  frivolous  and  vexatious  pleas,  is  new.  It 
has,  however,  long  been  the  practice  in  England  to  set  aside 
sham  pleas,  and  a  like  practice  has  been  adopted  in  this  Prov- 
mce.    See  Oabd  v.  Harding.^ 

All  pleadings  ought  to  be  true.  Pleas  false  on  their  face 
have  been  treated  as  nullities.  Blewitt  v.  Marsdcn;*^  Vere  v. 
Carden  ;*  BeU  v.  Alexander,*^  But  the  Court  has  often  refused 
to  try  the  truth  of  a  plea  upon  affidavits,  where  issue  could  be 
taken  on  it.  Merrington  v.  BecketJ  Smith  v.  BackweU;^  La 
Forest  v.  Langan.^  In  Nutt  v.  Rush^^  the  plea  was  not  only 
false,  but  embarrassing  in  its  statements. 

But  the  Legislature  has  now  expressly  authorized  that  to  be 

ilKiwpp'sP.  C376.  eo  M.  &  S.  138. 

•1  Han.  6Sa.  72  B.  &  C.  81. 

»2  Kerr,  71.  >4  Blng.  612. 
410  EMt  187.  tt4  DowL  C42. 

•6Biiiv.418.  iHExGh.40a 
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^882.        done  which  the  Court  f onnerly  refused  to  do — viz. :  to  try  tlie 

Harris      truth  of  a  plea  on  affidavits,  and  compel  the  defendant  to  verLi^ 

FowLK.      ^^^  P^^^*    That  has  been  the  practice  in  Nova  Scotia  for  some 

years :  Emmes  v.  Tayloi\^     Such  being  now  the  law,  I  cannot 

see  any  distinction  in  its  application,  whether  the  Issue  nused 

by  the  plea  is  on  the  plaintiff,  or  the  defendant. 

But  in  order  to  justify  the  setting  aside  a  plea  under  the 
Act,  I  think,  as  a  general  rule,  it  should  be  a  plea  which  is 
false  to  the  knowledge  of  the  defendant, — as,  for  instance— the 
plea  of  payment  in  this  case.  In  the  absence  of  any  affidavit 
of  the  defendant  of  the  truth  of  the  plea  of  payment,  I  thialc 
the  affidavit  produced  by  the  plaintiff  was  sufficient  to  justify 
the  setting  aside  that  plea. 

The  same  observation  will  apply  to  the  second  plea — th». 
the  defendant  did  not  indorse  the  note.  I  think  Mr.  C  Palmexr" 
affidavit,  that  he  is  acquainted  with  the  defendant's  hanc3 
writing,  and  that  the  indorsement  "  E.  M.  Fowle  "  on  the  nofc- 
is  the  proper  handwriting  of  the  defendant — was  sufficient  ^ 
call  on  him  to  verify  his  plea,  without  any  statement  in  tl3 
affidavit  of  Mr.  Palmer's  means  of  knowledge  of  the  haiiL<3 
writing. 

I  think  the  third  plea  should  not  have  been  struck  out 
Whether  the  note  was  presented  or  not,  would  ncarcely  be  a 
fact  within  the  defendant's  knowledge.     But  it  would  be  other- 
wise with  the  fourth  plea — that  he  had  not  due  notice  of  dis- 
honor.   If  objection  had  been  taken  on  the  hearing  of  the 
summons,  that  Mr.  Palmer  was  not  authorised  to  give  the  notice, 
perhaps  it  might  have  prevailed  ;  but  it  not  being  dear  that 
such  an  objection  was  taken,  and  it  being  prima  fade  a  fact 
within  the  defendant's  knowledge  whether  be  had  notice  or  not, 
and  there  being  no  affidavit  from  him  on  the  subject^  I  thiols 
the  Judge  was  warranted  in  striking  out  that  plea. 

Objection  was  taken  to  Mr.  Justice  Palmer  sitting  in  this 
case,  on  account  of  the  relationship  between  his  wife  and  tbe 
plaintiff,  Mrs.  Palmer  being  the  niece  of  tbe  plaintiff's  wife.  I 
think  there  is  no  legal  disqualification.  There  is  no  affinity 
between  the  plaintiff  and  Mr.  Justice  Palmer.  Belationshipliy 
affinity  extends  only  to  the  blood  relations  of  a  husband  and 

xjamet'  R.  441 
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wife  respectively ;  and  the  plaintiff  is  not  a  blood  relation  of 
Mrs.  Palmer's.  See  Toml.  Law  Dictionary — '-Affinity  ;**  1  Bla. 
Com.  435  note. 

I  think  Mr.  Justice  King's  order  should  be  varied  by  restoring 
the  third  plea. 

Wkldon  and  King,  JJ.,  concurred. 

Palmer,  J.    After  what  has  taken  place,  I  do  not  care  to  be 
considered  as  taking  part  in  the  decision  of  this  case. 

I  will  say,  however,  that  I  would  go  further  than  the  majority 
of  the  Court,  as,  in  my  opinion,  a  plea  should  be  struck  out  un- 
less it  is  clear  that  it  has  been  pleaded  bona  fide.    But  the  rule 
propounded  is  a  convenient  one,  and  it  is  well  to  have  the  prin- 
ciple upon  which  judges  are  to  act  in  such  cases  clearly  defined. 

Wetmore,  J.,  was  not  present. 

Ord^r  varied  by  restoring  the  third  iilea. 


1882. 


Harris 

V. 
FOWLB. 


TURNER  V.  McMANN,  et  al. 


1882. 


\ip^8  husband — Part  owner  of  vessel — Agent  of  other  part-owners —     November. 
Settlement  of  accounts  by  him  sufficient  account  stated  to  entitle 
others  to  bring  an  action  at  law — Crediting  agent  not  payment  of 
money  to  prineipcd — Bight  of  cotmsel  to  re-examine  witness  on 
matters  brought  out  on  cross-examination. 

e  fdiuntiff  and  defendant  with  others  were  part  owners  of  a  vessel  of  which 
the  defendant  acted  as  ship's  hoshand.  The  coarse  of  business  was  for  the 
defendant  to  make  up  the  accounts  of  each  voyage  at  its  close,  and  to  appor- 
tion the  earnings  of  the  vessel  amongst  the  {>art  owners  according  to  their 
respective  shares,  and  the  amounts  so  apportioned  were  then  earned  to  the 
creait  ol  each  part  owner  in  account  with  the  ship's  husband,  and  held 
aobject  to  his  order.  The  earnings  of  the  several  voyages  so  credited  were 
entered  separately  in  the  books  of  the  ship's  husband,  and  the  balances  were 
not  carried  forward  as  a  continuous  account. 

^1^  an  action  by  the  plaintiff  against  the  defendant  for  his  share  of  the  earnings, 

^tjfdt  by  Weldon,  Wkfmore  and  Kino.  JJ.,  Palmer.  J.,  dissenting,  that  each 
Toyage  was  a  separate  adventure,  and  that  the  balances  so  credited  were  suf- 
ficient account  stated  to  entitle  the  plaintiff  to  bring  an  action  at  law. 

^^V'here  A.  employs  an  agent  to  receive  money  for  him  from  B.  and  the  agent 
inetead  of  receiving  money,  consents  that  the  amount  shall  be  credited  by  B. 
in  his  own  account  with  him,  B.  is  not  thereby  discharged. 

Xn  an  action  by  A.  against  B.  for  the  amount  credited  the  agent,  A.'s  counsel  on 
the  cross-examination  of  B.  questioned  him  without  objection  with  a  view  of 
shewing  that  the  amount  of  the  agent's  indebtedness  was  disputed  and  when 
B.  's  counsel  proceeded  to  re-examine  him,  A.  's  counsel  objected  and  the  learned 
Judge  sustamed  the  objection  and  ruled  out  the  evidence  as  irrelevant. 
&etd,  (WSLDON,  J.  dissenting),  that  the  evidence  was  improperly  rejected. 

Assumpsit  for  money  had  and  received,  tried  before  Mr.  Jus- 
tioe  Wetmore  at  the  Westmoreland  Circuit,  in  July,  1880. 
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1882.  The  plaintiff  and  defendants  were  part  owners  of  the  barque 

Turner      Revolving  Light     The  defendants  were  the  ship's  husband, 
McMann.     ^^^  ^  ^^^^*  chartered  the  vessel,  paid  the  disbursements  and 
expenses  of  the  ship,  collected  the  freights  and  accounted  for 
them  to  the  other  owners.     The  course  of  business  was  for  the 
ship  8  husband  to  make  up  the  accounts  of  each  voyage  at  its 
close,  and  to  apportion  the  earnings  amongst  the  part  owners 
according  to  their  respective  shares,  and  the  amounts  so  appor- 
tioned were  then  carried  to  the  credit  of  each  part  owner  in 
account  with  the  ship's  husband,  and  then  became  payable  by 
the  ships  h\isband  to  the  several  part  owners  on  demand, 
although  the  defendants  stated  that  they  were  accustomed 
(upon  the  request  of  some  of  the  principal  owners,  but  so  far 
as  appears  without  the  knowledge  or  consent  of  the  others, 
and  more  as  a  matter  of  convenience  than  as  a  right),  to  retain 
the  amounts  so  found  to  be  due  for  about  four  months,  with  a 
view  of  having  funds  of  the  part  owners  in  hand  in  case  the 
master  should  draw  upon  the  ship's  husband  for  the  disburse- 
ments of  the  succeeding  voyage.     In  1876  and  1877  the  vessel 
made  three  voyages,  separate  accounts  of  which  were  made  up 
by  the  ship's  hasband,  and  the  shares  of  each  part  owner  carried 
to  his  credit  in  account  with  the  ship's  husband.     The  amounts 
so  placed  to  the  credit  of  the  plaintiff  in  respect  of  these  three 
several  voyages  were  8159.56,344.60  and  $35.88,  amounting  to 
$240.04.    In  December,  1876,  the  plaintiff  who  was  in  Europe, 
wrote  to  one  Gains  Turner  requesting  him  to  call  upon  the 
defendants  and  receive  from  them  the  monies  coming  to  him 
as  his  share  of  the  earnings  of  the  vessel ;  and  in  April,  1877i 
he  wrote  the  defendants  stating  that  he  had  given  such  order 
and  asked  what  amount  they  had  paid  him.    Qaius  Turner 
called  on  the  defendants,  and  according  to  their  evidence,  he 
being  indebted  to  them  on  several  transactions,  one  of  which 
related  to  the  schooner  Hai^ey,  consented  that  instead  of 
paying  the  money  to  him,  they  should  credit  it  to  him  on 
account  in  their  books;  which  they  did.    Some  time  after  the 
plaintiff  returned,  he  demanded  the  amount  which  he  found 
credited  to  him  in  the  defendants'  books  as  his  share  of  the 
profits  of  the  ship,  which  the  defendants  refused,  alleging  thai 
they  had  already  paid  the  amount  on  his  order  to  Qaius  Tttt- 
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5f.   The  plaintiff  claimed  that  the  crediting  to  Gaius  Turner        ^B82. 
M  not  a  payment  of  the  amount  due  him,  and  brought  this      Turner 
iion.    At  the  trial,  one  of  the  defendants  stated  in  his  evid-    mcMann. 
lee,  that  when  be  informed  the  plaintiff  of  what  they  had 
one,  be  siud  it  was  all  right.    On  this  point  the  evidence  was 
onflictiog ;  the  plaintiff  admitted  sending  a  letter  or  order  to 
bdoB  Turner  to  get  the  money,  but  denied  assenting  to  the 
BKmnt  being  credited  to  him. 

In  the  cross-examination  of  one  of  the  defendants,  the  plain- 
if 8  counsel  questioned  him,  without  objection,  regarding  the 
hrvey  transaction,  in  order  to  prove  that  the  amount  of  the 
lefendants'  claim  against  Gains  Turner  was  disputed;  and 
rhen  the  defendants'  counsel  proceeded  to  re-examine  the 
ritoess  as  to  what  the  Harvey  transaction  really  was,  the 
Untiff's  counsel  objected,  and  the  learned  Judge  sustained 
he  objection  and  ruled  out  the  evidence  as  irrelevant. 
A  more  particular  statement  of  the  facts  of  the  case,  and  of 
he  evidence  rejected,  will  be  found  in  the  judgments  of  the 
Stmrt. 

Verdict  for  plaintiff  for  $240.04,  the  amount  credited  to  him 
1  the  books  of  the  defendants  as  his  proportion  of  the  eam- 
^  of  the  vessel. 

April  20th  and  21st,  1882.  Tuck,  Q.  C,  moved  for  a  new 
^  The  evidence  of  the  defendant  as  to  the  amount  of  the 
tdebtedness  of  Gaius  Turner  in  the  schooner  Hai^vey  transac- 
on  was  wrongly  rejected.  The  counsel  for  the  plaintiff  had 
0(8-6zamined  the  witness  regarding  the  Harvey  matter  and 
d  left  a  doubt  upon  the  minds  of  the  jury  about  the  correct- 
^  of  the  defendants'  claim  against  Gaius  Turner.  He  could 
A  rightfully  object  to  a  re-examination  on  the  same  matter. 
'  Was  material  to  establish  the  amount  of  the  debt  due  by 
•iw Turner,  and  to  justify  the  crediting  to  him  of  the  amount 
^  be  paid  the  plaintiff,  and  was  clearly  admissible. 
-Again,  the  question  to  Gaius  Turner,  who  had  been  served 
*^fc  a  subpoena  duces  tecum  requiring  him  to  produce  the  let- 
^  from  the  plaintiff  to  him,  "  where  the  said  letter  was,  and 
■it  he  had  done  with  it,"  was  improperly  rejected.  [Per 
^^iom.  The  question  was  properly  ruled  out,  as  the  witness 
'd  not  been  sworn.] 
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^8^^'  This  matter  cannot  be  dealt  with  in  an  action  at  law.    The 

TiTRNKR  plaintiff  and  defendants  were  part-owners  of  the  vessel,  and 
McMann.  ^®^^  '^y  *''^®  joint  employment  of  her,  partners  in  respect  of  the 
adventures.  One  part-owner  of  a  vessel  cannot  sue  another 
part-owner  for  his  proportion  of  the  earnings  of  the  vessel 
There  was  not  such  an  account  stated  between  them,  as  to  en- 
title the  plaintiff  to  enforce  his  claim  in  an  action  at  law.  He 
must  apply  to  a  Court  of  equity:  McLachlan  on  Shipping 
(3rd  ed.)  103;  Bovill  v.  Hammond,^ 

Hanington,  Q.  C,  contra. 

As  to  settlement  of  accounts :  see  Hea  v.  Jonea.^  The  ship's 
husband  is  the  agent  of  the  ownera.  The  books  were  produced, 
and  it  was  shewn  that  the  accounts  credited  the  plaintiff  with 
the  amount  to  be  received.  It  was  also  stated  by  the  defend- 
ant in  his  evidence  that  the  balance  shewn  there  was  payable 
on  demand.  This  is  quite  sufficient  to  entitle  the  plaintiff  to 
enforce  his  claim  in  an  action  at  law.  [Palmer,  J.  Do  yon 
contend  that  the  ship's  husband  is  the  agent  of  the  owners  to 
bind  them  in  the  settlement  of  an  account  with  himself  ?]  He 
could  to  such  an  extent  as  to  justify  an  action  at  law  against 
himself,  inasmuch  as  he  cannot  deny  his  own  accounts.  [Kixo, 
J.,  refers  to  (7tt7T  v.  Smith.^]  Each  voyage  was  separately 
settled,  and  when  the  division  of  the  earnings  by  the  vessel 
was  made,  the  amounts  were  credited  to  the  several  owneis 
and  were  subject  to  their  orders.  McLachlan  on  Shipping,  p- 
183;  Helrne  v.  Smith,^  This  is  not  a  general  partnership. 
The  defendants  were  acting  as  agents  of  the  owners,  and  as 
such,  were  authorized  to  settle  the  accounts.  By  bringing  an 
action  for  the  amount  of  the  account  as  entered  in  the  bqpii^ 
the  plaintiff  assented  to  the  account.  There  is  no  distinctioD 
in  the  rights  and  liabilities  of  a  ship's  husband  who  is  a  part- 
owner,  and  of  one  who  is  not  a  part-owner.  He  acts  as  ageoi 
not  as  owner.  When  the  venture  ends  there  is  a  dissolution 
of  the  partnership:  Brierly  v.  CHppa;^  Wray  v.  Milestone; 
Owaton  V.  Ogle;''  Servante  v.  James ;^  McLachlan  on  Ship- 
ping, p.  186;  Blech  v.  Ball&i'as,^ 

•2  AHon  64&  riS  Eut  fiS& 

•6  0.  B.  128.  "loaAaua 

«7  BinR.  709.  ^flp  L.  J.,  Q.  R  ML 

67  C.  &  P.  709. 
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re  can  be  no  doubt  that  the  plaintiff  would  be  entitled  ^S^* 

3  secondary  evidence  of  the  contents  of  a  letter  upon  Turneb 
the  defendants  claim  they  made  the  payment,  the  letter  isxMaxs. 
lost. 

he  re-examination  of  the  defendant  regarding  the  ffar- 
ULsaction,  only  such  matter  as  was  irrelevant  was  objectr 

The  cross-examination  was  directed  to  shew  that  the 
it  of  the  indebtedness  of  Gaius  Turner  was  not  undis- 

It  was  admitted  that  some  amount  was  due.    The 

3n  "  What  was  the  Hainjcy  transaction  ?"  which  was  ob- 

to,  was  intended  to  bring  up  new  matter  as  to  the 

il  inception  of  the  Harvey  transaction. 

only  question  is,  did  the  plaintiff  affirm  the  crediting  of 

Turner  and  become  thereby  estopped  from  bringing  this 

Assume  that  the  plaintiff  knew  the  amount  had  been 
5d  to  Gains  Turner  and  that  he  affirmed  the  transfer, 
^ould  not  be  a  payment  to  the  plaintiff.  An  agent  au- 
jd  to  receive  money  for  his  principal  cannot  receive  pay- 
In  any  other  way. 

©rejection  of  evidence:  see  Doe  dem  Sherlock  v.  Potvers.^ 
k,  Q,  C,  in  reply, 
re  was  no  evidence  that  the  plaintiff  ever  agreed  that 

4  was  the  amount  of  his  share,  and  he  did  nothing 
would  have  precluded  him  from  filing  a  bill  in  Equity 
le  the  accounts.  This  case  is  not  different  from  where 
,rtner  at  the  end  of  the  year  makes  up  the  year's  accounts 
vides  the  profits,  placing  each  one's  share  to  his  credit  in 
oks.  Such  balancing  of  accounts  would  not  give  the 
partner  the  right  to  an  action  at  law.  The  account  must 
Jed  before  the  action  is  brought. 

,  re-examination  a  witness  can  properly  be  questioned  on 
bters  brought  out  in  the  cross-examination. 

Cur.  adv.  vrdt. 
following  judgments  were  now  delivered: 
O,  J.     The  plaintiff  and  the  defendants  were  part  own- 
ith  others)  of  a  vessel  of  which  the  defendants  were 
busband,  and  this  action  is  for  the  recovery  of  the  plain- 
lare  of  the  earnings  of  three  voyages  as  adjusted  by  the 

16  Alton,  232. 
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^^^'  defendants.  The  first  question  is  whether  an  action  at  la^ 
TuBNEB  at  all  in  such  case,  or  whether  (as  contended  by  defend 
McMann.  ^^®  proper  remedy  is  by  suit  in  equity  to  settle  the  account 
tween  the  part  owners  as  partners  in  the  adventure.  I  i 
opinion  that  the  action  is  properly  brought.  There  has 
some  variation  of  opinion  in  the  courts  as  to  the  circumst 
under  which  an  action  may  be  maintained  for  the  recovc 
an  ascertained  balance  found  to  be  due  from  one  to  anotl 
respect  of  partnership  transactions.  The  action  was  held  i 
be  maintainable  under  the  circumstances  of  Fromont  v.  ( 
land;^  Bovill  v.  HammoTid ;^  Goddard  v.  Hodges;^  and 
v.  Smith  ;*  while  it  was  held  to  be  maintainable  in  the  cii 
stances  existing  in  Foster  v.  AUaiiaon;^  Owston  v.  Ogle;* 
8011  V.  Catting;''  Brierly  v.  Cripps;^  Wray  v.  Milestone,^ 
The  result  of  the  cases  is  thus  given  in  the  last  ediU 
Lindley  on  Partnership,  as  being  the  state  of  the  law  pri 
the  passing  of  the  Judicature  Acts : — 

**If  partners  went  through  the  accounts  of  the  partnership,  i 
final  bsdanc^  was  struck  and  the  amounts  of  their  shares  were 
tained,  and  the  person  by  whom  these  amounts  were  to  he  pai' 
also  ascertained,  an  action  would  lie  against  him  in  respect  of 
share  to  be  i)aid  by  him.  The  balance,  however,  must  have  I 
final  balance  to  be  paid,  and  not  a  balance  to  be  carried  over  to  a 
account  in  continuation  of  that  just  closed.  *  *  *  If  a  be 
was  struck  and  was  to  be  paid  by  one  partner  to  the  other,  it  i 
probably  have  been  sued  for  notwithstanding  the  continuance  c 
partnership." 

And  in  a  note  it  is  added  that : 

"This  was  raised  but  not  decided  in  Carr  v.  Smith  where  the  i 
failed  because  the  account  sued  on  had  been  made  out  by  a 
partner  and  had  not  been  assented  to  by  the  partners,  and  not 
stamped  as  au  award." 

Fromont  v.  CouplaTid^^  and  Brierly  v.  Cripps^^  illutf 

one  of  these  points  of  distinction.    In  the  former  case  aoc 

were  made  up  weekly,  but  as  they  were  carried  forwar 

formed  part  of  a  general  account  the  action  was  held  not 

In  the  latter  case  the  accounts  were  made  "^up  monthly, 

was  held  that  the  action  would  lie  because  the  balances 

1 2  Blng.  170.  7 10  filng.  i8& 
<6  B.  &  C.  140.  87  c.  kP.  700L 

SI  Or.  &  M.  33.  95  M.  &  W  SL 

«5 Q.  a  128.  i02 Bing.  170. 

»2T.  B.479.  ii7CrSP.  70a 
«18Eait.68& 


MICHAELMAS  TERM,  XLVI.  YICTORIA. 

xiot  carried  forward  from  one  account  to  the  other,  but  were  ^882. 
IxdaDces  to  be  paid.  In  Wray  v.  Milestone^  the  plaintiff  and  Turku 
ciefendant  had  been  partners  in  a  certain  transaction  and  had  mcMann 
other  dealings  together,  and  had  settled  a  general  account  in 
"^^hich  (amongst  other  things)  the  defendant  was  debited  with 
a  certain  amount  as  loss  on  the  partnership  transaction.  It 
*vras  held  that  an  action  would  lie  on  the  implied  promise  to 
pay  the  balance,  Lord  Abinger  saying :  ''  There  is  quite  suffi- 
cient evidence  of  this  being  a  final  balance.  This  was  not  the 
case  of  a  continuous  partnership  but  only  in  a  particular  ad- 
venture, and  it  was  quite  natural  that  the  parties  should  take 
a  settlement  on  the  conclusion  of  each  adventure,  as  shipowners 
settle  on  the  conclusion  of  each  voyage ;"  and  Parke,  B.,  said 
i^hat  the  nature  of  the  transaction  will  explain  with  what  view 
Ihe  account  was  stated,  and  if  it  be  stated  so  as  to  show  a  final 
T>alance  then  to  be  paid,  the  party  will  be  liable. 

Now  as  to  the  facts  of  this  case :  The  course  of  business  was 
£or  the  ship's  husband  to  make  up  the  accounts  of  each  voyage 
ttt  its  close,  and  to  apportion  the  earnings  amongst  the  part 
owners  according  to  their  respective  shares,  and  thb  amounts 
Qo  apportioned  were  then  carried  to  the  credit  of  each  part 
owner  in  account  with  the  ship's  husband,  and  then  became 
payable  by  the  ship's  hasband  to  the  several  part  owners  on 
demand,  although  the  defendants  stated  that  they  were  accus- 
tomed (upon  the  request  of  some  of  the  principal  owners,  but 
BO  far  as  appears  without  the  knowledge  or  consent  of  the 
Dthers,  and  more  as  a  matter  of  convenience  than  as  a  right), 
o  retain  the  amounts  so  found  to  be  due  for  about  four  months 
vith  a  view  of  having  funds  of  the  part  owners  in  hand  in 
ose  the  master  should  draw  upon  the  ship's  husband  for  the 
isbursements  of  the  succeeding  voyage.    In  187G  and  1877 
le  vessel  made  three  voyages,  separate  accounts  of  which 
ere  made  up  by  the  ship's  husband  and  the  shares  of  each 
,rt  owner  carried  to  his  credit  in  account  with  the  ship's  hus- 
nd.    The  amounts  so  placed  to  the  credit  of  the  plaintiff  in 
pect  of  these  three  several  voyages  were  S159.5G,  844.00  and 
1.88,  and  it  is  for  these  amounts  that  the  action  is  brought. 
w  on  the  face  of  them  these  accounts  are  seen  to  be  separate 

"""  16  M.  *  W.  SL  ~~" 
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18S2^ accounts,  showing  distinct  and  independent  balances,  the  bal- 

TuENER  ances  not  being  carried  forward  from  one  account  into  another. 
McMann.  Unless  there  is  evidence  of  a  different  intention  in  any  particu- 
lar case,  I  should  be  disposed  to  think  that  the  partnership 
relation  between  part  owners  of  a  vessel  that  arises  out  of  the 
joint  employment  of  the  common  property,  is  determined  at 
the  close  of  each  venture.  The  evidence  in  this  case  seems  to 
me  to  show  that  this  was  the  case  here,  and  that  the  balances 
struck  were  final  balances  upon  a  completed  transaction,  and 
that  they  were  treated  as  amounts  to  be  paid,  and  not  as  interim 
settlements  of  a  continuing  account.  I  therefore  think  that 
an  action  would  lie  to  recover  them,  notwithstanding  that  they 
arose  out  of  a  partnership  transaction.  No  question  was  sug- 
gested on  behalf  of  the  defendants  as  to  any  possible  want  of 
assent  to  the  accounts  by  the  other  part  owners',  and  so,  if  it 
were  necessarv,  I  should  assume  that  there  was  such  assent. 

Apart  however  from  what  has  been  said,  I  think  that  the 
plaintiff  is  entitled  to  bring  this  action.  I  do  not  think  that 
the  question  of  partnership  accounts  is  at  all  necessarily  in- 
volved in  the  consideration  of  the  case.  The  defendants  filled 
the  character  of  ship's  husband,  which  is  independent  of  their 
position  as  partners  in  the  adventure,  and  as  such  ship's  hus- 
band they  accounted  to  the  plaintiff,  and  it  seems  to  me  that 
upon  such  accounting  they  are  liable  in  the  same  manner  as 
though  they  were  ship's  husband  of  a  vessel  owned  entirely 
by  plaintiff.  I  do  not  think  that  the  case  for  the  defendants^^ss 
can  be  put  higher  than  that  of  trustees,  and  in  Howard  v-  — . 
BrovmhilP  it  was  held  that  where  money  is  due  in  equity,  anJ^-d 
the  trustee  states  an  account  concerning  it  with  the  cestui 
trust,  it  may  be  recovered  at  law  in  an  action  for  money 
and  received  or  on  an  account  stated.  See  also  per  Wighl 
J.,  in  Topham  v.  Morecraft,^  For  these  reasons  I  think  tha^iEit 
there  is  nothing  in  the  first  objection  of  the  defendants. 

The  next  question  relates  to  the  alleged  discharge  of  thr — zne 
liability.    The  facts  on  this  part  of  the  case  are  these: 
November  or  December,  1876,  the  plaintiff  who  was  in  Euro] 
wrote  to  Gaius  Turner,  another  part  owner,  requesting  him      ^ 
obtain  from  defendants  his  share  of  the  earnings  and  api>7p 

'  188 L.  J.  Q.  a  23.  i8K.*&97i.  " 
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them  in  a  certain  way.  Gaius  Turner  applied  to  have  the  ^^^' 
amount  paid  to  him  or  passed  to  his  credit,  but  the  defendants  Turner 
required  direct  instructions  from  plaintiflF.  On  the  28th  April  mcMann. 
1877  defendants  wrote  Gaius  Turner  enclosing  his  general 
account,  which  showed  a  balance  against  him.  In  the  letter 
enclosing  the  general  account  the  defendants  mentioned  the 
balance  of  $598.77  as  shown  by  the  general  account,  and  then, 
after  crediting  Gaius  Turner  with  $240.04  the  amount  of  plain- 
tifTs  earnings,  and  also  with  an  order  of  one  Isaac  Turner 
for  $53.83,  they  stated  a  balance  of  $304.91,  for  which  they 
requested  a  note  or  check;  but  the  defendants  added: — 
"We  hold  back  Charles  L.  Turner's  amount  until  we  receive 
his  order  for  same."  Gaius  Turner  soon  afterwards  paid  the 
above  balance  of  $304.91.  On  the  30th  April,  1877,  the 
defendants  received  a  letter  from  plaintiff  asking  how  much 
they  had  paid  Gaius,  and  upon  receipt  of  this  the  defendants 
transferred  the  $240.04  to  the  credit  of  Gaius  Turner  s  account, 
reducing  by  so  much  the  balance  shown  to  be  due  by  the 
account  rendered  to  Gaius.  About  a  year  afterwards,  in 
May  1878,  the  plaintiff  returned  to  this  country,  and  being 
told  by  Gaius  that  he  had  not  received  the  money,  he  called  on 
defendants,  who  explained  the  matter  to  him  and  showed  the 
transaction  in  their  books ;  and  the  defendants  say  that  the 
plaintiff  then  said  it  was  all  right.  They  also  say,  that  they 
did  not  afterwards  look  to  Gaius  Turner. 

Now  as  to  the  effect  of  all  this,  it  is  in  the  first  place  evi- 
dent that,  apart  from  ratification  by  plaintiff,  there  was  no 
payment  of  the  debt.  An  agent  authorized  to  receive  money 
for  bis  principal  cannot  accept  payment  through  a  set  off  in 
accounts  between  the  payer  and  himself :  Bridges  v.  Garrett  ;^ 
although  in  certain  cases  the  authority  may  be  extended,  as  by 
the  usage  of  insurance  brokers  in  receiving  payment  of  lasses 
under  a  policy :  Russell  v.  Bangley ;-  Gibson  v.  Winter.^  But 
still  the  exercise  of  the  authority  is  subject  to  ratification,  and 
that  is  what  is  alleged  to  have  taken  place  here.  The  case  for 
the  defendants  then  is  the  same  as  if  the  plaintiff  had  written 
to  defendants  to  pay  the  amount  by  passing  it  to  the  credit  of 
Galas  Turner  in  his  account  with  the  defendants;  and  if  the 
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« 

^^2.  defendants  did^  so  pass  the  amount  to  Gaius  Turner's  credit 
Turner  with  his  consent,  the  effect  of  it  would  be  to  extinguish  the 
McMann.  ^^^^  (^^  ^"^^  amount)  from  Gaius  to  defendants,  and  also  the 
debt  from  defendants  to  the  plaintiff,  and  thereupon  the  plain- 
tiff would  be  entitled  to  look  to  Gaius  as  his  debtor,  instead  of 
to  the  defendants,  and  to  recover  against  Gaius  in  an  action 
for  money  paid.  The  case  of  Harris  v.  Robertson^  is  very 
different.  That  case  is  as  though  the  plaintiff  here  had  been 
requested  by  Gaius  Turner  to  pay  the  McManns  the  amount 
due  by  Gaius  to  them,  and  had  simply  credited  the  McManns 
with  the  amount,  without  there  being  any  evidence  that  the 
McManns  consented  to  extinguish  their  claim  against  Graius 
Turner.  Here  Gaius  Turner,  purporting  to  act  for  plaintiff, 
asked  defendants  to  credit  him  with  plaintiff*s  earnings ;  the 
defendants  wrote  to  Gaius  that  they  would  hold  plaintiff's 
amount  until  they  got  plaintiff^s  order  for  same ;  they  did  get 
a  certain  word  from  plaintiff  which  led  them  (although  not 
correctly)  to  think  that  they  might  so  deal  with  the  earnings,  ^ , 
and  they  then  passed  the  amount  over  to  Gaius  Turner's  credit,  ^  ^, 
and  this  was  afterwards  ratified  by  the  plaintiff.  In  view  of  *^.f 
Gaius  Turner's  application  and  of  the  terms  of  defendants'  *",«* 
letter  to  him,  (which  meant,  I  think,  that  when  Charles  Turner  s  ^^  s 
order  should  be  received  the  amount  would  be  placed  to  Gains'  T 
credit  in  account),  and  in  view  of  what  took  place  afterwanis 
I  think  there  is  evidence  that  what  was  done  was  done  wit 
Gaius  Turner's  consent.  I  am  therefore  rather  inclined 
think  that  the  case  was  left  rather  strongly  against  the  defend — 
ants  in  the  charge  of  the  learned  Judge,  when  the  jury 
told  that  it  was  necessary  for  the  defendants  to  show  that  the^^*^  v 
had  been  prejudiced  by  what  took  place.  The  extinguiahmen^-^Knt 
of  the  debt  from  Gaius  to  the  defendants  would  of  course  be  a 

prejudice  to  the  defendants  unleas  their  own  indebtedness 
plaintiff  was  also  extinguished ;  but  the  jury  might 
that  something  further  was  meant.    I  also  think  that  as  tt==]a 
plaintiff's  counsel  cross-examined  the  defendants  respectii — ^ 
certain  charges  in  their  account  against  Gaius  Turner  with      & 
view  of  showing  that  Gaius  did  not  owe  to  the  defendant  ^ 
the  amount  of  the  debt  alleged  by  defendants  to  have  be^ur 
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shed  by  the  crediting  of  the  plaintifTs  earnings,  the        ^882; 

its  were  entitled  to  explain  the  nature  of  the  charges      Turner 

le  plaintiflTs  counsel  had  sought  to  impugn.     I  there-     McMAmr. 

k  that  there  should  be  a  new  trial. 

:r,  J.    The  facts  of  this  case  are  as  follows :  The  barque 

g  Light  was  owned  by  plaintiff  and  defendants  and 

ad  was  run  on  the  joint  account  of  all  the  owners. 

ndants  were  the  ship's  husband,  and  as  such,  chartered 

tl,  paid  the  disbursements  and  expenses  of  the  ship, 

the  freights  and  accounted  for  them  to  the  other 
paying  to  them  their  respective  shares.  They  from 
time  rendered  accounts  showing  their  receipts  and 
ares,  and  the  consequent  proportionate  part  of  the 

coming  to  each,  which  they  credited  in  account  in 
>ks  with  each  owner.  This  they  did  with  the  plain- 
lis  suit,  showing  the  amount  of  the  verdict  coming 

1  is  correct,  was  there  ever  any  such  settlement  of  the 
>unt  and  a  balance  settled,  as  to  entitle  the  plaintiff,  a 
in  it,  to  bring  an  action  against  his  co-partner  ?  I 
b.  The  test  is,  has  anything  taken  place  between  the 
and  defendants  as  would  prevent  the  plaintiff  from 
\  the  defendants'  accounts  by  which  this  balance  was 
sit  To  do  this,  the  plaintiff  must  have  been  a  party 
tatement  and  settlement  of  that  account,  and  he 
e,  in  effect,  agreed  to  be  bound  by  it,  as  well  as  the 
ts,  before  the  defendants  would  be  bound.  Of  this 
\  no  evidence,  and  therefore  I  think  there  ought  to  be 
al.  At  one  time  I  thought,  that  as  the  defendants  had 
the  account  which  might  be  not  only  a  statement  that 
rrect,  but  also  a  willingness  and  offer  to  agree  that  it 
»  80  settled,  that  the  plaintiff  might  have  accepted  and 
I  brought  the  action,  and  then  their  bringing  the  action 
taken  as  such  acceptance ;  but  if  this  were  so,  there 
no  cause  of  action  before  action  brought,  and  I  think 
n  cannot  be  maintained  unless  a  cause  existed  before 
n  was  brought,  and  that  the  bringing  of  the  action 
I  itself  create  the  cause  for  the  action.  After  payment 
€  all  moneys  for  which  they  were  jointly  liable,  the 
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^^92.  rule  is  clear  that  in  all  such  cases  the  only  remedy  is  in  equity, 
Turner  in  a  suit  in  which  all  parties  in  interest  are  mad^  parties,  so 
McMann.  ^^**'  *'h®  account  could  be  taken  and  settled  so  as  to  be  binding 
on  all.  If  this  were  not  so,  a  ship's  husband  could  l3e  sued  by 
every  owner  separately,  and  there  might  be  sixty-four  in  all ; 
and  an  account  of  his  disbursements  and  charges  would  have 
to  be  settled  in  each  suit;  as  after  it  was  done  in  one,  it  would 
not  be  even  evidence  in  another,  and  he  would  not  only  be 
vexed  by  a  multiplicity  of  suits,  but  there  might  be  conflicting 
decisions.  This,  the  policy  of  the  law  docs  not  allow.  I  would 
have  no  doubt  on  principle,  but  the  authorities  are  clear. 

Mr.  McLachlan,  in  the  last  edition  of  his  valuable  book  on 
Shipping,  at  page  103,  lays  down  the  law  on  the  subject  as 
follows : — 

**The  owners,  whatever  be  their  mutual  relation  in  respect  of  th 
ship  as  proi>erty,  become  by  the  joint  employment  of  her,  partn(»rs  i 
rosjx^ct  of  the  iid venture  ;  and  the  adjustment  of  their  mutual  claim^s: 
and  disputes  in  connection  therewith,  is  a  question  of  jMirtnersliip,  anLl  ^ 
seldom  could  be  dealt  with  at  common  law.     If  an  account  had  l)eer  ^ 
stated  between  tliem  asccjrUiining  the  net  sum  payable  to  or  by  siicB^ 
owner,  payment  might  be  enforced  by  an  action." 

And  Baron  Bayley  in  the  case  of  Jackson  y.Stojylierd,^  I  thinlspBi^ 
correctly  lays  down  the  true  rule.     He  there  says — 

"One  partner  cannot   maintain   an   action  for  a  balance  on 
partnership  accounts  until  the  accounts  have  been  settled  and 
justed,  and  until  it  is  ascertained  what  is  the  balance  due  from 
partner  against  whom  the  claim  is  made ;  but  there  may  be  s] 
bargains  by  which  particular  transactions  are  insulated  and  se^ 
from  the  winding  up  of  the  coucem,  and  are  taken  out  of  the  gene 
law  of  partnership." 

And  this  Court  in  Campbell  v.  Jones  so  decided.    That  was 
action  for  plaintiff's  share  of  the  freight  collected  by  the  d.^- 
fondant,  the  ships  husband,  and  also  the  price  of  the  ormc- 
cighth  that  he  had  sold  under  a  joint  power  of  attorney  inLtb 
the  other  owners,  and  Jones  had  rendered  an  account  showii^ 
the  amount  of  freight  and  purchase  money  which  he  had  received 
belonging  to  Campbell.    And  although  I  am  not  satisfied  with 
that  judgment  with  reference  to  the  proceeds  of  the  vessel,/ 
have  never  had  any  doubt  but  that  the  Court  was  right  witfc 
reference  to  the  freight  money. 
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It  is  simply  an  action  by  one  partner  in  a  joint  transaction       ^^2. 
Against  another.     Whether  each  owner  of  shares  in  a  ship  holds      Turner 
fcis  property  separate  and  if  such  property  was  sold  whether  the     mcMann. 
jDroceeds  of  each  owner  s  property  would  be  his  own  or  not,  of 
'^vhich,  if  it  had  not  been  for  the  case  of  Campbell  v.  Joties^^  I 
f^hould  have  had  no  doubt ;  yet,  conceding  that,  still  if  a  ship- 
oiwner  allows  his  separate  property  to  be  used  in  a  joint  business 
in   i^hich  several' are  interested  as  partners  in  proportion  to 
-^faeir  respective  shares  and  all  jointly  liable  in  solido  for  the 
expenditure  and  risk  necessary  to  get  the  earnings,  the  amount 
of  "which  coming  to  each  is  only  his  own  proportion,  which  can 
only  be  ascertained  on  a  winding  up  of  the  whole  joint  account 
xintil  that  is  done  no  action  of  common  law  will   lie.     The 
I'emedy  is  in  equity  to  take  an  account  to  bind  all  parties. 

The  plaintiff  had  given  one  Gaius  Turner  a  letterjauthorizing 
the  defendants  to  pay  the  plaintiff's  money  to  him.  Gaius  Tur- 
ner called  on  the  defendants,  and  according  to  their  account,  he 
"being  indebted  to  them,  consented  that  instead  of  paying  the 
xnoney  to  him  they  would  credit  it  him  on  account,  which  they 
did,  and  so  settled  the  matter  and  thus  paid  his  own  debt 
^witli  it  One  of  the  defendants  further  stated  in  his  evidence, 
t^hat  after  this  was  done  he  informed  the  plaintiff  of  it,  and  he 
consented  to  it.  This  was  denied  by  the  plaintiff  in  his  evidence. 
The  learned  Judge  ruled  that  the  action  could  be  maintained, 
BXkd  that .  the  payment  of  the  money  by  the  transfer  to  Gaius 
Turner's  account  was  not  authorized. 

But  if  the  defendants  had  altered  their  position  injuriously 
to  themselves  by  reason  of  the  plaintifTs  representation  to 
them  ;  if  the  jury  believe  that  such  representation  was  made, 
then  they  might  find  for  the  plaintifi*,  otherwise  they  must  find 
for  the  defendant.     They  found  a  verdict  for  the  plaintifi*. 

The  learned  Judge  also  rejected  some  evidence  as  to  the  state 
of  the  accounts  between  G.  Turner  and  them,  which  I  think  • 
^was  wrongly  rejected.  I  think  if  the  defendants'  account  of 
the  transaction  is  correct,  that  is,  that  G.  Turner  owed  them 
the  money  and  they  gave  him  credit  for  it  in  payment  of  his 
debt  with  his  consent,  and  the  plaintifi*  afterwards  consented 
to  it,  then  the  defendants'  debt  to  the  plaintiff  w&s  extinguished, 

ilP.  &R066. 
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and  G.  Turner  s  debt  to  the  defendants  to  the  same  amount  ^ 

i      was  extinguished;  and  I  cannot  see  how  the  consideration,  ^ 

;jj     whether  the  defendants'  position  was  injured  or  otherwise,  ^ 

could  affect  it. 

I  think  that  if  A.  owes  B.  and  B.  owes  C,  and  A.  and  B. 
meet  together,  and  A.  agrees  to  get  C.  to  accept  his  liability  to  « 

C.  instead  of  B.  in  discharge  of  B/s  indebtedness  to  C,  and  B. 
agrees  to  accept  his  paying  in  that  way,  and  C.  afterwards 
agrees  to  this,  this  in  law  would  discharge  A.*s  indebtedness  to 
B.  and  B.  to  C,  and  the  result  would  be  that  all  that  would 
remain  would  be  l^tween  A.  and  C.  But  I  think  that  there 
was  no  evidence  on  which  this  action  can  be  maintained  at  all. 
I  also  agree  with  the  majority  of  the  Court  that  the  evidence  - 

was  improperly  rejected. 

Weldon,  J.  The  defendants  were  part  owners  and  ships  ^ 
husband  of  the  ship  "  Revolving  Light,"  of  which  vessel  the  ^l2 
plaintiff  had  two  sixty-fourth  shares.  In  December,  1876,  the  ^^m 
plaintiff  being  in  England,  wrote  to  Gaius  S.  Turner  to  call 
upon  the  defendants  and  receive  from  them  the  monies  coming; 
to  the  plaintiff  on  his  shares  in  the  said  ship  upon  the  voyage 
or  adventure  then  expired,  and  also  wrote  the  defendants  h( 
had  given  such  order  to  the  said  Gaius  Turner.  They  were^^^ 
called  upon  by  the  said  Gaius  Turner,  but  as  the  defendant t  ■—  ^ 
had  not  heard  from  the  plaintiff,  they  did  not  pay  him — hut-  .t 
subsequently  having  received  the  letter  from  the  plaintiff  h 
March,  placed  to  the  credit  of  Gaius  Turner  in  their 
$240.04,  being  the  net  profits  due  to  the  plaintiff  on  his  twi 
shares  in  the  "  Revolving  Light." 

No  money  was  paid  by  the  defendants  to  Gaius  Turner,  an.  -J 
the  plaintiff,  on  his  returning  from  England,  called  upon  tba. « 
defendants ;  they  stated  what  they  had  credited  Gaius  Tum^  r 
on  their  books,  the  amount  of  $240.04,  which  was  the  plaii 
.  tiff's  sliare  in  the  nett  profits  in  the  "  Revolving  Light's " 
venture  or  voyage,  and  they  would  not  pay  him  until  th^y 
saw  Gaius  Turner — the  money  not  being  paid  to  the  plaintliT 
the  defendants  refused  and  this  action  was  brought  to  reoov^er 
the  same.    The  case  was  tried  before  Mr.  Justice  Wetmore  «^ 
the  Westmorland  Circuit,  and  a  verdict  was  found  for  the  plain- 
tiff for  the  amount.   No  fault  was  found  with  the  learned  Judge's 
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arge  to  the  jury,  who  laid  down  the  law  correctly  on  the        ^8^2. 

sts    proved,   and   under   this  direction   the  jury  found   for      Turukr 

5   plaintiff  the  amount  which  the  defendants  had  admitted     mcMann. 

d  which  they  alleged,  under  the  plaintiflTs  letter,  had  not 

511  paid  in  money  to  Gaius  Turner,  but  had  been  placed  to 

.  credit,  he  being  indebted  to  them  in  the  sum  of  $240.04. 

Several  objections  were  taken  by  the  defendants*  counsel  to 

t  plaintiff's  recovering  in  this  action.     First,  that  the  plain- 

'  and  the  defendants,  being  joint  owners  of  the  vessel  or 

p    called  the  "  Revolving  Light,"  they  were  partners,  and 

3re  was  not  a  sufficient  adjustment  made  to  enable  the  plain- 

r  to  recover.    An  action  does  not  lie  at  common  law  for 

>iiey  had  and  received,  if  any  action  lies,  it  should  be  for  not 

counting.     Second,  improper  admission  of  contents  of  a  letter 

Gaius  Turner  from  the  plaintiff,  in  November  or  December, 
.75,  regarding  the  money  sought  to  be  recovered,  with- 
it  sufficient  proof  of  the  loss  thereof.  Third,  improper  rejec- 
on  of  the  question  to  Gaius  Turner  as  to  the  schooner  Harvey, 

In  regard  to  the  first  objection,  the  evidence  showed  the  de- 
mdants  had  made  up  the  accounts  of  the  "  Revolving  Light," 
3d  the  balance  due  the  plaintiff  was  $240.04,  and  upon  the 
•rength  of  the  letter  produced  by  Gaius  Turner' and  the  plain- 
iTs  letter  to  the  defendants,  they  credited  the  said  sum  to  Gaius 
umer  in  their  books ;  and  that,  they  alleging  he  was  indebted 
>  them,  no  money  was  paid  to  Gaius  Turner.  The  plaintiff's 
intention  was  they  had  not  paid  the  money,  and  the  amount 
^as  still  due  him  and  for  which  this  action  is  brought.  It 
"as  clearly  shown  that  the  sum  sought  to  be  recovered  was 
^e  amoflnt  of  the  sui;i  due  the  plaintiff  on  his  two  shares  of 
^c  "Revolving  Light."  There  is  no  doubt  an  action  for 
loney  had  and  received  would  not  lie  against  the  defendants 
^  ship's  husband,  unless  they  had  made  up  ,the  ship's  account 
^d  the  money  due  the  plaintiff  on  his  shares  was  in  their 
^ds.  The  evidence  clearly  showed  they  had  made  up  the 
'Counts  and  had  credited  Gaius  Turner  the  sum  which  the 
^ntiff  seeks  to  recover;  the  plaintiff  contends  that  they 
^  no  authority  to  credit  Gaius  Turner  with  the  amount; 
^e  plaintiff's  letter  only  authorized  the  payment  of  money 
^iQon,  not  to  credit  any  one ;  it  mattered  not  whether  Gaius 
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^^^'  Turner  was  indebted  to  the  defendants.  The  plaintiff  did  not  , 
Turner  authorize  them  to  pay  any  persons  debt,  but  to  pay  the  money.  . 
MoMann.  They  had  not  done  so.  The  accounts  of  the  "  Revolving  Light"  * 
have  been  made  up  and  the  balance  due  the  plaintiff  is  still  in  ^ 
their  hands.  McLachlan  on  Shipping  (2nd  ed.)  p.  175,  thus  « 
lays  down  the  duty  of  the  ship's  husband :  "  It  is  his  first  duty,  ^ 
after  a  reasonable  time  is  allowed  him,  to  state  his  account  of  3 
each  voyage  or  adventure,  and  be  instantly  ready  with  tbem..^ 
for  the  inspection  of  the  owners ;  and  if  they  are  driven  by  hi^^ 
refusal  or  delay  to  seek  an  account  in  a  Court  of  Equity,  hg== 
will  be  visited  with  the  costs  and  with  intei*est  on  any  balan 
of  money  retained  in  his  hands,  for  that  neglect  of  his  duty. 
The  defendants  have  made  up  the  accounts,  and  the  mone; 
which  is  coming  to  the  plaintiff  on  his  shares  is  fixed  an 
known,  and  that  action  is  maintainable — see  Oivston  v.  Ogh^-  * 
Topliam  V.  Braddick,^  It  would  not  be  maintainable  agains=st 
the  defendants  if  they  had  not  accounted,  but  having  made  iia  p 
their  accounts  and  the  sum  due  the  plaintifl^,  it  is  accountir^Mg 
and  they  are  liable  for  the  sum  admitted  to  be  due  on  tftzie 
plaintiff's  shares. 

As  to  the  second  point :  I  am  of  opinion  there  was  such  evi  <d- 
ence  as  satisfied  the  Court  that  the  letter  was  lost,  and  the  a^d- 
mission  of  secondary  evidence  was  therefore  proper. 

As  to  the  third  point:  improper  rejection  of  the  question    to 
Uaius  Turner  as  to  the  schooner  "  Harvey"  on  his  re-examin- 
ation ;  the  question  asked  on  the  cross-examination  was  admi^ 
ted  without  objection  and  the  defendants'  counsel  claimed  to 
re-examine  the  witness  upon  it.     The  question  asked  on  cross- 
examination  was  irrevelant :  what  the  dealings  with* the  de- 
fendants and  Gains  Turner  regarding  the  "  Harvey's  "  cargo 
were,  had  nothing  to  do  with  the  case.     It  did  not  appear  that 
the  plaintiff  was  in  any  way  interested,  or  had  any  oonnectioo- 
with  the  "Harvey"  or  her  cargo,  and  the  cross-examinatiori^ 
was  immaterial ;  but  the  defendants'  counsel  did  not  object  to 
it     When  he  proposed  to  re-examine  into  it,  it  was  objected! 
to,  and  the  learned  Judge  ruled  it  out  as  having  nothing  t<^ 
do  with  the  case  then  under  consideration.    I  am  of  opinio^ 
ho  rightfully  excluded  further  enquiry  into  a  matter  having  ao 
relation  to  the  suit,  and  to  the  qnestion  to  be  detennined. 
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The  defendants  do  not  contend  any  money  was  actually  paid  ^^^ 
I  the  letters  from  the  plaintiff  to  the  defendants  or  Gaius  Turner 
imer,  but  they  allege  they  placed  it  to  Gaius  Turner's  credit  mcMann. 
their  books ;  nor  do  they  even  allege,  much  less  offer  any 
idence  to  prove  this  even  was  done  under  any  arrangement 
assent  of  Gaius  Turner,  or  their  position  with  respect  to  this 
>ney  altered  in  any  way  by  the  act  of  the  plaintiff.  This  was 
B  only  question  raised  or  discussed  at  the  trial  or  at  tlie 
7ument,  except  were  they  copartners  in  the  "  Revolving 
ght,"  which  is  disposed  of  by  there  being  no  dispute  that  the 
m  was  fixed  as  due  the  plaintiff,  it  will  not  be  necessarj"  f  ur- 
er  to  refer  to  that.  The  overriding  question  now  is,  have  the 
f endants  made  out  their  defence  as  claimed  by  them  to  defeat 
e  plaintiff's  action  for  money  received  by  the  defendants  for 
e  plaintiff's  use  ?  Did  they  actually  or  constructively  pay 
e  plaintiff  the  money  due  him  on  the  adventure  in  question 

tbe  "  Revolving  Light  ?" 

If  by  an  agreement  between  the  plaintiff,  the  defendants  and 
Biius  Turner,  the  plaintiff  had  consented  to  take  Gaius  Turner 
id  look  to  him  and  not  to  the  defendants,  there  might  have 
^en  an  answer  to  the  demands  of  the  plaintiff;  but  in  order  to 
ve  the  defendants  a  defence  to  the  plaintiff,  they  must  show 
lere  was  money  paid  to  Gaius  Turner  on  the  letters.  This 
as  not  attempted  to  be  done,  and  therefore  as  there  has  been 
a  money  paid  on  the  plaintiff's  letters — see  Han^  v.  Rober- 
wn^ — this  action  is,  in  my  opinion,  clearly  maintainable  against 
be  defendants,  and  the  verdict  should  not  be  disturbed. 

Wetmore,  J.  Action  for  money  had  and  received,  being 
rinount  realized  from  plaintiff's  interest  in  the  vessel  "Revolv- 
Dg  Light."  Plaintiff  was  a  part  owner,  having  two  shares. 
defendants  were  managing  owners  and  collectors  of  freight  and 
MTiings  of  the  vessel  for  plaintiff  and  other  owners.  In  March, 
578,  plaintiff  called  on  defendants  to  get  the  money  for  his 
■ares,  and  one  of  the  defendants  told  him  nothing  was  due  him. 
l^e  plaintiff^s  share  of  the  earnings  of  the  firat  three  trips  of 
^  vessel  was  $240.04 ;  this  amount  defendants  said  they  had 
'^^ved  as  the  amount  of  plaintiff's  share  of  the  earnings  of 
le  vessel,  and  had  paid  it  over  to  Gaius  Turner.    Plaintiff 

le  Alien  490. 
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1882.        demanded  the  money,  $240.04.    Amount  has  not  been  paid.  •£ 

TuRNKR      Plaintiff  had  written  one  Gaius  Turner  a  letter  in  November 
McMann.     ^^  Deceinbor,  187(1,  which  defendants  said  was  a  direction  to 

defendants  to  pay  the  amount  to  Qaius  Turner.     Defendants^s^ 
refused  to  pay  plaintiff  because  they  had  already  paid  th< 
amount  to  Gaius  Turner.     Plaintiff  told  defendants  Gaius  sai( 
he  never  got  the  money,  and  said  if  they  had  paid  the  amount 
to  Gaius  it  would  have  been  all  right     Plaintiff  denied  s 
if  they  passed  the  amount  to  Gaius'  credit  it  would  be  all  right 
Plaintiff  did  not  know  if  he  ever  admitted  or  disputed  defend- 
ant's right  to  pass  the  amount  to  Gaius'  credit  and  charge  it 
plaintiff.     Plaintiff  admitted  telling  defendants  before  conk.  - 
mencing  the  suit  that  Gaius  would  not  pay  him,  and  he  woal^^ 
look  to  defendants  for  it.     Plaintiff  admitted  sending  a  lett^  r 
or  order  to  Gaius  to  get  the  money,  and  denied  assenting  to  tl'B  « 
amount  being  credited  to  Gaius. 

A  nonsuit  was  moved  for  on  the  ground  that  plaintiff  anW 
defendants  were  joint  ownere  of  the  vessel  which  was  run  in 
joint  employment,  and  contended  one  joint  owner  cannot  sue 
another  joint  owner  for  his  proportion  of  the  earnings  of  the 
vessel.     Nonsuit  being  refused,  the  defence  opened  was  thai 
in  November  or  December,  1876,  plaintiff  sent  an  order  to 
defendants  to  pay  the  vessel's  earning  to  Ghuus  Turner;  thai 
the  order  was  exhibited  by  Gaius  to  defendants  and  they  pro- 
posed to  Gaius  to  credit  him  with  the  amount  to  which  be 
assented.    The  amount  was  credited  to  Gaius  in  1877 ;  that  in 
March,  1878,  when  the  plaintiff  returned  from  England  he 
assented  to  the  credit  given  to  Gaius,  and  said  ho  would  get 
the  money  from  Gaius. 

Silas  McMann,  one  of  the  defendants,  who  appeared  quite 
conversant  with  the  general  management  of  the  business  and 
the  books,  says  first  return  from  the  vessel  came  to  hand  in 
December  1875,  was  adjusted  and  placed  to  ship's  geneitl 
account  7th  January,  187G,  this  shews  a  credit  to  the  plaintiff 
of  S159.5G  ;  this  amount  wen*  placed  to  owners'  account,  I6th 
February,  187C,  not  payable  until  April,  1876  ;  the  amount  re- 
mitted defendants  from  Liverpool;  vessel  sailed  from  Liverpool 
to  New  Orleans  in  ballast ;  previous  earnings  not  payable  until 
vessel  disbursed  at  New  Orleans ;  payment  of  the  sum  dep^ 
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the  disbursing  of  the  vessel.  22  July,1876,$44.60.  This  went        1882« 
credit  22nd  July,  1876.    We  made  it  payable  21st  August,      Tubnke 
6-    27th  November,  1876,  $35.88,  payable  last  of  April  1877.     mcMank. 
bursements  are  paid  out  of  the  outward  freight.     This  left 
.88  payable  to  owners.    Gaius  brought  plaintiff's  letter  to 
.    in  latter  part  of  November  or  early  in  December  1876. 
xiess  saw  part  of  the  letter,  other  part  was  private.    It 
shewn  to  witness,  and  at  the  request  of  Gaius  it  was 
imed  to  him.     Gaius  was  then  owing  defendant  much  more 
ciL  the  amount  coming  to  plaintiff.    The  amount  was  not 
»d  to  the  credit  of  Gaius  until  30th  of  April,  1877.    The 
>unt  coming  to  plaintiff  was  $240.04.     In  April,  1877,  near 
last  of  the  month,  defendants  received  a  letter  from  plain- 
-which  was  burned.    It  asked  what  amount  of  the  earnings 
he  vessel  they  had  placed  or  settled  to  the  credit  of  Gaius 
•ner  on  plaintiff's  account.    Nothing  further  until  early 
t  of  May,  1878,  when  plaintiff  called  at  defendants'  office 
I  wished  to  see  his  private  account.    Witness  got  defendants* 
ger  and  shewed  plaintiff  his  account.    Account  was  headed 
urles  Turner,  having  first  credit  on  the  book  16th  February, 
re,  $159.56 ;  next,  22nd  July,  1876,  $44.60.    Witness  says 
explained  the  account  item  by  item  to  plaintiff.    Next  entry, 
»d  November  22,  1875,  $35.88.    Witness  showed  plaintiff 
ere  on  30th  April,  1877,  they  had  charged  plaintiff  to  amount 
Qsferred  to  Gaius  S.  Turner,  $240.04,  that  balanced  the 
ount.    A  line  was  drawn  and  credits  entered  to  plaintiff  for 
share  of  subsequent  earnings  of  the  vessel — 17th  July, 
7,  $76,94;  31st  December,  1877,  $121.76;  30th  April,  1878, 
?9.82.    These  three  amounts  were  subsequently  paid  plain- 
Subsequent  earnings  of  the  vessel,  down  to  15th  Feb., 
(0,  were  entered  and  paid  in  full  to  that  date,  when  plaintiff 
Bed  to  be  owner.     Witness  having  explained  the  entries  to 
h  April,  1878,  plaintiff,  he  says,  expressed  his  satisfaction 
h  the  account,  saying,  |hat  is  all  right.    Plaintiff  was  offered 
spy  of  the  account  but  did  not  want  it ;  said  it  was  all  right. 
intiff  accepted  the  balance  credited  to  him  in  cash  there  and 
iplimented  witness  on  the  way  he  had  managed  the  vessel. 
thin  a  month  plaintiff  called  at  defendants'  office  again, 
ler  for  a  dividend  or  in  reference  to  this  account — ^this 
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1^-'        before  suit — and  said  he  could  not  get  settlement  with  Gains; 
Turner      signified  that  GaiiLs  would  not  pay  him.     Witness  says  he  took 
McMann.     ^^^  ^^^®  same  ledger  and  the  day-book  and  showed  him  in  the 
day-book  the  record  of  the  transfer  to  satisfy  him  the  amount 
was  actually  transferred  to  Gaius*  credit     The  entry  in  the 
day-book  was  30th  April,  1877,  amount  ship  "Revolving  Light's" 
account  transferred  to  G.  S.  Turner,  per  advice  of  your  letter 
to  him  shown  to  us  by  G.  S.  Turner,  $240.04.     Plaintiif  said  it 
was  strange,  and  he  would  see  Gaius.    He  came  agidn  soon 
after  in  October,  and  complained  of  the  difiiculty  of  getting  the 
amount  from  or  a  settlement  with  Gaius.    Plaintiff  produced 
an  account  rendered  by  defendants  to  Gaius  to  show  the 
transfer  of  the  amount  did  not  appear  in  account  rendered  by 
defendants  to  Gaius.     Plaintiff  said  Gaius  had  not  shewn  him 
defendants*  letter  accompanying  the  account,  whereupon  wit- 
ness  read   the   letter  to  Gaius  from  defendants'  letter-book 
dated  28th  April,  1877,  and  when  read,  plaintiff  said  that  was 
.  quite   a  different  thing.    After  some   conversation  plaintiff 
denied  having  given  Gaius  any  order  to  receive  the  money. 
Witness  offered,  if  plaintiff  would  get  a  paper  from  Gaius  to 
the  effect  that  he,  Gaius,  would  release  defendants  or  not  hold 
them  responsible  to  him  for  the  amount  transferred  from  phua- 
tiff's  account  to  credit  of  Gaius,  they  would  pay  plaintiff— they 
did  not  care  whom  they  paid,  but  would  not  be  held  responsible 
to  two  parties  for  the  same  amount.    On  the  same  day,  I2tfc* 
October,  1878,  defendants  paid  plaintiff  his  share  of  the  eara  — 
ings  of  the  vessel  for  another  voyage,  S156.10. 

When  the  plaintiff  assented  to  the  appropriation  (that  i8,th^ 
amount  being  charged  to  him  and  credited  to  Gaius)  witne*-^ 
never  looked  to  Gaius  for  the  amount  afterwards.  The  amooa^ — 
was  credited  to  him  with  his  instructions. 

The  plaintiff  denied  having  givei\any  order  on  defendants 
pay  Gaius  the  $240.04  in  one  part  of  his  evidence,  though 
admitted  doing  so  in  another  part  ^  He  also  denied  havin^^ 
assented  to  the  amount  being  credited  to  Gaius.    There  was 
great  deal  of  conflicting  evidence  on  this  point.    I  have  (oM-Z 
included  a  part  of  the  evidence,  which  was  veiy  lengthy. 

In  my  charge  I  directed  the  jury  there  was  evidence  that  tb^ 
plaintiff  had  given  an  order  on  defendants  to  pay  the  moio0/ 
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0  Gaius.  The  letter  containin^y  this  order  also  contained  1882. 
(istructions  to  Gains  how  he  was  to  dispose  of  the  money  when  1\jrneb 
eceived.  The  letter  was  simply  a  direction  to  Gaius  to  get  mcMann. 
be  money  from  defendants  and  directing  him  what  he  was  to 
0  with  it.  It  was  alleged  by  the  defendants  that  they  trans- 
jrred  the  amount  to  the  credit  of  Gaius  with  his  consent: 
laius,  however,  denied  this.  Also,  that  they  debited  the 
mount  to  the  plaintiff,  and  thSt  on  his  inspecting  the  accounts 
lie  plaintiff  assented  to  the  transfer  of  the  amount  to  Gaius' 
redit.  This  the'  plaintiff  denied.  Whether  the  defendants' 
vidence  as  to  these  facts  was  correct  or  not  was  for  the  jury 
0  determine,  the  evidence  being  contradictory.  That  Silas 
(cMann,  one  of  the  defendants,  said,  when  plaintiff  assented  to 
be  amount  being  credited  to  Gaius,  he  never  looked  to  Gaius 
or  the  amount  so  credited  afterwards ;  that  he  was  credited 
rith  the  amount,  and  with  his  instructions. 

I  also  stated  to  the  jury  that  if  they  arrived  at  the  conclu- 
Lon  the  amount  was  credited  to  Gaius,  and  the  plaintiff  assented 
3  such  credit,  as  detailed  in  evidence  for  defendants,  that  was 
ot  enough  to  destroy  the  plaintiff's  claim.  But  if  the  trans- 
5r  was  made,  as  the  defendants  say,  and  the  defendants  in- 
>nned  the  plaintiff  of  such  transfer,  and  the  plaintiff  with 
nowledge  of  the  transfer  assented  to  it  and  gave  the  defend- 
nts  to  understand  that  he  was  satisfied  that  the  transfer  was 
LI  right,  and  permitted  the  defendants  to  believe  it  was  all 
ght,  and  they  did  believe  it  was  all  right,  and  acted  upon  such 
elief,  and  thereby  altered  their  position  with  Gaius  and  con- 
tacted their  dealings  and  business  with  him  in  a  manner  they 
"ould  not  otherwise  have  done,  by  which  their  position  was 
t^judiced,  then  the  plaintiff  was  estopped  from  saying  it  was 
ot  all  right,  and  the  defendants  would  be  entitled  to  the  ver- 
i.<t    I  adhere  to  the  coriectness  of  this  charge. 

Aa  to  the  right  to  maintain  the  action  at  common  law.  Mac- 
^hlan  on  Ship.  (Ed.  of  1880)  p.  103.  "  The  owners,  whatever 
^  their  relation  in  respect  of  the  ship  as  property,  become  by 
t^«  joint  employment  of  her,  partners  in  respect  to  the  adven- 
Ure;  and  the  adjustment  of  their  mutual  claims  and  disputes  in 
^nnection  therewith  is  a  question  of  partnership  that  seldom 
^Id  be  dealt  with  at  common  law."    BoviUy  Assignee,  v.  Harrir 
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^882.        Tnond,^  is  cited.    Where  two  persoas  jointly  undertook  to  pro- 
TuRNBR      cure  a  cargo  for  a  vessel  for  certain  commission,  which  the}'. 
McManw.     agreed  to  divide  equally  between  themselves,  and  one  of  thenr 
received  on  account  of  such  commiasion  a  certain  sum  of  money 
Held,  that  the  other  could  not  maintain  money  had  and  received 
for  a  moiety,  the  demand  arising  out  of  a  partnership  transac- 
tion, and  no  account  having  been  settled  between  them :  pe^ 
Abbott,  C  J.,  and  Littledalc,  J.  •  Bayley,  J.,  was  of  a  diSeren 
opinion  (see  page  151).     He  says,  "All  the  disbursements  wer 
made   by   the   defendant.     He   then  stated  an  account  (th5 
account  was  stated  with  the  owners  of  the  vessel  and  not  wit 
the  copartners  in  the  adventure),  showing  what  he  had  receiv^^ 
and  made  a  claim  for  disbursements  and  commission.     To  tJi^ 
foiTiier  the  owners  accede,  and  to  a  great  proportion  of  the  latter 
also.     Having  received  that,  and  all  other  partnership  items 
being  settled,  I  do  not  think  that  the  policy  of  the  general  rufe 
requiras  us  to  hold  that  a  Court  of  Equity  must  be  resorted  to 
in  order  to  settle  the  account  between  these  parties." 

In  Carr  v.  Smith,''^  stage  coach  proprietors  arranged  among 
themselves  that  each  should  horse  a  coach  for  certain  stages 
and  receive  the  payments  and  make  the  requisite  disbursementa 
on  such  stages,  and  it  was  the  practice  that  one  or  more  of  the 
partnei-s  every  month  made  up  and  sent  round  to  the  other 
partners  a  written  account  from  the  way  bills,  showing  receipts 
and  disbursements  of  each  proprietor,  the  share  of  net  profits, 
if  any,  due  to  each,  and  the  proprietors  by  and  to  whom  the 
ascertained  shares  should  be  paid,  and  the  payments  were  made 
accordingly.  In  assumpsit  by  one  partner  against  the  other  for 
a  balance  so  adjusted  and  not  paid,  (the  partnership  still  oon- 
inuing)  the  plaintiff's  case  rested  upon  a  written  account  m^de 
out  as  above,  unstamped.  Held,  that  if  an  action  at  law  would 
lie  at  all  on  a  settlement  of  partnership  accounts  which  vras  not 
a  final  close  of  all  partnership  transactions,  still  the  settlement 
in  question,  not  appearing  to  have  been  agreed  to  by  the  part- 
ners  generally,  or  the  plaintiff  and  defendant,  could  be  binding 
only  as  an  award,  and  that  it  could  not  so  operate  for  want  of 
a  stamp.  The  partnership  was  still  continuingrit  appears,  and 
there  was  no  settlement  of  accounts  between  the  parties. 
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Fromont  v.  Cowplavd,^  marginal  note.    "  To  become  matter       1^2. 
of  set  off,  the  balance  in  the  partnership  account  must  be  final/'      Turner 
Best,  C.  J.:  "I  am  clearly  of  opinion  on  principle  that  these     moMank. 
accounts  are  not  properly  a  sot-off.     Undoubtedly  these  per- 
sons are  partners ;  they  are  engaged  in  carrying  passengers ; 
they  receive  a  certain  sum  and  are  answerable  to  the  public 
The  balance  struck  must  be  on  the  final  adjustment  of  the 
partnership  accounts ;  but  in  these  accounts  there  is  no  such 
balance,  for  it  is  proved  that  there  are  other  general  accounts. 
Actions  might  be  brought  for  damage  to  goods,  &c.,  which  would 
go  to  reduce  the  general  party  accounts  and  therefore  it  would 
be  great  injustice  to  make  these  weekly  ones  decisive.    Unless 
we   were  to  hold  that  an  action  might  be  brought  by  one 
partner  against  another  on  every  settled  item,  we  cannot  say 
that  these  weekly  accounts  are  proper  matter  of  set  off."         ^ 

Hdme  v.  SmithJ^  A  part  owner  of  a  ship  is  not  necessarily 
a  partner,  therefore  a  part  owner  who  as  ship  s  husband  incurs 
the  expense  of  the  outfit  may  sue  the  other  part  owners  separ- 
ately for  their  respective  shares  of  the  expense.  At  page  712, 
according  to  Ex  parte  Christie^  and  Strely  v.  Whiaon*'  a  part 
owner  is  generally  deemed  a  partner.  Per  Tindal,  C.  J.,  at 
page  713:  "If  indeed  the  plaintiff  and  defendant  were  partners 
there  is  an  end  of  the  question,  but  part  owners  of  a  ship  are 
not  necessarily  partners.  If  the  parties  had  laid  out  money  on 
a  speculation  in  goods,  the  proceeds  to  be  divided  on  the  ship's 
return,  they  would  have  been  pawners  in  every  sense,  but  there 
is  nothing  here  to  show  they  were  more  than  part  ownera." 

Bdch  v.  BaUeras  et  al^  The  second  clause  in  the  agreement 
was  the  vessel  should  not  be  required  to  lie  on  her  berth  more 
than  ten  days.  Wightman,  J.,  Crompton,  J.,  and  Blackburn,  J., 
held  on  this  clause  in  the  agreement  the  defendants  were  liable 
for  keeping  the  ship  on,her  berth  more  than  ten  days,  although 
to  some  extent  a  partnership  as  to  the  freight  might  have  been 
formed  between  the  parties. 

Owston  V.  Ogh.^  Where  a  written  agreement  between 
several  partners  that  ship  should  proceed  on  a  voyage  under 
management  and  control  of  one  of  the  parties  as  ship's  husband, 

nC.  ftp.  27&.  .  *lVeni.2«7. 

•7  Bing.  700.  »29  L.  J.  O.  a  261. 
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1S82.  and  after  ship's  return  a  full  account  of  the  ship  and  her  con- 
TuRNKB  cerns  should  be  made  out  and  the  net  profits  divided  rateably : 
McMakn.  Held,  that  each  individual  party  to  the  agreement  might  maintain 
an  action  against  the  ship  s  husband  for  not  accounting :  Mac- 
lachlan,  104.  Citing  Oivston  v.  Ogle.  Is  not  this  substantially  ^ 
the  implied  undertaking  of  the  ship's  husband  in  all  cases  ?  If  3 
such  an  action  can  be  maintained,  why  not  an  action  where  th 
account  of  each  particular  voyage  has  been  made  out  and  th 
amount  agreed  to  ? 

Wray  v.  Milestone.^  Per  Lord  Abinger,  page  28 :  This 
not  the  case  of  a  general  continuous  partnei*ship,  but  only  in  & 
particular  adventure,  and  it  was  quite  natural  that  the  parti 
should  take  a  settlement  on  the  conclusion  of  each  adventu 
as  ship's  owners  settle  on  the  conclusion  of  each  voyage.  P^^ 
Rarke,  B.,  page  24 :  In  many  cases  the  very  nature  of  the 
action  will  explain  with  what  view  the  account  was  stated,  ai 
if  it  be  stated  so  as  to  show  a  final  balance  then  to  be  paP-,.^ 
the  party  will  be  liable. 

Bnerly  v.  Cripps.^     Two  proprietors  of  a  stage  coach,         ^ 
and  B.,  dissolved  their  partnership  in  November.     During  th     ^ 
partnership  monthly  accounts  were  made  up  on  each  of  wh^^eii 
a  balance  was  struck  in  favor  of  A.    These  balances  were  n>c:>ir 
carried  forward  from  one  account  to  another.    B.  had  paid    A, 
the  balance  on  the  November  account,  which  was  made  up  to 
the  time  of  the  dissolution :  Held,  that  A.  might  maintain  an 
action  for  the  balances  in  his  favor  on  the  September  and 
October  accounts.    Talfourd,  Sergt.,  for  the  defendant :  These 
are  partnership  accounts  and  no  action  can  be  maintained  on 
them.     Per  Tindal,   C.  J.,  710:    Every  month's  account  is 
quite  distinct  from  all  the  others,  and  no  balance  is  carried  for- 
ward from  any  of  them.    Talfourd,  Sergt. :  The  whole  amount 
is  claimed  for  months  during  which  the  partnership  continued 
and  not  for  the  final  balance. 

Upon  the  authorities  I  have  mentioned  and  the  evidence  as 
applicable  to  them,  I  think,  if  a  partnership  existed  at  all,  each 
voyage  was  a  separate  adventure.  The  accounts  were  kept  by 
the  defendants,  were  regularly  made  out,  and  balance  to  which 
each  owner  was  entitled  struck  as  the  result  of  each  voyage. 
15  u.  A  w.  a.  <7  a  *  p.  m. 
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The  amount  due  each  owner  was  credited  to  such  owner  and  ^^^- 
held  by  defendants  subject  to  each  owner's  order.  The  earnings  Turner 
of  the  three  separate  voyages  of  the  vessel  making  together  mcMann. 
$240.04  were  separate,  no  one  was  carried  forward  as  a  continu- 
ous account.  The  correctness  of  the  accounts,  the  defendants 
stated  the  plaintiff  admitted  and  assented  to,  and  actually  re- 
quired payment  of  the  amount,  $240.04,  after  being  informed  of 
the  several  amounts  and  the  aggregate  of  them.  In  fact  no  dif- 
ference whatever  existed  as  to  the  amounts;  they  appear  to  have 
been  clearly  agreed  to  by  all  parties.  The  only  difficulty  was, 
whether  the  defendants  had  discharged  their  liability.  No 
doubt  the  order  was  given  to  pay  Gains  Turner,  and  the 
defendants  supposed  transferring  the  amount  to  his  credit  and 
debiting  the  plaintiff  satisfied  the  claim  on  them  for  the 
amount.  The  question  of  the  matter  being  a  partnership 
transaction  and  therefore  not  recoverable  in  a  court  of  law,  I 
think  cannot  prevail. 

Some  evidence  was  given  on  the  cross-examination  of  Silas 
McMann  as  to  a  vessel  named  the  "Harvey."  This  had  refer- 
ence to,  and  would  likely  affect  the  state  of  the  accounts  between 
Qaius  Turner  and  the  defendants.  On  re-examination  the 
defendants'  counsel  was  proceeding  to  examine  in  reference  to 
this  "Harvey"  matter  as  arising  out  of  the  cross-examination. 
On  objection  of  the  plaintiff's  counsel  the  defendants'  counsel 
was  not  allowed  to  proceed.  As  this  evidence,  it  seems,  would 
be  material  in  establishing  the  correctness  of  the  amount 
claimed  by  the  defendants  to  be  due  them  from  Gains — ^at  all 
events,  I  am  not  prepared  to  say  it  would  not  have  been  very 
material  for  that  purpose,  and  as  it  was  material  in  the  view  I 
took  of  the  case,  as  if  the  indebtedness  of  Gains  to  defendants 
did  not  exist,  it  would  not  so  clearly  appear  how  the  defendants 
could  have  been  prejudiced  in  their  dealings  with  Gains  by  rea- 
son of  the  credit  having  been  given  to  him,  I  think  there 
should  be  a  new  trial  in  consequence  of  the  rejection  of  this 
evidence. 

Allen,  C.  J.    I  agree  that  there  should  be  a  new  trial  on  the 

ground  of  the  improper  rejection  of  evidence.     I  have  not, 

however,  been  able  to  prepare  a  judgment,  and  offer  no  opinion 

on  ihe  other  points. 

RtUe  for  a  new  trial. 
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i-bond — Forfeiture  of — Delivered  up  to  he  cancelled — Affidavit  for 
bail  and  Entry  docket — Delay  in  filing, 

«sre  a  defendant  hod  given  a  bail-bond,  but  did  not  put  in  special  bail  till 
'ter  the  forfeiture  of  the  bond,  though  before  the  aisignment  of  it  to  the 
ountiff,  the  Court  ordered  the  bail-bond  to  be  delivered  up  to  be  cancelled 
-the  plaintiff  not  having  filed  the  affidavit  for  bail,  nor  the  Entry  docket  in 
■e  cause  till  after  the  special  bail  was  put  in,  and  more  than  Uiirty  days 
'ter  the  exeoution  of  the  capias. 

rhis  was  an  application  heard  before  His  Honor,  the  Chief 
entice,  at  chambers,  and  by  him  referred  to  the  Court.  The 
plication  was  to  have  the  bail-bond  in  this  case  delivei*ed 

to  be  cancelled,  on  the  grounds,  1st.  That  the  cause  had 
m  been  Entered,  nor  the  affidavit  to  hold  to  bail  filed  up 

the  22nd  November  last ;  and  2nd.  That  special  bail  was 
t^  in  before  the  bail-bond  was  ai&igned  to  the  plaintiff. 
Fhe  writ  of  capias  was  executed  on  the  IGth  October  last, 
il  a  bail-bond  given  on  that  day,  but  special  bail  was  not 
b  in  until  the  21st  November,  (seven  days  after  the  time  it 
>uld  have  been  put  in  to  save  the  condition  of  the  bond)  and 
*ice  thereof  was  given  to  the  plaintiff's  attorney  on  the  22nd 
►Tcmber.  The  bail-bond  was  assigned  on  the  29th  of  No- 
^ber. 

Dn  the  30th  November  the  plaintiff's  attorney  obtained  a 
dge  8  order  to  file  the  entry  docket  and  capias  nunc  pro 
"^c,  as  if  filed  within  thirty  days  after  the  execution  of  the 
^ias ;  and  the  same  were  filed  in  the  Clerk's  office  on  the  1st 
cember  last. 
On  the  28th  November  the  defendant  obtained  a  summons  for 

Hg.  Jmltiee  Duff  died  on  the  SOU  oi  December  iMt,  and  on  the  25th  December,  the  IIonor> 
>  John  Jamce  Frmter.  Attorney  Qeneral  and  one  of  Her  Majesty's  Counsel  learned  In  the 
isppolntad  in  his  stead. 
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^^«^-        the  plaintiff  to  shew  cause  why  all  proceedings  should  nc 

JoNja       stayed,  and  why  the  bail-bond  should  not  be  delivered  u 

Landry.     ^^  cancelled.     When  the  case  was  heard,  upon  the  retu 

the  summons,  His  Honor  recommended  the  parties  to  bri 

before  the  Court,  in  order  to  settle  the  practice  as  to  the 

for  filing  Entry  dockets  under  the  Consol.  Statutes  c.  37. 

February  8,  1883.     T,  C,  Alien,  in  support  of  the  apj^^ 

tion,  contended  that  the  affidavit  to  hold  to  bail  should  1^ 

been  filed  within  thirty  days  after  the  execution  of  the  cap^ 

Rolley  V.  McEcLcIteim  ;^  and  if  it  was  not  so  filed,  the  bail  iBpej 

entitled  to  relief:  Earle's  Rules,  15.     When  special  bail  ira 

put  in,  the  plaintiff  was  not  in  a  position  to  proceed  in  the 

cause — not  having  filed  either  the  entry  docket  or  aflidavifc/or 

bail — and  he  could  not  afterwards  take  an  assignment  of  Ae 

bail-bond  and  sue  upon  it  because  bail  above  was  not  put  in 

as  soon  as  it  should  have  been. 

LeCy  contra,  contended  that  as  the  bond  was  forfeited,  the 

plaintiff  had  a  right  to  proceed  against  thfe  bail ;  and  patting 

in  special  bail  afterwards  did  not  relieve  the  bail  to  the  Sheriff- 

Palmer  v.  Dinsniorer     The  Judge's  order  cured  the  omission 

to  file  the  entry  docket. 

Cur,  adv.  wtt. 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  Both  parties  have  been  irregular  in  this  caflC- 
The  Rule  of  Hilary  Term  50  Geo.  3rd,  requires  affidavits  to^ 
bail  to  be  transmitted  to  the  clerk's  office  by  the  first  opport^' 
nity  after  issuing  the  process ;  though,  in  practice,  it  has  bed 
held  to  be  generally  sufficient  if  the  affidavit  is  found  on  Si* 
within  thirty  days  after  the  term  in  which  the  writ  was  r^ 
tumable :  Read  v.  McLellan,^  By  analogy,  it  might  probably 
be  sufficient  now,  if  the  affidavit  was  filed  within  thirty  day 
after  the  execution  of  the  capias.  It  is  not  clear  under  tb 
Common  Law  Procedure  Act  (Consol.  Statutes,  c.  37)  when  tb 
Entry  docket  in  a  cause  ought  to  be  filed.  Writs  being  n(f^ 
returnable  in  a  certain  number  of  days  after  service,  instead  ^ 
a  certain  return  day  in  a  term,  the  existing  rules  respecting  tfc 
time  of  filing  entry  dockets  are  not  entirely  applicable,  and  tl 
Act  does  not  make  any  provision  as  to  the  time  of  filing  d 

11  AIL  5,  note.  s2Pi]g9.16a  nAiLl 
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»cket.  Though,  strictly,  the  bail-bond  was  forfeited  before 
.11  was  put  in,  inasmuch  as  it  was  put  in  and  notice  duly 
ven  before  the  plaintiff  took  an  assignment  of  the  bond,  and 
I  has  got  the  security  which  he  was  entitled  to  by  the  entry 
special  bail,. and  his  own  proceedings  have  not  been  entirely 
gular,  we  think  the  bond  should  be  delivered  up  to  be  can- 
lied,  and  that  there  should  be  no  costs  on  either  side. 

Ordered  dccordingly* 


1883. 


Jones 

V, 

Land&y. 


MARKS,  Appellant,  v.  NEWCOMBE,  Respondent. 

Use  Imprisonment — Execution — Omission  of  name  of  Parish — Im- 
prisonment for  lesser  number  of  days  tlian  Justice  might  award — 
Enlargement  of  return — Search  for  goods  and  cfiattels. 

an  action  for  false  imprisonment  brought  against  a  constable  for  arresting 
ipon  an  execution  in  form  (K)  issued  out  of  a  Justice's  Court, — 

'M^  1.  That  as  the  name  of  the  county  appeared  in  the  execution,  the  omission 
if  the  name  of  the  parish  was  not  a  substantial  deviation  from  the  prescribed 
:orm,  and  therefore  the  execution  was  valid. 

That  a  debtor  cannot  complain  that  the  execution  directed  him  to  be  im- 
prisoned for  a  lesser  number  of  days  than  the  Justice  might  have  awarded. 

That  the  date  of  the  enlargement  of  the  return  of  an  'execution  need  not 
appear  on  the  execution,  but  may  be  shewn  by  oral  evidence. 

That  (if  a  debtor  states  that  he  has  no  property  wherewith  to  satisfy  an 
execution,  the  constable  is  justified  in  arresting  him  without  searching  for 
goods  and  chattels. 

Appeal  from  the  Albert  County  Court. 

The  action  was  for  false  imprisonment  brought  against  a 

mstable,  for  arresting  the  plaintiff  upon  an  execution  issued 

it  of  a  Justice's  court.     The  defendant  justified  under  the 

lecution,  which  was  in  the  following  form : 

**  Albert  County,  ss.     To  any  constable  of  the  parish  of , 

•*  You  are  hereby  required  to  levy  of  the  goods  and  chattels  of 
mes  A.  Marks,  within  the  County  of  Albert,  &c,"  (following  the 
«n  (K)  prescribed  by  the  Consol.  Statutes,  cap  60.) 

The  execution  was  for  $14.00,  amount  of  the  judgment,  and 

.  ^5  costs.  It  was  issued  on  the  5th  day  of  August,  1880,  and 
uie  returnable  3rd  September.     The  return  was  afterwards 

largcd,  the  following  words  being  endorsed  on  the  execution: 

**The  return  of  the  within  execution  is  enlarged  to  the  23rd 

3r  of^September  1880,"  and  signed  by  the  Justice  of  the  Peace 

By  rale  of  Court  uf  the  present  Term,  Entry  DockoU  are  reuuired  to  bo  flled  within  thirty 
""^  after  the  esfdntion  of  the  two  montbi  witniii  which  the  wnto  are  roquiroU  to  be  lerved  or 


1833. 


February, 
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1^^'        who  issued  it.     The  number  of  days  for  which  the  plaintiffs 
Marks      to  be  imprisoned  for  want  of  goods  and  chattels  whereoni 
Newcombe.   '^^y  ^^  forty.     Verdict  for  the  defendant. 

The  objections  to  the  execution,  taken  by  the  plaintiff, 
fully  set  out  in  the  argument  of  the  couasel  and  the  judgn^ 
of  the  Court. 

October,  27,  1882.    Rainsford  in  suppoit  of  the  appeaL 

1.  The  execution  was  not  directed  to  the  constable  of  i 
parish.  Sec.  38,  c.  GO  Consol.  Statutes  declares  that  the  exec 
tion  shall  be  as  nearly  as  may  be  according  to  form  (K)  in  A 
schedule.  The  form  leaves  a  blank  after  the  word  "parish "fa 
be  filled  in  by  the  Justice,  and  unless  he  does  so  the  execufcioD 
is  irregular.  Although  constables  have  under  section  11  an- 
thority  to  serve  and  execute  all  processes  in  any  part  of  the 
county  in  which  the  parish  for  which  they  may  have  been 
appointed  is  situated,  the  parish  for  which  they  ai^e  particularly 
appointed  should  be  set  out  in  the  execution.  There  was  no 
evidence  that  the  defendant  was  a  constable  for  any  parish  in 
the  county  named. 

2.  That  the  number  of  days  set  out  in  the  execution  for  the 
imprisonment  of  the  plaintiff  was  less  than  the  Act  authoniei 
The  statute  expressly  enacts  that  the  defendant  shall  be  de- 
tained one  day  for  every  forty  cents  of  the  debt,  and  the  Justice 
has  no  power  to  award  a  greater  or  less  number  of  days.  One 
day  for  every  forty  cents  of  the  debt  would  warrant  a  lafge* 
number  of  days  than  that  named  in  the  execution. 

3.  The  Justice  had  no  power  to  enlarge  the  return  of  tb< 
execution ;  but  if  he  had,  it  should  appear  upon  the  execution 
that  the  enlargement  was  made  before  it  had  run  out  In  tb^ 
case,  the  execution  was  against  the  body :  an  alias  should  ba^ 
been  issued.  The  power  to  enlarge  the  return  of  executioDS 
confined  to  those  against  the  goods  and  chattels.  The  for' 
for  the  enlargement  follows  the  second  form  (K)  in  the  sehedtJ 
and  is  not  applicable  to  the  first  form,  in  which  arrest  ispr 
vided  for.  If  allowable,  the  date  when  it  was  done  sbon 
appear,  it  cannot  be  supplied  by  oral  testimony. 

4.  There  was  no  evidence  that  the  constable  had  searched  I 
goods  on  which  to  levy  before  arresting  the  plaintiff    The  to 
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that  he  stated  to  the  coustable  that  he  had  no  property  was  not         ^^^* 
sufficient.    Hv/nter  v.  Maddox.^  Marks 

Blair,  contra.  The  execution  was  substantially  in  the  form  NKwooMBa. 
^iven  by  the  Act,  and  was  delivered  to  a  person  having  author- 
ity to  execute  it.  The  name  of  the  county  appeared  in  the 
execution,  and  any  constable  in  the  county  had  jurisdiction  to 
serve  it.  The  deviation  from  the  form  prescribed  did  not  affect 
the  substance  of  the  execution,  and  was  not  calculated  to 
mislead:  Consol.  Stat.,c.  118,  sec.  16.  The  constable  got  his 
authority  from  the  law,  not  from  the  mere  direction  in  the 
process. 

As  to  the  objection  that  the  number  of  days  was  less  than 
the  Act  authorized,  it  is  not  at  all  analagous  to  a  case  of  a 
Judge  imposing  a  penalty.  The  imprisonment  is  not  in  the 
form  of  a  penalty,  but  a  satisfaction  of  a  debt.  But  the  num- 
ber is  really  more  than  required  by  the  debt,  outside  of  costs. 
The  enlai^ement  of  the  return  is  equally  applicable  to  execu- 
tions against  the  body  as  to  those  against  the  goods  and  chattels. 
It  is  clear  the  Justice  has  power  to  extend  the  time  of  the 
return,  and  in  the  form  prescribed  no  date  is  required.  The 
constable  was  justified  in  arresting  the  plaintiff  without  a 
search  for  goods  and  chattels,  when  he  was  informed  by  the 

plaintiff  that  he  had  no  property. 

Cur.  adv.  indt. 

The  judgment  of  the  Court  (Fraser,  J.,  taking  no  part)  was 

now  delivered  by — 

Allen,  C.  J.  This  was  an  action  for  false  imprisonment, 
brought  against  a  constable  for  arresting  the  plaintiff  upon  an 
execution  issued  out  of  a  Justice's  Court.  The  defendant  jus- 
tified under  the  execution. 

The  plaintiff  took  the  following  objections  to  the  execution : 
1.  That  it  was  not  directed  to  the  constable  of  any  parish :  2. 
That  the  number  of  days  of  imprisonment  was  less  than  the 
Act  authorized :  3.  That  the  Justice  had  no  power  to  enlarge 
the  return  of  the  execution ;  but  if  he  had,  it  should  appear 
upon  the  execution  that  the  enlargement  was  made  before  it 
had  run  out:  4.  That  the  defendant  had  not  searched  for  goods 
before  arresting  the  plaintiff. 

~~~""  U  Han.  162. 
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1SS3.  The  execution  was  in  the  following  form : — 

Marks  "  Albert  County,  ss.     To  any  constable  of  the  parish  of 

Newcombe.  **  Y^^  *^®  hereby  required  to  levy  of  the  goods  and  chattel 
James  A.  Marks,  within  the  county  of  Albert,  &c,^  (following- 
form  (K)  prescribed  by  the  Consol.  Statutes,  cap.  60.) 

The  38th  sect,  of  cap.  60  directs  that  "every  execation  isss 
by  a  Justice  shall  be  as  nearly  as  may  be,  accoi ding  to  the  f  . 
(K)  in  the  schedule."  And  it  is  declared  in  cap.  118,  ti 
forms,  when  prescribed,  shall  admit  deviations  not  aSecHugi 
substance,  or  calculated  to  mislead. 

Constables,  though  appointed  for  particular  parishes,  ki 
power  by  sect.  11  of  cap.  CO,  to  act  in  any  part  of  the  county 
and  though  it  appears  to  have  been  intended  that  the  execa 
tions  should  be  directed  to  a  constable  of  some  parish,  hi 
authority  to  execute  them  was  not  limited  to  that  parish,  fo 
the  direction  to  him  is  to  levy  upon  the  goods  of  the  defendan 

"within  the  county  of ."     The  forms  are  not  in  all  caae 

consistent  with  the  directions  of  the  Act.  Thus,  though  th 
11th  section  declares  that  a  capias  shall  be  directed  to  any  con 
stable  of  the  county,  the  form  of  capias  (D)  is,  "To  any  constaU 

of  the  parish  of .'*     A  deviation  from  that  form,  b; 

directing  the  capias  to  a  constable  of  the  county,  would  no 
afTcct  the  substance  of  it ;  as  was  held  in  Reg.  v.  McDokM, 
where  the  execution  was  directed  to  any  constable  of  th 
County  of  Kent,  though  according  to  the  form  given  by  th 
Act  (1  Rev.  Stat.  c.  137)  it  should  have  been  dii*ected  to  a  ooe 
stable  of  some  parish  in  the  county — the  Act  22  Vict.,  c.  t 
authorizing  a  constable  appointed  for  a  parish,  to  execute  sac 
processes  in  any  part  of  the  county.  Atkinsan  v.  Desfnumo 
is  to  the  same  effect.  As  the  name  of  the  county  appeals  i 
the  head  of  the  execution  in  this  case,  I  think  it  may  bo  res 
as  if  directed  to  any  constable  of  the  county  of  Albert;  M 
therefore  the  omission  of  the  parish  would  not  be  a  substanti 
deviation  from  the  prescribed  form,  the  defendant  having  ai 
thority  to  execute  the  process  in  any  parish  in  the  count 
Certainly  the  omission  of  the  name  of  the  parish  would  n 
render  the  execution  void ;  and  therefore  it  would  be  a  justi 
cation  to  the  constable. 

UAlleu440.  *5  Atkn  (M. 
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There  is  nothing  in  the  second  objection.  The  debtor  cannot 
complain  that  the  execution  directs  him  to  be  imprisoned  for  a 
lesser  number  of  days  than  the  Justice  might  have  awarded. 

As  to  the  third  objection,  there  can  be  no  doubt  as  to  the 
power  of  the  Justice  to  extend  the  return  of  an  execution,  pro- 
vided he  does  so  before  the  execution  has  run  out.  He  has 
followed  the  form  given  in  the  Act,  w^hich  does  not  state  the 
date  of  the  enlargement.  The  evideftce  of  the  time  it  was  done 
is  by  no  means  clear;  but  the  jury  have  found  that  it  was  be- 
fore the  return  day  of  the  execution. 

The  fourth  objection  is  also  disposed  of  by  the  finding  of  the 
jury.  The  defendant  admitted  that  he  made  no  search  for 
goods  befoi'e  arresting  the  plaintiff*,  but  he  swore  that  the  plain- 
tiff told  him  he  had  no  property  wherewith  to  satisfy  the  exe- 
cution. On  this  point  he  was  directly  contradicted  by  the 
plaintiff^,  who  swore  that  he  pointed  out  property  to  the  defend- 
ant, and  that  he  refused  to  take  it,  saying  that  his  instructions 
were  to  take  the  plaintiff  to  gaol.  The  jury  having  believed 
the  defendant  s  account  of  the  transaction,  this  objection  is  not 
available  to  the  plaintiff. 

Appeal  dismissed  toith  costs. 


1883. 

■ 

Marks 

V. 

Newcombe. 


Doe  DEM.  GALLANT  v.  ROE. 
Ejectment — Demand  of  particulars  of  jrremises — Stai/  of  proceedings. 

In  ejectment  where  there  were  aeveral  tenants  in  possession  and  one  of  them  filed 
A  mepaorandum  of  appearance  and  gave  notice  thereof  to  the  plaintiflf's  attor- 
ney and  demanded  the  particulars  of  the  premises,  which  the  plaintiff's 
attorney  promised  to  give,  but  afterwards,  without  givins;  the  particulars, 
signed  judgment  against  the  casual  ejector,  and  turned  the  tenants  out  of 
possession,  the  Court  set  aside  the  judgment  and  habere  facias. 

A  demand  of  particulars  in  ejectment  operates  as  a  stay  of  proceedings. 

In  Easter  Term,  1882,  on  motion  of  Geo.  F.  Gregoi^y,  a  rule 
nisi  was  granted,  calling  upon  the  lessor  of  the  plaintiff  to 
shew  cause  why  the  judgment  signed  in  this  cause  agaiast  the 
casual  ejector,  the  habere  faci as  poHses8i<yiiem  Issued  thereon, 
and  all  proceedings  thereon,  should  not  be  set  aside,  and  that 
the  tenant,  Elizabeth  Johnston,  be  restored  to  the  possession  of 
the  premises,  or  allowed  to  come  in  and  defend  the  action  upon 
terms. 

It  appeared  by  the  affidavits  on  which  the  rule  was  granted, 


1883. 

February. 
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___l^' that  the  declaration  was  served  on  Henry  Johnston,  JesF^t^ijie 

Doe  d,       Johnston  and  Elizabeth  Johnston  in  September,  1881 ;  that  a-       an 
'^  attorney  was  retained  to  defend   the  action,  who  being  of 

RoK.        opinion  that  Elizabeth  Johnston  only  had  any  defence,  filed    a 

memorandum  of  appeai-ance  for  her  in  the  clerk's  office  on  *       --he 
1st  October,  and,  on  the  same  day,  served  a  notice  thereof        on 
the  plaintiffs  attorney,  with  a  demand  of  the  particulars       of 
the  premises  for  which  the  action  was  brought ;  but  that  fcifie 
particulai-s  had  not  l^een  delivered :  and  that  in  March,  l&-^2, 
the  plaintiff's  attorney  told  the  defendant's  attorney  that      ie 
intended  to  give  the  particulars  and  go  on  with  the  suit ;  T>at 
that  no  particulars  had  been  delivered.    Judgment  against  t^ho 
casual  ejector  was  signed  on  the  28th  March,  1882. 

February  15,  1883.  Wetmoret  Q.  C,  shewed  cause.  The 
notice  of  appearance  by  Elizabeth  Johaston  was  not  sufficient 
There  cannot  be  any  appearance  until  the  consent  rule  is  entered 
into.  Tidd's  Prac,  (9th  ed.)  1225, 122C ;  Adams  on  Ejectment, 
292,  293.  [Allen,  C.  J.  Does  not  the  refusal  to  give  the  par- 
ticulars of  the  premises  warrant  the  application  to  set  aside  iVk^ 
judgment  ?]  Certainly  not.  The  appearance  of  one  of  a  nuiKX  - 
ber  of  tenants  is  no  appearance.  If  the  one  only  who  entex^ 
into  the  consent  rule  appears,  it  would  not  be  possible  to  obtu.^ 
judgment  against  the  others.  [Allen,  C.  J,  One  tenant  aloa 
has  a  right  to  appear ;  he  is  substituted  for  Richard  Roe ;  an 
if  he  defends  for  the  whole  of  the  premises,  the  plaintiff  canncr'* 
sign  any  judgment  till  the  suit  is  determined.  Does  not  th 
demand  of  particulars  act  as  a  stay  of  proceedings  ?]  In 
action  of  assumpsit  it  does,  but  a  Judge's  order  is  necessary  i 
ejectment. 

Geo,  F,  Gregoi^y,  in  support  of  the  rule  was  not  called  upoi 

Per  Curiam.    It  is  not  denied  that  the  attorney  for  Eli 
both  Johnston  demanded  the  particulars,  and  that  the  plaintill^     * 

attorney  promised  to  give  them.    Until  these  particulars  wei ^ 

given,  the  tenant  could  not  strictly  appear ;  but  her  attomer-  J 
did  all  he  could,  and  it  was  the  fault  of  the  plaintiff's  attorned/ 
that  the  appearance  was  not  completed.    The  plaintiff's  atto  ^^' 
ney  had  no  right  to  sign  judgment  after  this  demand  of  partic 
lars,  unless  he  had  given  them. 

The  judgment  must  be  set  aside  with  oofits. 

RuU  dhmUviie  with  eotti. 
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Doe  DEM.  RANKIN  v.  ANDREWS.  1883. 


folverU  Act  of  1869— Title   of  Assignee  to  real  estate— Proof  of    ^-^^""ry 

deed  of  composition  and  discliarge,  ^ 

\  title  of  an  assignee  to  real  estate,  under  the  Insolvent  Act  of  1869,  is  only 
tatatory;  and  a  purchaser  from  him  under  the  authority  of  a  deed  of  com- 
OAition  and  dischaige  executed  by  the  insolvent  and  his  creditors,  in  order 
3  establish  his  title,  must  prove  the  execution  of  the  deed  of  composition 
ad  discharge,  and  that  the  conveyance  was  conformable  to  its  terms. 

This  was  an  action  of  ejectment  tried  before  Mr.  Justice 
3tmore,  at  the  Gloucester  Circuit,  August,  1881. 
rhe  property  in  question  was  formerly  owned  by  one  Samuel 
.pier,  who  made  an  assignment  in  1871,  under  the  Insolvent 
t  of  18G9,  to  Henry  Baldwin,  the  official  assignee.     Theophi- 

DesBrisay  was  appointed  creditors*  assignee,  and  Mr.  Bald- 
a  dulv  executed  a  transfer  of  all  the  insolvent's  estate  to 
CI.  These  conveyances  were  duly  registered  in  the  County 
c»)rd8.  In  1872  a  deed  of  composition  and  discharge,  as  pro- 
ed  for  by  the  Act,  was  executed  by  the  Insolvent  and  a 
Bcient  proportion  of  his  creditors,  whereby  the  creditors 
Qcted  the  assignee  to  re-convey  the  property  to  Napier,  or  to 
\i  other  person  as  he  might  direct.  Mr.  Desbrisay,  at  the 
Uten  request  of  Mr.  Napier,  conveyed  the  property  by  deed 
Fohn  Shirreff,  through  whom  the  lessor  of  the  plaintiff  claimed. 
Dn  the  trial,  the  original  deed  of  composition  wa^s  offered  in 
dence,  but  the  counsel  for  the  defendant  objecting  that  its 
Jcution  must  be  proved,  it  was  withdrawn.  A  copy  certified 
the  Clerk  of  the  County  Court,  (with  whom  the  original 
a  filed),  under  sec  7,  c.  46  of  Consol.  Statutes,  was  then 
3red  and  admitted  in  evidence  subject  to  objection;  the 
Lnsel  for  the  plaintiff  agreeing  that  if  it  was  improperly  re- 
ved  in  evidence,  and  was  necessary  to  support  the  title  of 
fc  lessor  of  the  plaintifi;  a  nonsuit  should  be  entered. 
February  14,  1883.  Seely  moved  for  a  nonsuit,  or  failing 
•t,  for  a  new  trial.  It  is  clear  the  lessor  of  the  plaintiff  has 
•  established  a  documentary  title.  The  deed  to  ShirrefT  from 
i  creditor's  assignee  would  not  be  valid,  unless  the  deed  of 
nposition  and  discharge  wa^s  executed  by  a  certain  propor- 
H  of  the  insolvent's  creditors,  who  were  creditors  for  sums 

one  hundred   dollars   and  upwards.     Section  94  of  the 

Ql XXII KB.  Reports.  64 
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^^^'        Insolvent  Act  of  1S69  provides  for  the  deed  of  com^omJTii^ 
Doe  d.       There  was  no  evidence  that  the  deed  of  composition  had   leco 
^    *       duly  executed,  or  that  any  of  the  requirements  of  the  Act  Aft/ 
Andrkws.    l>ecn  fulfilled.     Real  estate  can  only  be  conveyed  by  the  wssig- 
nee  on  the  conditions  set  out  in  sec.  47,  and  sec.  94  and  follor- 
ing  sections,  and  unless  the  provisions  of  one  or  other  are 
complied  with  the  title  will  not  pass.    The  certified  copy  of  the 
deed  of  composition  would  not  be  admissible  where  the  original 
would  not  be  evidence  without  proof  of  its  execution.    Lovfjojj 
V.  McDiamiid.^     No  evidence  of  the  execution  of  the  original 
was  offered. 

[Per  Curiam,     If  your  objection  to  the  admission  of  the 
deed  of  composition  is  maintainable,  a. nonsuit  must  follow.] 

Blair,  contra,  was  then  called  upon.    The  documentary  title 
was  complete.     There  was  a  continuity  of  title  from  Napier  to 
Shirreff.     The  conveyance  from  the  creditors*  assignee,  under 
the  deed  of  "composition,  would  vest  in  the  purchaser  all  the 
lefjal  estate  of  the  insolvent.     If  the  transfer  was  not  made  in 
conformity  with  the  terms  of  the  deed  of  composition  and  dis- 
charge, it  could  be  set  aside.    [Palmer,  J.    Are  we  to  presume 
that  the  assignee  did  not  exceed  his  duties  under  the  Statute, 
without  proof  ?]    The  Act  expressly  provides  in  what  mannsf  1 
the  acts  of  the  assignee  may  be  inquired  into.    [Allen,  C  !>  i 
Is  it  sufficient  for  the  assignee  to  allege  that  the  requirement 
of  the  Act  have  been  complied  with  ?]    If  the  conveyance  \f! 
the  assignee  had  not  been  authorized  by  the  deed  of  compoii' 
tion,  the  creditors  might  object.    The  deed,  until  set  amd^t 
would  convey  the  legal  estate. 

Seely,  in  reply.  The  assignment  by  the  insolvent  to  th* 
assignee,  in  form,  states  that  it  is  made  in  conformity  with  d^ 
provisions  of  the  Act,  and  for  the  purposes  therein  proridaO' 
It  is  only  a  statutory  title,  and  was  treated  as  such  in  ifopt^ 
V.  Ferguson* 

Per  Curiam,  We  are  of  opinion  that  a  copy  of  the  deed  ^ 
composition  and  discharge  would  not  be  admissible  witho^ 
proof  of  the  execution  of  the  original.  The  statute  says  tbB^tJ 
certified  copy  of  certain  deeds  and  documents  shall  be  *** 
good  and  sufficient  evidence  "  thereof  as  the  original ;  batr  i 
11P.&B.276.  •tp.aavk 
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filial  would  not  be  evidence  without  proof  of  its  due 

>n,  a  copy  of  it  clearly  could  not.    The  title  of  the 

I  was  only  statutory :  he  had  no  authority  to  convey 

)erty  except  under  the  terms  of  the  composition  deed ; 

re  was  no  evidence  of  that. 

Nonsuit  granted. 


18d3. 


Doe  d, 
Rankin 

V, 

Andrews. 


Ex  PARTE  BYRNE. 

Vorpua — Order  of  disclvarge  under  c.  41,  ConsoL  Statutes — 
Whether  Court  has  pouter  to  set  aside, 

of  a  Judge  made  under  the  ConsoL  Statutes,  c.  41,  discharging  a 
:  from  costody  cannot  be  set  aside  or  revised  by  the  Conrt. 

«r  25th,  1882.  0,  F,  Gregory  moved  to  rescind  an 
Mr,  Justice  Weldon,  discharging  James  Byrne,  a  prisoner 
[  in  the  jail  of  the  County  of  Kings,  made  under  and 
le  of  cap.  41  of  the  Consol.  Statutes, 
onviction  was  for  a  violation  of  the  second  part  of  the 
Temperance  Act,  1878.  The  information  was  laid  before 
Blanch  and  Peter  Snider,  two  Justices  of  the  Peace  for 
nty  of  Kings,  and  they  issued  a  summons  requiring  the 
nt  to  appear  before  them  at  the  time  and  plac^  men- 
herein. 

e  the  hearing  the  two  Justices  who  had  issued  the 
is  were  subpoenaed  as  witnesses,  and  attended  as  such, 
[son  Arnold  and  Robert  Morrison,  two  other  Justices  of 
;e,  heard  the  matter  and  convicted  the  defendant.  Un- 
r  warrant  he  was  held  in  prison.  These  facts  appearing 
iie  learned  Judge,  the  order  for  the  dischai*ge  of  the 
'  was  made  on  the  ground  that  under  sec.  105  of  the 
Temperance  Act,  1878,  the  Justices  by  whom  the  com- 
b  was  made  had  no  jurisdiction  in  the  matter, 
•ntended  that  the  prisoner  had  been  properly  committed. 
5  and  107  of  the  Canada  Temperance  Act  provided  how 
tions  for  violations  of  the  Act  may  be  brought.  The 
of  one  of  the  Justices  does  not  necessarily  mean  physi- 
nce.  It  may  be  inability  to  act  as  such  Justice.  32  & 
c.  31,  under  the  provisions  of  which  offences  against 
nd  part  of  the  Canada  Temperance  Act  may  be  prose- 


1883. 


February, 
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1^^' cutcd,  expressly  provides  in  sec.  47  that  other  Justices     tim 

ExjKiHe     those  who  issued  the  summons  may  proceed  with  the  heayig: 

[Welik-)N,  J.     This  Court  has  no  power  to  interfere  witi«o 

order  made  by  a  Judge  of  the  Supreme  Court  discharguzgf  i 

prisoner  on  a  writ  of  habeas  corpus.     Watson's  case.^]   TUb 

is  not  a  proceeding  under  the  Habeas  Coiyus  Act,  but  an  Act 

in  substitution  thereof. 

Cur.  adv.  tmli 

Tlie  following  judgments  were  now  delivered  : — 

Palmer,  J.  In  this  case  Mr.  Justice  Weldon  ordered  the 
discharge  of  the  applicant  from  the  jail  of  Kings  County,  where 
he  was  imprisoned  by  virtue  of  a  warrant  of  commitment, 
issued  by  two  Justices  on  a  conviction  under  the  Canada  Tem- 
perance Act ;  this  order  was  made  under  chapter  41  of  the 
Consolidated  Statutes.  Mr.  Gregory,  the  prosecutor's  counsel, 
applied  to  us  in  Michaelmas  Term  last  for, a  rule  nisi,  calling 
upon  the  defendant  to  shew  cause  why  such  order  should  not 
be  set  aside ;  and  we  have  to  consider  whether  there  is  an  ap- 
peal to  this  Court  in  such  a  case.  To  determine  this,  it  will  be 
convenient  to  consider  whether  this  order  differs  from  an  order 
of  discharge  made  in  case  the  defendant  was  brought  before 
the  Judge  on  habeas  coipus ;  I  think  it  does  not,  and  that 
the  Act  was  not  intended  substantially  to  alter  the  right  of 
parties,  but  only  to  provide  persons  illegally  imprisoned  with 
a  more  convenient  mode  of  obtaining  a  discharge  than  habeas 
corpvs  afforded.  Before  the  Act,  such  persons  had  in  all  cases 
to  be  brought  before  the  Court  or  Judge,  and  if  the  illegality 
did  not  appear  on  the  face  of  the  warrant  of  commitment,  but 
existed  in  the  proceedings  on  which  it  was  founded,  they  had 
to  sue  out  a  writ  of  certioi*ari,  and  have  such  proceedingB 
returned ;  besides,  the  facts  stated  in  the  return  to  the  habffU 
corims  could  not  be  controverted  by  affidavit  See  1  Chitty 
Crim.  Law,  129 ;  2  Strange  911,  note  1 ;  The  King  v.  Maris;* 
Wilmot's  Judgments  and  Opinions,  77  note;  VanBoven's  co»f 
Bacon  Abr.,  habeas  corpus,  (B.  3) ;  The  King  v.  Sogers;*  W* 
King  v.  Taylor,^ 

In  the  Exchequer  in  England  these  proceedings  were  allowed 

iuaTaE.  73L  *1  Dow.  &  &  U& 

iS  East  167.  trDow.  ft  &«t2;ei)atr.  p.R.ia. 
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to  be  shown  by  affidavit,  because  that  Court  could  not  issue  ^8^* 
the  writ  of  certiorari.  Section  4  of  chap.  41 ,  of  the  Consolidated  ^  JP«/^ 
Statutes  authorizes  the  Judge,  instead  of  granting  the  fiat  for 
the  habeas  ccyi^ptis^  to  make  an  order  requiring  the  keeper 
of  the  jail  to  make  the  same  return  to  him  of  the  fact  of  the 
detention  and  cause  of  it  as  if  the  Uaheaa  corpus  had  issued. 
The  6th  section  provides  that,  upon  the  return,  the  Judge  may 
proceed  to  examine  into  and  decide  upon  the  legality  of  the 
imprisonment,  and  make  such  order,  require  such  verification 
and  direct  such  notices  or  further  returns,  as  he  may  deem 
necessary  for  the  purposes  of  justice;  thus  authorizing  the 
Judge  by  order  to  get  before  him  the  proceedings  upon  which 
the  warrant  of  commitment  was  founded,  or  by  otherwise  ex- 
amining into  it  as  the  statute  says,  find  out  by  evidence  what 
is  the  cause  of  the  detention,  and  with  that  knowledge  the 
statute  makes  it  his  duty,  as  upon  habeas  corpxis,  to  decide 
whether  or  not  the  prisoner  is  illegally  imprisoned ;  and  if  so 
to  order  his  immediate  discharge.  This  is  the  result  that  would 
have  been  arrived  at  under  the  writ  in  a  more  difficult  and 
expensive  way,  I  therefore  think  that  as  to  all  matters  not 
altered  by  the  statute,  we  are  bound  to  treat  this  order  the 
same  as  if  made  upon  a  writ  of  liaheas  corpus,  and  that  the 
power  given  by  statute  in  no  way  lessens  or  alters  the  right  of 
the  prisoner  to  his  remedy,  and  that  the  Judge  and  all  other 
persona  mentioned  in  the  statutes  relating  to  liabeas  corpus  are 
now  bound  to  give  the  order  or  the  writ,  whereas  before  they 
were  bound  to  give  the  writ.  The  Act  says  that  instead  of 
granting  the  fiat  for  the  writ  of  liaheas  corpus,  the  Judge  may 
make  the  order,  from  which  it  is  apparent  that  if  the  Judge 
should  deny  both  in  a  proper  case,  he  would  be  just  as  much 
violating  the  Haheas  Corpus  Act,  as  though  the  Consolidated 
Statutes  had  not  passed. 
The  next  matter  to  be  considered  is  the  proceedings  on  Juibeas 

At  common  law,  the  Lord  Chancellor,  at  any  time,  as  the 

tirt  of  Chancery  was  always  open,  and  the  Court  of  King  s 

u    when  sitting,  could  grant  this  writ  which  all  persons 

^     tititled  to  that  were  illegally  imprisoned  within  the  realm ; 

^        n   the  sp^dy  ^^^  right  exercise  of  this  power  rested 
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Bcjxiru     liberty.    And  because  of  delays  and  impediments  to  the  f: 


Bybne. 


obtaining  this  remedy,  what  was  called  the  Habeas  Cor]^=: 
Act,  31  Car.  2,  chap.  2  was  passed,  section  10  of  which  not  oi=: 
authorized  all  the  superior  Courts  to  grant  the  writ,  but  iu» 
any  of  the  Judges  thereof  in  vacation,  and  enacted  that  if  a.^ 
of  them  denied  the  writ  to  a  person  imprisoned  in  a  ciimiv 
matter  upon  view  of  copies  of  the  waiTant  of  conimitment  tb^i 
forfeited  five  hundred  pounds ;  and  enacted  many  other  thi^r 
to  compel  all  persons  to  do  without  delay  what  was  necesscin 
to  deteiinine  whether  or  not  the  imprisonment  was  illegal,  and 
that  the  Judges  should  within  two  days  after  the  return  maire 
an  order  to  discharge,  bail  or  remand  the  prisoner.     The 
question  is,  whether  such  order  regularly  made  is  subject  to 
be  rescinded  or  set  aside  by  writ  of  erix)r  or  appeal,  or  in  any 
other  manner.     I  think  this  question  must  be  determined  by 
what  may  be  considered  the  fair  meaning  of  the  Habeas  Corpus 
Act  itself.    And  it  appears  to  me  that  the  great  purpose  of  the 
writ  of  Itaheas  corpus  Is  the  immediate  delivery  of  the  party 
deprived  of  his  personal  liberty.    The  allowance  of  a  writ  of 
error,  appeal,  or  other  exception  to  the  order  of  discharge,  would 
be  inconsistent  with  the  object  of  the  writ  and  many  of  the 
provisions  of  the  Habeas  Corpus  Act.    The  consequence  d 
allowing  these  would  be  either  that  all  further  proceedings 
would  be  stayed,  which  would  be  wholly  inconsistent  with  the 
object  of  the  writ,  or  the  Judge  must  deny  the  party  appealing 
the  usual  delay  which  the  fair  determination  of  the  case  would 
then  require ;  and  as  such  appeal  is  so  inconsistent  with  the 
purpose  of  the  writ,  the  provisions  of  the  Habeas  Corpus  Act 
and  the  Consolidated  Statutes  on  the  subject,  the  condusioo.  I 
think,  must  be  that  no  such  appeal  lies.    It  is  true  that  we  are 
without,  as  far  as  I  am  aware,  any  English  authority  on  the 
exact  point  of  appeal.    It  is  true  on  applications  of  this  kind 
that  questions  of  the  most  serious  moment  may  be  raised, 
involving  the  constitutionality  of  Acts  of  both  the  Local  and 
Federal  Parliaments,  and  also  creditors'  right  to  hold  their 
debtor  to  answer  for  his  debt,  and  even  questions  of  the  JuriS" 
diction  of  the  highest  courts  in  the  land ;  and  to  decide  these 
the  Judge  hearing  the  habeas  corptis  would  appear  to  reqpin 
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ihe  consideration  of  the  wisest,  who  are  charged  with  the  ad-  ^^8S. 
ministration  of  the  law,  and  it  does  not  appear  to  be  safe  to  Bxparu 
intrust  their  final  decision  to  a  single  Judge  sitting  in  Chambers. 
on  a  summary  proceeding.  On  the  other  hand,  allowing  such 
appeal,  in  order  to  remedy  the  defects  I  have  mentioned,  would 
introduce  in  the  proceedings  rules  of  proof,  and  the  delays  of 
regular  suits  in  Courts,  which  would  deprive  the  prisoner  of 
his  right  to  immediate  discharge,  or  if  the  order  was  not  stayed, 
to  compel  the  jailer  to  discharge  him,  and  then  by  allowing  the 
order  to  be  set  aside  to  deprive  him  of  its  protection.  It  is 
true  the  power  to  make  this  order  is  given,  both  by  the  Habeas 
Carpus  Act  and  the  Consolidated  Statutes,  to  all  the  Judges  of 
this  Court,  qua  such ;  and  it  is  a  general  rule  that  when  a 
Statute  authorizes  a  Judge  of  this  Court  to  do  an  act,  as  such 
Judge,  there  is  an  appeal  to  the  Court  itself.  Sec  Ex  parte 
Kane,^  and  the  authorities  there  cited.  The  reason  is,  that 
otherwise  the  administration  of  the  law  might  not  be  uniform, 
as  each  Judge  would  act  on  his  own  view  of  the  law ;  but  that 
rule,  I  think,  must  be  subject  to  this,  that  no  such  appeal  lies, 
when  it  is  apparent  from  the  Statute  directing  the  proceedings, 
that  none  was  intended.  In  most  cases  it  is  practicable  to  put 
all  parties  back  in  staiu  quo,  when  proceedings  are  set  aside ; 
but  this  does  not  appear  to  be  the  case  in  habeas  corpus ;  for, 
if  the  Judge  stayed  his  hand  in  order  to  allow  thea^ppeal,  the 
result  might  be,  the  very  object  of  the  Act,  which  was  to  remedy 
and  prevent  delays,  would  be  defeated,  and  that  such  was  not 
intended  is,  I  think,  apparent ;  for  doing  so  would  be  inconsis- 
tent with  the  directions  of  both  17  Charles  I.,  chap.  10,  which 
commands  the  Court  to  discharge,  bail  or  remand  the  prisoner 
within  three  days  after  the  return,  the  Habeas  Coy*pus  Act  which 
requires  the  same  thing  to  be  done  within  two  days  thereafter, 
and  of  the  provisions  of  the  Consolidated  Statutes,  which  re- 
quires immediate  discharge  of  the  prisoner  if  illegally  impris- 
oned. Besides,  even  if  there  was  an  appeal  to  this  Court,  it 
would  not  secure  the  end  aimed  at,  for  as  there  would  be  no 
appeal  to  the  Court  of  ultimate  resort,  the  decision  might  not 
be  in  conformity  with  what  might  ultimately  be  decided  as  the 
rights  of  the  parties. 

121 N.  B.  Rep.  870. 
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^^^  It  was  decided  in  the  City  of  London's  caae,^  that  no  writ  of 

^j^rte     error  would  lie  in  liaheaa  coiyns;  the  doctriqp  of  this  case  wis 

recognized  in  Rex  v.  Tlie  Dean  and  Cfiapter  of  Trinity  Chapd, 

Dublin;*  and  the  doctrine  of  these  decisions  the  House  of  Lords 

upheld  in  accordance  with  the  opinions  of  all  the  Judges  in 

England.    And  Chancellor  Kent,  in  Yates  v.  Tfie  Feaple,^  laid 

it  down  that  by  the  English  law  a  writ  of  error  would  not  lie 

to  a  decision  on  a  Juibeaa  corpuf^. 

The  weight  of  authority  in  the  State  Courts  of  the  United 

States  is  that  a  review  of  a  decision  on  a  habeas  corptis,  ind^ 

pendcntly  of  statutory  provisions,  cannot  be  hail  by  writ  of 

error  or  appeal,  on  the  ground  that  the  decision  is  not  a  final 

judgment;  Bell  v.  Tfie  State ;^  Russell  v.  CommomoeaWi.^    And 

in  Massachusetts,  where  a  statute  authorized  any  question  of 

law  arising  on  a  trial  or  other  proceeding,  either  of  a  civil  or 

criuiinal  nature,  at  law  or  in  equity,  before  the  Supreme  Coart, 

when  held  by  one  Justice,  to  be  reserved  and  reported  for  the 
considcmtion  of  the  full  Coui-t,  it  was  held  that  exceptions  did 

not  lie  to  the  discharge  of  a  prisoner  on  a  habeas  corpus  by  a 
single  Judge.  See  Wyeili  v,  RicItardsoTU  **  Chief  Justice  Shaw, 
in  that  case,  says,  "The  great  purpose  of  the  writ  of  habeat 
corpibs  is  the  immediate  delivery  of  the  person  deprived  of  per* 
sonal  liberty.  The  allowance  of  exceptions  would  be  inconsis- 
tent with  the  object  of  the  writ''  This  may  as  well  be  said 
with  reference  to  our  statutes. 

The  greatest  difficulty  I  have  had,  has  arisen  from  the  con- 
sideration that  possibly  there  might  attach  to  the  decision  of  a 
Judge  in  discharging  a  prisoner  on  habeas  oo%*pus  the  legal 
incidence  of  res  judicata,  and  weight  is  given  to  this  view 
by  McCondogue's  case,'  in  which  it  was  held  that  the  judicial 
discharge  of  a  prisoner  on  liaheaa  corpus  conclusively  settled 
that  he  was  not  liable  to  be  held  in  custody  upon  the  thai 
existing  state  of  facts.  And  if  I  thought  this  was  the  law  with 
reference  to  the  decision  of  the  Judge  in  this  case,  I  would  be 
of  the  opinion  that  tliis  appeal  would  Ke ;  but  I  cannot  think 
this  is  so.  The  practice  in  England  of  renewing  the  application 
for  the  writ,  as  often  as  the  party  chooses,  is  ineonriateni  wife 
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the  idea  of  its  being  of  such  a  character  as  to  be  re«  judicata,  I8ft3. 
and  Parke,  Baron,  the  greatest  common  law  lawyer  that  ever  Scparu 
sat  in  an  English  Court,  in  Ex  parte  Farington,^  said  that  ^^^^^^^' 
although  the  case  had  been  before  the  Queen's  Bench  on 
the  return  to  the  habeas  carpus,  and  before  the  Lord  Chan- 
cellor at  Chambers,  and  in  both  instances  the  discharge  was 
refused,  the  defendant  had  the  right  to  the  opinion  of  every 
Court  as  to  the  propriety  of  his  imprisonment.  I  therefore 
think  that  the  proceedings  on  habeas  corpus  have  no  effect 
whatever  in  determining  the  right  of  the  parties  in  any  other 
proceedings,  in  which  the  legality  of  the  commitment  is  in 
question.  If  an  action  of  false  imprisonment  is  brought,  its 
decision  must  be  reached  therein  by  the  Court  before  whom  it 
is  pending,  without  reference  to  the  summary  proceedings  on 
hcJbeas  corpus ;  and  such  cases  being  of  record  can  by  either 
party  be  carried  to  the  Courts  of  ultimate  appeal. 

The  proceedings  on  habeas  corpus  appear  to  be  anomalous, 
and  the  legislators  apparently  have  so  intended  and  thought  it 
was  better  to  vest  in  certain  high  officers  the  power,  and  make 
it  their  imperative  duty  to  inquire  without  delay  into  the  cause 
of  the  imprisonment  of  any  person  who  should  claim  it,  when 
it  appeared  he  was  illegally  imprisoned;  and  as  such  results  could 
not  be  legally  obtained  if  the  delays  of  the  common  law  neoes- 
aaiy  for  appeals  or  writs  of  error  were  allowed,  it  was  better 
not  to  do  80,  and  thus  secure  the  immediate  discharge  of  the 
prifloner,  when  such  officers  thought  the  imprisonment  was 
iUegal,  rather  than  to  allow  him  to  languish  in  jaU,  while  his 
right  was  being  litigated  through  all  the  Courts  of  Appeal. 
And  all  who  read  English  History  and  can  understand  the 
condition  of  that  country  when  the  Acts  relating  to  the  liberty 
of  the  subject  were  passed — that  persons  without  warrant  of 
law  were  imprisoned  by  persons  high  in  authority,  and  there 
detained  by  dilatory  l^al  proceedings,  which  was  a  great  hard- 
ship to  the  subject,  and  a  scandal  on  the  administration  of  the 
law — and  then  look  at  the  statutes  from  time  to  time  passed 
bo  remedy  these  evils,  particularly  17  Charles  I.,  cap.  10,  before 
referred  to,  and  the  Habeas  Corpus  Act,  I  think,  must  agree  with 
Qoe  that  I  am  justified  in  coming  to  the  conclusion  that  no 
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i^S.        dilatory  proceedings  were  intended  to  be  allowed  to  interfere,  so 
Exparu     that  even  the  Judge  himself  could  have  any  excuse  for  allow\iie 
the  prisoner  to  remain  in  custody,  when  he  could  see  thafc   he 
was  not  legally  detained.    Again,  it  appears  to  me  that    tie 
direction  of  the  statute  that  the  jailer  should  immediately  ole/ 
the  order,  is  inconsistent  with  the  idea  of  its  being  set  aside; 
for  it  is  an  ordinary  rule  that  if  a  Judge's  order  is  legally  set 
aside,  it  is  as  if  it  had  never  existed,  and  consequently  would 
be  no  protection  thereafter  to  persons  who  may  have  acfced 
under  it,  without  a  statutory  provision  to  that  effect    See 
Story  V.  Managers  of  the  National  Insurance  Co.^     And  I 
cannot  see  the  utility  of  interfering  with  the  order,  if  the  pris- 
oner is  not  detained  and  the  order  has  no  other  effect  than  his 
discharge. 

It  is  true  that  the  sixth  section  of  the  Habeas  Cotjtus  Act,  to 
prevent  reiterated  commitments,  provides  that  persons  dis- 
charged on  habeas  coo^us  shall  not  be  again  committed  for 
the  same  offence.  The  effect  of  this  section  is  discussed  with 
great  ability  by  Chief  Justice  Kent  in  Yates  v.  Lansing,^  and 
by  the  Court  in  the  same  case  in  error.  That  decided  that 
when  a  person  was  imprisoned  for  felony  and  discharged  by  a 
Judge  on  habeas  corpvM  on  the  ground  that  the  Court  had  no 
jurisdiction,  or  that  the  order  of  commitment  was  bad,  the 
Court  might  commit  to  be  further  imprisoned  on  the  same 
warrant  if  they  judged  it  sufficient ;  or,  by  awarding  a  new  or 
a  better  one,  upon  the  gi*ound  that  the  statute  never  intended 
such  a  destruction  of  principle  as  to  intrust  a  Judge  with  the 
power  to  control  the  judgment  of  Courts  of  record*  Upon 
the  whole,  I  think  the  provisions  in  the  Consolidated  Statutes, 
which  direct  the  Judge  to  order  the  immediate  discharge  of  the 
prisoner,  and  the  keeper  of  the  jail  to  obey  such  order  on  re- 
ceipt of  it,  and  those  of  the  Habeas  Corpvs  Act  that  direct  the 
discharge,  bail,  or  remand,  within  two  days  after  the  return  to 
the  hoheas  corpus,  take  away  from  this  Court  the  right  H 
otherwise  would  have  to  set  aside  an  order  of  diachaige  made 
by  one  of  its  Judges  at  chambers,  when  such  Judge  has  juris- 
diction to  hear  the  matter,  and  has  made  no.  other  or  differait 
order  than  the  statute  authorized  him  to  da    If  he  has  iM)t 
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proceeded  according  to  the  statute,  or  included  anything  in  the        ^^^' 
order  that  the  statute  did  not  authorize,  I  think  it  would  be     Exparte 
different.  ^'^*- 

Weldon,  J.  This  is  an  application  to  set  aside  an  order 
made  by  me,  discharging  James  Byrne,  a  prisoner  confined  in 
the  jail  of  the  County  of  Kings,  under  and  by  virtue  of  chap. 
41  Consolidated  Statutes,  entitled  " Habeas  Corpus"  by  which 
Act  the  Judge  is  authorized,  instead  of  granting  his  fiat  for  a 
writ  of  habeas  ccyipvs  cn/ni  causa,  requiring  the  keeper  of  such 
jail  or  prison  to  bring  the  prisoner  before  him  in  order  that 
the  legality  of  such  imprisonment  may  be  inquired  into,  and 
by  order  in  writing,  signed  by  him  with  his  name,  to  direct  and 
require  such  keeper  to  return  to  him  whether  or  no  such  per- 
son is  detained  in  prison,  together  with  the  day  and  cause  of 
his  having  been  taken  and  detained.  And  the  Act  further 
declares,  it  shall  be  the  duty  of  such  keeper  immediately  upon 
the  receipt  of  such  order  to  make  a  full  return  in  writing  to 
such  Judge,  of  the  day  and  cause  of  such  taking  and  detention 
to  the  same  effect  as  a  return  to  a  writ  of  habeas  corpus;  and 
such  Judge  may  enforce  obedience  to  such  order  in  the  same 
manner  as  he  may  compel  proper  return  to  be  made  to  a  writ 
of  habeas  corpus.  And  the  said  Act  further  authorizes  the 
Judge  to  examine  into  and  decide  upon  the  legality  of  the  im- 
prisonment, and  make  such  order  in  writing,  signed  as  aforesaid, 
to  require  the  immediate  discharge  from  piison,  or  may  direct 
the  bailment  of  such  prisoner  in  such  manner  and  for  such  pur- 
pose, and  with  the  like  effect  and  proceeding  as  is  allowed 
upon  habeas  corpus ;  and  it  should  be  the  duty  of  such  keeper 
to  obey  all  orders  of  a  Judge  made  under  the  said  chapter. 

It  further  appears  by  the  application  made  that  the  matter 
of  the  imprisonment  was  heard  upon  affidavit  on  behalf  of  the 
said  prisoner,  the  return  of  the  jailer  shewing  copy  of  a  warrant, 
together  with  the  affidavit  of  Thomas  Blanch,  a  magistrate,  and 
A.  S.  White,  a  barrister,  shewing  the  grounds  upon  which  the 
said  warrant  was  issued  by  Nelson  Arnold  and  Robert  Morrison, 
two  of  Her  Majesty's  Justices  of  the  Peace  for  Kings  County. 
By  which  it  appeared  that  information  was  laid  before  Thomas 
Blanch  and  Peter  Snider,  two  of  Her  Majesty's  Justices  of  the 
Peace  for  Kings  County,  against  the  said  prisoner,  James  Byrne, 
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1883.       for  violation  of  the  second  part  of  the  Canada  Temperance  ^  j! 
&ci parte     and  a  summons  was  issued,  returnable  on  the  14th  day  of  Dec^s!^] 
bor  last;  that  they  attended  at  the  place ;  that  the  said  Justin  ^ 
Blanch  and  Snider  took  no  part;  but  that  two  other  Justice^^^ 
the  Peace,  Nelson  Arnold  and  Robert  Mon*ison,  heard  the  mat*  t^f 
and  convicted  the  said  James  Byrne  on  the  20th  day  of  Dec^o^. 
ber  last,  and  upon  such  conviction  the  warrant  issued  by  tie 
said  Arnold  and  Morrison  on  the  10th  day  of  July,  and  upon 
which  the  said  James  Byrne  is  held  in  prison.    And  it  appear- 
ing that  no  complaint  was  made  to  the  said  Nelson  Arnold  and 
Robert  Morrison  or  either  of  them,  or  any  information  laid  or 
made  knoMrn  to  them  or  either  of  them, — the  informatioii 
against  the  said  James  Byrne  was  before  the  said  Thomas 
Blanch  and  Peter  Snider  and  to  no  other  Justices.    The  said 
Nelson  Arnold  and  Robert  Morrison  had  no  jurisdiction  in  the 
matter,  as  such  Justices. 

The  sections  104  and  105  of  the  Temperance  Act  provide 
how  prosecutions  may  be  brought  against  persons  violating  tbe 
Temperance  Act  of  1878.  The  105th  section  clearly  states,  "K 
such  prosecution  be  brought  before  <uiy  two  other  Justices  of 
the  Peace,  the  summons  shall  be  signed  by  one  of  them,  and  no 
other  Justice  shall  act  or  take  part  therein,  unless  by  reason  of 
their  absence  or  the  absence  of  one  of  them,  nor  vet  in  the 
latter  case  imless  with  the  assent  of  the  other  of  them."  These 
facts  appearing  before  me,  the  order  of  discharge  of  the  prisoner, 
James  Byrne,  was  made,  and  the  relief  afforded  to  the  jailer 
under  cap.  41,  sec.  11  Consol.  Statutes,  for  acting  upon  the 
warrant,  was  made.  This  is  the  order  which  this  application 
was  made  to  set  aside  or  rescind. 

The  first  objection  which  arises  to  this  action  is  that  no  case 
has  been  cited  from  any  text  book,  or  any  reported  case  of  an 
order  made  by  a  Judge  of  any  of  the  Supreme  Coiurts,  disehaig' 
ing  a  prisoner  on  a  writ  of  habects  corpus,  being  set  aside; 
nor  was  any  case  cited,  nor  do  I  find  any  case  where  the  Court 
set  aside  a  writ  of  habeas  corpus  which  had  been  allowed  by  a 
Judge,  and  the  prisoner  discharged.  The  writ  of  habeas  eorpw 
may  be  applied  for  first  to  one  Judge  and  so  on  to  evexy  Judge 
of  the  High  Courts,  until  the  party  succeeds,  as  was  done  seme 
years  ago  in  the  Supreme  Courts  of  IJj^)er  Oanada  in  tiie  ftp* 
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tive  slave  case  of  Anderson, — during  the  delay  in  obtaining  a  1S83. 
writ  of  habeas  corpus  to  deliver,  an  application  was  made  to  Bb  parte 
the  Court  of  Queen's  Bench  in  England,  and  the  writ  was 
granted,  (see  the  case  7  Jurist,  N.  S.  121,)  and  a  messenger  was 
sent  from  London  to  Toronto  to  serve  it, — before  the  messenger 
had  arrived  the  application  to  the  sixth  Judge  had  been  suc- 
cessful and  the  prisoner  discharged. 

To  set  aside  an  order  made  by  one  of  the  Judges  of  this 
Court  under  the  Provincial  Statute,  which  was  passed  to  render 
unnecessary  the  bringing  the  party  before  a  Judge  to  be  dis- 
charged, the  Judge  may  now  do  it  under  our  Provincial  Statute. 
The  prisoner  is  discharged  by  the  Judge.  Setting  aside  his 
order  would  not  authorize  this  Court  to  direct  the  party  dis- 
charged to  be  returned  to  prison  again.  It  is  only  a  few  years 
since  the  present  Chief  Justice  of  the  Appellate  Court  of 
Canada,  as  Mr.  Justice  Ritchie,  when  a  member  of  this  Court, 
discharged  the  Cheaa/peake  prisoners,  as  they  were  termed,  upon 
habeas  corpus,  Tliere  was  no  application  to  set  aside  his  order; 
though  the  next  day,  upon  amended  affidavits,  application  was 
made  to  Mr.  Justice  Robert  Parker,  and  new  warrants  were 
issued  to  arrest  the  same  parties  who  had  so  been  discharged 
by  Mr.  Justice  Ritchie.  The  discharge  of  a  prisoner  by  habeas 
corpus  upon  a  defective  warrant,  or  warrant  not  authorized  by 
law,  does  not  discharge  or  relieve  him  from  the  offence  if  he 
has  committed  any,  but  for  a  defect  in  the  process  unlawfully 
issaed  upon  which  he  is  in  custody. 

In  one  case  before  the  Court  a  rule  nisi  was  granted  and 
made  absolute,  no  one  appearing  to  shew  cause  against  it ;  but 
that  case  proves  no  authority  for  the  granting  of  il  rule  on  the 
present  application.  And  as  no  authority  can  be  found  to  war- 
rant the  setting  aside  a  habeas  corpus  for  which  a  Judge  has 
issaed  his  fiat,  it  is  sufficient  to  shew  that  we  should  not  grant 
a  rule  nisi  in  this  case. 

Allen,  C.  J.  I  agree  that  the  fourth  section  of  chapter  41 
of  the  Consolidated  Statutes,  under  which  Byrne  was  discharged 
from  imprisonment,  was  not  intended  to  vary  the  principles  of 
law  applicable  to  proceedings  under  the  Habeas  Corpus  Acts. 
The  origin  of  that  chi^ter  is  the  Act  19  Vict.  c.  42,  the  pre- 
amble of  which  states  that,  "  Whereas  the  present  practice  of 
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^Q^'  bringing  up  prisoners  on  writs  of  habeas  corpus  is  atienc^A^ 
^  parte  with  delay,  expense  and  inconyenience,  not  in  general  necess^HLt 
to  the  purposes  of  justice;''  and  it  then  enacts  substanti^^^ 
the  same  provisions  as  are  contained  in  the  fourth  and  foU^cD^ 
ing  sections  of  chapter  41  of  the  Consolidated  Statutes.  j^ 
therefore,  a  Judge's  order  discharging  a  person  from  impri^^o/^. 
ment  on  the  return  to  a  writ  of  Itahtas  corpus  could  not  b^  set 
aside  or  revised ;  neither  can  a  like  order  made  under  our  Act 
be  interfered  with. 

The  only  English  case,  so  far  as  I  can  find,  where  an  attempt 
has  been  made  to  appeal  from  a  judgment  on  a  return  to  a  writ 
of  habeas  corpus  is  Reg.  v.  Paty,^  arising  out  of  the  Aylesbury 
case.  Lord  Campbell,  in  his  life  of  Lord  Holt  (Lives  of  the 
Chief  Justices,  vol.  2,  p.  436),  says  that  no  such  writ  of  error 
had  ever  been  before  brought,  and  though  there  was  no  prece- 
dent for  such  a  proceeding.  Lord  Holt  supported  it,  and  induced 
all  the  Judges  but  one  to  concur  with  him.  The  writ  however 
did  not  issue,  as  the  Queen  put  an  end  to  the  disputes  between 
the  Lords  and  the  Commons  bv  a  dissolution  of  Parliament 

In  the  absence  of  any  authority  to  shew  that  an  order  dis- 
charging a  prisoner  on  Iiabeas  coiyus  can  be  appealed  from, 
and  for  the  reasons  stated  by  Mr.  Justice  Palmer  in  his  judg- 
ment, I  think  this  application  cannot  be  complied  with. 

I  think  it  right  to  state  that  in  my  opinion,  orders  for  dis- 
charge under  our  statute  should  not  ordinarily  be  made  a 
jxirte.  The  Act  contemplates  that  notice  should  be  given:  and 
though  there  may  be  cases  where  a  party  is  imprisoned  on  ft 
warrant  so  clearly  bad  on  its  face,  that  no  argument  in  support 
of  it  could  prevent  the  prisoner's  discharge,  it  is  quite  possible 
that  cases  might  occur  where  the  purposes  of  justice  would  be 
defeated  by  the  discharge  of  the  prisoner,  and  which  might  be 
prevented  if  notice  of  the  application  were  given  to  the  pro- 
secutor, or  to  some  official  whose  duty  it  was  to  look  after  the 
prosecution  of  the  charge. 

The  rule  nisi  will  be  refused. 

Wetmore  and  King,  JJ.,  concurred. 

Ride  nisi  refused, 
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GOOD  V.  GOOD.  1883. 

Slander — Misdirection — New  trial,  February, 

In  an  action  of  slander,  where  there  U  undisputed  evidence  that  the  words  com- 
plained of  applied  to  the  plaintiff,  it  is  misdirection  to  leave  to  the  jury  to 
nnd  whether  defendant,  when  he  spoke  the  words,  intended  the  pJaintiflT, 
without  pointing  out  such  evidence  to  them. 

This  was  an  action  of  slander,  tried  before  Mr.  Justice  Duff 
at  the  Carleton  Circuit  in  November,  1880,  when  a  verdict  was 
found  for  the  defendant.  The  only  question  left  to  the  juiy 
by  the  learned  Judge  was,  whether  the  defendant,  when  he 
spoke  the  words  complained  of,  referred  to  the  plaintiff*  There 
was  undisputed  evidence  that  he  referred  to  the  plaintiff;  but 
the  learned  Judge,  while  leaving  the  question  to  the  jury,  did 
not  point  out  this  evidence  to  them. 

In  Trinity  Term,  1881,  G.  F,  Gregory  moved  for  a  new  trial 
on  the  ground  (inter  alia)  of  misdirection  as  above  stated, 

E,  i.  Wetmore,  contra,  contended  that  the  charge  was  cor- 
rect so  far  as  it  went.  It  was  not  a  ground  for  a  new  trial 
that  the  Judge  did  not  call  the  jury's  attention  to  certain  evi- 
dence, particularly  when  he  was  not  requested  to  do  so  by 
counsel  He  also  submitted  that  it  was  not  clear  that  the 
words  applied,  or  were  intended  by  the  defendant  to  apply,  to 

the  plaintiff*. 

Cur.  adv.  wit 

The  following  opinion  was  now  delivered  by 

Palmer,  J.  The  only  question  left  to  the  jury  by  the  learned 
Judge  who  tried  the  cause  was,  whether  the  defendant  when 
he  spoke  the  words  intended  the  plaintiff:  He  appears  to  have 
done  this  without  pointing  out  to  them  the  undisputed  evi- 
dence which,  to  my  mind,  could  only  have  pointed  at  the 
plaintiff*.  I  therefore  think  there  should  be  a  now  trial,  as  the 
verdict  is,  in  my  opinion,  clearly  against  evidence. 

Weldon,  J.,  concurred. 

Allkn,  C.  J.,  and  Wetmore  and  Kino,  JJ.,  took  no  part. 

New  trial  ordered. 
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February.  (Crown  case  reverted). 

Adultery — Marriage — In  foreign  State — Necessity  of  proving  mar- 
riage law  of  such  State, 

On  an  indictment  of  E.  for  adultery  with  L.  R.  it  was  proved  that  L.  K.  ind 
J.  R.,  who  were  citizens  of  the  United  States,  were  married  in  the  State  of 
Maine  b^  a  clergyman  who  testified  that  it  was  a  part  of  his  duty  to  solemn* 
ize  marriages.  L.  was  convicted,  but,  on  a  motion  to  quash  tibe  conviction, 
it  was  held  that  it  chould  have  been  proved  that  the  marriage  was  valid 
under  the  law  of  Maine,  and  the  conviction  was  quashed. 

The  prisoner  was  convicted  of  adultery  under  The  Revised 
Statutes,  cap.  145,  sec.  3,  which  is  substantially  a  re-enactment 
of  the  Act  31  Geo.  3,  cap.  5,  sec.  8. 

The  case  reserved  for  the  opinion  of  this  Court  states  that 
the  indictment  charged  the  prisoner  with  committing  adulter 
with  Lizzie  O.  Rose,  the  wife  of  John  E.  Rose,  in  St  John  on 
the  26th  September  last.  John  £.  Rose,  Lizzie  O.  Rose,  and 
the  prisoner  were  inhabitants  of  Thomaston,  in  the  State  of 
Maine ;  and  in  order  to  prove  the  marriage  between  John  E. 
Rose  and  Lizzie  O.  Rose,  the  following  evidence  was  given:— 

John  E.  Rose  deposed  as  follows:  *'I  live  at  Thomaston, 
Maine.  I  am  a  married  man — ^have  been  so  since  the  Utb 
October,  1871.  I  married  Lizzie  0.  McLean,  of  South  Thomas- 
ton, Maine.  I  was  married  by  a  clergyman  named  J.  R.  Hascm 
of  the  Congregational  Church.  I  was  married  at  Mr.  Mason's 
house.    We  have  lived  together  since  as  man  and  wife." 

Mr.  Mason  deposed :  '^I  am  a  preacher  of  the  Congregational 
Church,  at  present  in  Friburg,  Maine.  I  know  John  R  Bose, 
and  I  knew  Lizzie  O.  McLean.  I  went  to  Thomaston  as  pastor 
of  the  Congregational  Church  in  November,  1864.  I  knew 
them  from  that  time  down."  The  witness  was  then  asked  the 
following  question  by  the  counsel  for  the  prosecution :  ** Was  it 
part  of  your  duty  and  practice  whilst  such  pastor  of  that 
Church  at  Thomaston,  to  solemnize  marriage"  ?  He  answered, 
subject  to  objection,  "  It  was.  I  regarded  it  as  part  of  my 
duty  as  a  clergyman.  I  did,  as  such  pastor,  solemnize  marriage 
generally.  I  solemnized  the  marriage  of  John  E.  Rose  and 
Lizzie  O.  McLean.  They  came  to  my  house  or  parsonage  on 
the  14th  October,  1871,  in  the  evening,  Miss  Kate  Rose  with 
them.    My  wife  and  some  of  my  family  were  present  at  the 
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performance  of  the  ceremony.     I  performed  the  ceremony  in        18^« 
the  ordinary  way.    After  receiving  the  papers,  I  made  the      Rec^ina 
statement  of  the  purpose  for  wliich  the  pailies  came.     I  then       ellis. 
invoked  the  Divine  blessing ;  then  directed  the  parties  to  unite 
their  right  hands;  I  administered  the  admonition  and  pro- 
Dounced  them  hasband  and  wife.    They  lived  together  after- 
wards in  one  house,  and  made  one  home  together.    I  was  there 
when  a  child  was  bom,  and  I  continued  to  know  the  family  at 
rhomaston." 

The  Judge  of  the  County  Court  reserved  for  the  opinion  of 
this  Court  the  question,  whether  the  marriage  of  the  parties 
in  the  State  of  Maine  was  sufficiently  proved  by  the  above 
evidence. 

February  13, 1883.     Wetrtuyi'e,  Q,  (7.,  for  the  prisoner. 

In  criminal  matters  the  marriage  must  be  affirmatively 
proved.  Ros.  Cr.  Ev.  (9  Ed.)  322,  323.  When  the  marriage 
is  performed  in  a  foreign  State,  it  is  also  necessary  to  show 
that  the  party  performing  the  ceremony  was  duly  qualified, 
rhere  was  no  evidence  that  the  minister  who  officiated  in  this 
sase  was  authorized  by  the  laws  of  the  United  States  to  solemn- 
ize marriage  in  the  State  of  Maine.  Again,  it  was  not  sufficient 
X)  show  that  the  marriage  was  performed  in  accordance  with 
^e  custom  of  the  State ;  the  law  should  have  been  proved : 
Dcdrymple  v.  Dalrymple;^  Lindo  v.  Bdisaro;^  MidcUeUm  v. 
Tanvera;^  Bex  v.  Inhabitants  of  Brampton  ;*  Lcuxm  v.  Hig- 
jin8;^  Catlierwoody.Caalon;^  Medwayv.Needliam;^  Putnam 
r.  Putnam ;®  West  Cambridge  v.  Lexington ;®  Ros.  Cr.  Ev.  333 ; 
Taylor  on  Ev.,  pp.  180  and  181.  There  was  no  evidence  that 
;he  parties  really  contracted. 

Tuck,  Q.  C,  for  the  crown.  If  the  parties  were  English  sub- 
ects,  married  in  a  foreign  State,  then  it  would  be  necessary  to 
jrove  the  law,  but  it  is  otherwise  when  they  are  foreign  sub- 
lects.  The  form  of  marriage  ceremony  proved  was  sufficient 
mder  our  law.  The  evidence  was  that  the  parties  were  married 
Dj  a  clergyman  whose  duty  it  was  to  solemnize  marriages,  and 

iSIU«nrd54.  ei3M.  &W.  261. 

tib.  uS.  716  Mam.  Rap.  157. 

snx  441.  »8  Pick.  483. 
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^^^*        that  they  afterwards  lived  together  as  man  and  wife.    That 
Reuina      was  sufficient  imtna  facie  evidence  at  least 

Eu-is,  Wetincn'ey  Q.  C,  in  reply. 

Cur.  adv,  vivlt 
The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.  The  prisoner  was  convicted  of  adulteiy  under 
The  Revised  Statutes,  cap.  145.  sec.  3,  which  is  substantiallj  a 
re-enactment  of  the  Act  31  Geo.  3,  cap.  5,  sec.  8. 

The  case  reserved  for  the  opinion  of  this  Court  states  that 
the  indictment  charged  the  prisoner  with  committing  adulteiy 
with  Lizzie  O.  Rose,  the  wife  of  John  E.  Rose,  in  St  John  on 
the  20th  September  last  John  E.  Rose,  Lizzie  O.  Rose,  and 
the  prisoner  were  inhabitants  of  Thomaston,  in  the  State  of 
Maine ;  and  in  order  to  prove  the  marriage  between  John  E. 
Rase  and  Lizzie  ().  Rose,  the  following  evidence  was  given:— 

John  E.  Rose  deposed  as  follows:  "I  live  at  Thomaston, 
Maine.  I  am  a  married  man — have  been  so  since  the  14th 
October,  1871.  I  married  Lizzie  O.  McLean,  of  South  Thomas- 
ton, Maine.  I  was  married  by  a  clergyman  named  J.  R.  Mason 
of  the  Congregational  Church.  I  was  married  at  Mr.  Masons 
house.    We  have  lived  together  since  as  man  and  wife." 

Mr.  Mason  deposed :  "I  am  a  preacher  of  the  Congregational 
Church,  at  present  in  Friburg,  Maine.  I  know  John  E  Rofle, 
and  I  knew  Lizzie  O.  McLean.  I  went  to  Thomaston  as  pastor 
of  the  Congregational  Church  in  November,  1864.  I  knew 
them  from  that  time  down."  The  witness  was  then  asked  the 
following  question  by  the  counsel  for  the  prosecution :  "  Was  it 
part  of  your  duty  and  practice  whilst  such  pastor  of  that 
Church  at  Thomaston,  to  solemnize  marriage"?  He  answered, 
subject  to  objection,  "It  was.  I  regarded  it  as  part  of  my 
duty  as  a  clergyman.  I  did,  as  such  pastor,  solemnize  marriage 
generally.  I  solemnized  the  marriage  of  John  K  Rose  and 
Lizzie  O.  McLean.  They  came  to  my  house  or  parsonage  on 
the  14th  October,  1871,  in  the  evening.  Miss  Kate  Rose  with 
them.  My  wife  and  some  of  my  family  were  present  at  the 
performance  of  the  ceremony.  I  performed  the  ceremony  in 
the  ordinary  way.  After  receiving  the  papers,  I  made  the 
statement  of  the  purpose  for  which  the  parties  came.  I  theo 
invoked  the  Divine  blessing ;  then  directed  Gie  parties  to  unite 
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their  right  hands;  I  administered  the  admonition  and  pro- ^^^' 

nounced  them  husband  and  wife.     They  lived  together  after-      Rkuina 
wards  in  one  house,  and  made  one  home  together,    I  was  there       Ellis. 
when  a  child  was  bom,  and  I  continued  to  know  the  family  at 
Thomaston." 

The  Judge  of  the  County  Court  reserved  for  the  opinion  of 
this  Court  the  question,  whether  the  marriage  of  the  parties 
in  the  State  of  Maine  w&s  sufficiently  proved  by  the  above 
evidence. 

I  think  there  was  no  evidence  to  support  the  conviction.  In 
order  to  make  out  the  offence  with  which  the  prisoner  was 
charged,  it  was  necessary  to  prove  a  valid  marriage  between 
John  E.  Rose  and  Lizzie  O.  McLean.  The  same  evidence  of 
marriage  would  be  required  in  this  case  as  on  an  indictment 
for  bigamy.  It  Is  stated  in  Arch.  Crim.  Ev.  (loth  Ed.)  763, 
that  on  indictments  for  that  offence,  where  the  marriage  was 
celebrated  abroad,  circumstances  should  be  proved  from  which 
the  jury  may  presume  that  it  was  a  valid  marriage  according 
to  the  laws  of  the  country  in  which  it  was  celebrated ;  and 
that  proof  that  the  ceremony  was  performed  by  a  person 
appearing  and  officiating  as  a  priest,  and  that  it  was  understood 
by  the  parties  to  be  the  marriage  ceremony  according  to  the 
rights  and  customs  of  the  foreign  country,  would  be  sufficient 
presumptive  evidence  of  it,  so  as  to  throw  upon  the  defendant 
the  oniis  of  impugning  its  validity :  citing  Eex  v.  Inluvbitants 
of  Brampton.^  It  seems  to  me  that  this  statement  of  the 
proof  requisite  on  an  indictment  for  bigamy  is  not  defined  with 
sufficient  particularity  to  be  a  very  safe  guide,  or,  that  the 
case  cited  in  support  of  it  is  applicable  to  an  indictment. 

In  the  first  place,  it  must  be  observed  that  that  case  arose 
out  of  a  question  of  the  settlement  of  a  pauper ;  and  secondly, 
that  the  doctrine  there  stated,  that  every  presumption  should 
be  made  in  favor  of  the  validity  of  a  marriage  celebrated  in  a 
foreign  countiy,  is  entirely  opposed  to  the  established  doctrine 
applied  to  such  marriages  in  more  recent  cases  on  indictments 
for  bigamy,  and  other  cases  relating  to  marriage.  Thus,  in 
Smi4Ji  V.  Hvson,^  Bayley,  J.,  said  that  the  law  would  not  pre- 
sume a  valid  marriage  in  a  case  of  bigamy,  as  it  would  in  a 
civil  case. 

nOSMtS&  SI PhiU.  287. 
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^^^-  The  question  was  fully  considered  in  the  case  of  Caihei^wood 

Re(}ina      v.  Caslon,^     That  was  an  action  for  crira.  con.,  in  which  the 

Ems.  same  evidence  of  the  marriage  is  required  as  on  a  trial  for 
bigamy.  The  marriage  in  that  case  was  performed  between 
English  subjects  at  Beyrout,  in  Syria,  by  an  American  mis- 
sionary, according  to  the  rites  of  the  Church  of  England,  of 
which  both  the  parties  to  the  marriage  were  members.  After 
the  marriage  they  lived  together  as  man  and  wife,  in  the  belief 
that  they  had  contracted  a  valid  marriage.  It  was  contended 
on  behalf  of  the  plaintiff,  that  it  was  sufficient  to  prove  that 
the  parties  had  gone  through  a  ceremony  with  the  bona  fidt 
intention  of  contracting  a  valid  marriage;  or,  at  all  events, 
that  if  such  proof  was  not  conclusive,  it  was  sufficient  ]>nTwa 
fade  evidence  of  a  marriage  to  call  on  the  defendant  to  prove 
the  contrary.  But  it  was  held  that  it  was  not  a  valid  marriage 
at  common  law,  because  it  was  not  entered  into  in  presence  of 
a  minister  in  episcopal  orders  (see  Eeg  v.  MUlis)  ;*  nor  was  it 
presumptive  evidence  of  a  marriage  in  an  action  of  that  kind. 
Parke,  B.,  delivering  the  judgment,  said,  "  Upon  the  facts  as 
stated,  we  do  not  know  what  was  the  marriage  law  of  Syria, 
where  this  took  place,  as  to  the  marriages  of  British  subjects 
there  residing,  nor  whether  British  Christian  subjects  might 
not  marry  by  a  form  allowed  in  that  countiy,  without  any 
violence  to  their  religious  feelings.  And  we,  therefore,  arB  left 
in  complete  uncertainty  whether  the  marriage  be  unlawful,  if 
it  be  necessary  for  the  defendant  to  show  that  to  be  the  case. 
The  question,  therefore,  is,  whether  the  plaintiff  must  in  the 
first  instance  show  this  marriage  to  be  clearly  legal,  or  whether 
he  has  done  sufficient  to  cast  the  burthen  of  showing  the  con- 
trary on  the  defendant.  And  we  think  this  burthen  is  on  the 
plaintiff,  and  that  he  has  not  done  sufficient  to  establish  a 
prima  facie  case  against  the  defendant." 

If  there  was  no  other  case  upon  the  subject,  the  judgment 
which  I  have  just  quoted  would  be  quite  sufficient  to  show 
that  the  conviction  in  the  present  case  could  not  stand ;  bat 
I  shall  refer  to  other  cases  where  the  principles  of  law  laid 
down  by  the  Court  of  Exchequer  in  that  case  Iiave  been 
adopted  and  applied. 

»18M.*W.  261.  •10a*F.BS«. 
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In  Beg.  v,  Povey,^  where  the  marriage  took  place  in  Scotland,  ^^83. 
a  woman  was  called  as  a  witness,  who  stated  that  she  was  Regina 
present  at  the  ceremony  performed  by  a  minister  of  a  congre-  euLis. 
gation  (but  whether  of  the  Kirk  she  did  not  know)  at  her  house 
in  Edinburgh — the  prisoner  and  her  sister  being  the  parties  to 
the  marriage ;  that  the  witness  herself  was  married  in  the  same 
way ;  and  that  parties  always  married  in  Scotland  in  private 
houses.  The  case  was  left  to  the  jury  to  find  the  prisoner 
guilty,  if  they  would  presume  from  the  facts  proved,  a  mar- 
riage valid  by  the  law  of  Scotland.  The  jury  found  him  guilty; 
and  on  a  case  reserved  for  the  Court  of  Criminal  Appeal,  the 
conviction  was  quashed,  the  Court  being  of  opinion  that  some 
witness  conversant  with  the  law  of  Scotland  should  have  been 
called  by  the  prosecution  to  prove  whether  the  facts  given  in 
evidence  constituted  a  valid  marriage  according  to  the  law  of 
that  country. 

In  Burt  v.  Burt,*  it  was  held,  that  to  establish  bigamy  as  a 
ground  for  a  sentence  of  divorce,  there  must  be  proof  of  such 
a  ceremony  of  marriage  as,  but  for  the  former  marriage,  would 
constitute  a  valid  marriage ;  and  if  the  bigamy  relied  on,  took 
place  abroad,  it  was  necessary  to  prove  that  by  the  law  of 
that  country,  the  ceremony  that  was  gone  through  would  have 
constituted  a  good  marriage  if  there  had  been  no  former  mar- 
riage. The  second  marriage  in  that  case  took  place  in  Aus- 
tralia, according  to  the  form  of  the  Kirk  of  Scotland,  but  no 
evidence  was  given  as  to  the  law  of  marriage  in  Australia,  and 
it  was  therefore  held  that  the  allegation  of  bigamy  was  not 
made  out.  The  Court,  in  that  case,  consisted  of  Cresswell,  J., 
Martin,  B.,  and  Willes,  J. 

In  Reg.  v.  Savage,^  on  an  indictment  for  bigamy,  the  mar- 
riage was  proved  to  have  been  performed  in  Scotland  by  a 
Roman  Catholic  priest,  who  said  that  he  performed  the  cere- 
mony according  to  the  law  of  Scotland,  and  that  he  had  often 
performed  the  same  ceremony  there.  Lush,  J.,  held  that  the 
witness  was  not  competent  to  prove  the  law  of  Scotland ;  that 
it  was  not  enough  to  prove  that  he  had  performed  the  marriage 
ceremony  many  times  in  a  certain  way ;  that  in  an  indictment 
for  bigamy  everything  must  be  proved  most  strictly ;  and  as 

n  Deui.  SS;  22  Uw  J.,  M.  a  10.      920  L.  J.,  Mat  a  188 ;  2  8.  d(  T.  88.      «18  Cox's  C.  C.  17a 
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18S3.        no  proper  evidence  of  the  law  of  Scotland  was  forthcoming, 

Kkuina      the  prisoner  was  entitled  to  an  acquittal. 
Ellis.  "^^^  latest  case  that  I  have  found  on  the  subject,  is  Beg,  v. 

Griffin,^  which  was  also  an  indictment  for  bigamy.  The  mar- 
riage complained  of  took  place  in  the  State  of  Illinois,  and  was 
performed,  after  publication  of  banns,  by  a  Roman  Catholic 
priest  in  the  Catholic  Church  where  he  officiated,  both  the 
parties  to  the  marriage  being  Roman  Catholics.  The  prisoner 
was  convicted ;  and  on  a  case  reserved  for  the  Court  of  Crimi- 
nal Appeal,  a  majority  of  the  Coui*t  held  that  the  conviction 
was  right.  But  the  ground,  or,  at  least  one  of  the  grounds  on 
which  they  decided,  was,  that  the  parties  to  the  marriage  were 
British  subjects ;  that  the  ceremony  was  publicly  performed 
by  a  clergyman  of  the  Church  to  which  they  belonged,  and 
according  to  the  rites  of  that  Church,  and  was  therefore  a  valid 
marriage  at  common  law.  Lawson,  J.,  said,  "In  my  judgment, 
if  two  British  subjects  contract  a  marriage  which  would  be  valid 
if  celebrated  in  their  own  country,  it  is  immaterial  whether 
that  marriage  takes  place  in  a  country  whose  laws  do  not  at 
all  recognize  that  form  of  marriage  as  valid,  so  far  as  the  crime 
of  bigamy  is  concerned."  He  did  not  limit  his  judgment  to 
this  ground,  however,  for  he  further  said,  "In  my  opinion,  sup- 
posing it  to  have  been  necessary  to  show  that  this  marriage 
was  a  valid  one  according  to  the  law  of  Illinois,  it  must  be 
presumed,  to  be  so,  in  the  absence  ef  evidence  to  the  contraiy. 
*  *  *  If  we  found  that  a  ceremony  was  publicly  performed 
according  to  the  rites  of  that  Church  (Roman  Catholic),  are  we 
to  require  the  presence  of  an  expert  to  depose  that  such  a 
marriage  is  a  legal  one  in  the  State  of  Illinois  ?  We  should 
presume,  in  the  absence  of  evidence  to  the  contrary,  that  the 
clergy  were  acting  according  to  law,  and  that  thej*^  solemnized 
a  valid  marriage.  I  am  therefore  of  opinion  that,  assuming  it 
to  be  necessary  that  this  marriage  should  be  shown  to  be  valid 
according  to  the  laws  of  Illinois,  there  was  evidence  that  it 
was  valid."  He  then  referred  to  the  doctrine  laid  down  in 
Archbold  (ante  p.  443)  and  to  the  case  of  Bex  v.  InhabUc/i^ 
of  Brampton  there  cited.  Fitzgerald,  B.,  after  referring  to  the 
evidence  of  the  marriage,  said,  "This  seems  to  me  clear  evidenee 

1 4  Irish  L.  R.  iOT ;  14  Cox'a  C.  C  ae& 
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I  perfectly  regular  marriage  according  to  the  common  law       ^^^* 
ilngland,  and  the  canon  law  so  far  as  recognized  in  England.       Rkoina 
rants  no  element  of  a  perfect  marriage  in  facie  eccle»i<T;"        Ei.u«. 
the  other  hand,  May,  C.  J.,  was  of  opinion  that  the  evidence 

insufficient  to  suppoit  the  conviction.  He  said,  "I  appre- 
d  that  it  is  an  undeniable  rule  of  law,  that  the  sufficiency 

validity  of  any  ceremony  to  constitute  marriage  between 
jons  performing  such  ceremony,  depends  on  the  law  of  the 
je  where  it  has  been  performed.  *  *  *  i  think  it  is 
X  beyond  doubt,  that  if  the  validity  of  a  marriage  celebrated 
h  foreign  country  comes  in  question  in  a  British  court,  the 
iign  law  governing  the  marriage  must  be  proved  as  a  fact 
proper  testimony  on  oath  before  the  adjudicating  tribunal. 
Iso  think  it  clear,  that  in  a  case  of  bigamy  at  least,  the 
>nd  marriage,  which  constitutes  the  offence,  must  be  proved 
k  fact,  and  cannot  be  inferred  or  presumed  from  cohabitation 
ihe  parties,  or  otherwise."     His  Lordship  then  referred  to 

cases  of  Reg.  v.  Povey  and  Burt  v.  Burt  {suiyi^a),  as  sup- 
ting  his  opinion,  and  proceeded  thus :  "  It  is  said  in  this  case, 

marriage  was  celebrated  in  a  Roman  Catholic  Church,  and 
a  Roman  Catholic  priest,  and  it  is  to  be  presumed  that  such 
rriage  was  valid.  But  I  apprehend  the  question  is  not  one 
presumption  or  inference,  but  of  actual  proof  by  oral  evi- 
ice  taken  on  oath.  Such  a  marriage  may  or  may  not  be 
id  according  to  the  canon  law,  or  according  to  the  common 
'  of  this  country.  The  Court  is,  in  my  opinion,  entirely 
*hout  information  as  to  the  requirements  of  the  law  of 
nois  on  the  subject  of  marriage,  and  is  not  in  a  position  to 
:ide  that  this  marriage  was  valid  according  to  that  law." 
],have  quoted  somewhat  extensively  from  the  judgment  of 

Lordship,  because  I  think  it  is  entirely  in  accordance  with 

law  as  laid  down  in  Catlienvood  v.  Caslon,  and  the  other 
es  referred  to,  and  expresses  very  clearly  what  the  English 
r  is  on  this  subject. 

\s  the  parties  to  the  marnage  in  this  case  were  not  British 
ejects,  and  the  ceremony  took  place  in  a  foreign  country,  no 
^tion  can  arise  as  to  its  being  a  valid  marriage  by  common 
r.  To  support  the  conviction  there  must  have  been  a  valid 
rriage  according  to  the  law  of  the  State  of  Maine,  and  we 
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1883. 


Rkuina 

V, 

Ellis. 


cannot  tell  from  the  evidence,  what  the  marriage  law  of  Maine 
is ;  and  unless  we  know  that  law,  we  cannot  know  whether 
John  E.  Rose  and  the  woman  with  whom  the  prisoner  was 
cohabiting,  and  with  whom  he  is  charged  to  have  committed 
adultery,  were  lawfully  married  or  not. 

Conviction  quashed. 


1883. 


February, 


KERR,  Executrix,  <fec.,  op  ROBERT  KERR,  Deceased, 

V.  SQUIRES. 

Limitatuyna — StattUe  of- — Abatement /or  matter  of /arm — See,  IS  of 

c.  86^  Oonaol.  Statutes. 

An  action  was  began  in  a  Justice's  Court  by  the  title  of  "The  estate  of  the 

late  R.  K.,"  against  the  defendant,  and  a  nonsuit  was  granted  bccaose  the 

name  of  the  executrix  was  not  stated  in  the  summons ; 
Held,  That  the  suit  abated  for  matter  of  form,  and  prevented  the  plaintiff's 

claim  being  barred  by  the  Statute  of  limitations,  under  section  13,  of  c.  85 

ConsoL  Statutes. 

This  was  an  application  to  set  aside  a  judgment  in  a  Justice's 
Court,  referred  to  the  Court  by  Mr.  Justice  King;  the  question 
being,  whether  the  plaintiflTs  claim  was  barred  by  the  Statute 
of  Limitations  (Consol.  Statutes,  c.  85),  or  came  within  the 
saving  clause  of  the  13th  section.    It  appeared  from  the  pro- 
ceedings that  an  action  had  been  brought  for  the  claim  in 
question  before  the  expiration  of  six  years,  and  the  jury  dis- 
agreed ;  that  a  second  action  was  commenced  on  the  loth  or    « 
IGth  of  February,  1882,  by  the  title  of  "The  Estate  of  the  late^ 
Robert  Kerr,''  against  the  defendant,  and  on  the  trial  of  thatai^ 
action  the  jury  returned  a  verdict  of  nonsuit  (sic) ;  that  th^^ 
present  action  was  commenced  on  the  21st  day  of  August,  BXLrf 
a  verdict  given  for  the  plaintiff.    It  also  appeared  that  tho 
second  action  was  brought  before  the  plaintiff's  claim,  or  at  all 
events,  the  whole  of  it,  was  barred  by  the  Statute ;  but  it  was 
so  barred  when  the  present  action  was  brought,  unless  saved, 
as  before  stated,  by  the  13th  section! 

February  9th,  1883.  T,  C,  Allen  in  support  of  the  motion. 
[WePinore,  Q.  C,  contra,  says  that  the  plaintiff  died  while  the 
proceedings  before  Mr.  Justice  King  were  pending,  and  he  coa- 
tends  that  the  proceedings  abate,  and  reads  affidavit  proving  the  | 
death.  Allen,  C.  J.  I  think  we  had  better  hear  the  case,  no 
matter  what  the  effect  of  the  death  may  be.]    I  olgect  to  the 
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mjiincf  of  the  affidavit,  as  the  case  must  rest  on  the  return        1883. 


ly.  Kerb 

The  question  is,  whether  the  abatement  of  the  previous     sqihris, 

'tion  was  for  matter  of  form  under  section  13,  c.  85,  of  the 

insol.  Statutes.     On  the  second  action  the  jury  found  a  ver- 

^l  i<;t  of  nonsuit,  which  is  a  judgment  for  the  defendant.     The 

<i  is3agreement  of  the  jury  on  the  first  action  was  not  a  matter 

o^   form.     See  McPJieraon  v.  McKinnon;^  Angell  on  Lim.,  sees. 

1  ^>  3, 194;  sec.  479,  p.  484.     This  case  is  not  within  the  letter  or 

tl-k  c  spirit  of  sec.  13.     1  Chit.  PI.  (9  Am.  ed.,  G  Lon.  ed.,)  450,  451. 

Wetiiiore,  Q.  C,  contra.     By  the  writ  abating  is  meant  the 

it  abating.     The   first   action   abated, — that    is   the   only 

that  can  be  used  regarding  it.     So  also  with  the  second 

tion.     It  cannot  be  said  there  was  a  former  recovery,  without 

I^'^^^X)f  of , the  verdict  in  the  second  action  having  been  entered 

^X^.    The  verdict  was  unauthorized.     Surely  this  is  an  abate- 

**^^nt  for  matter  of  form. 

The  plaintiff  has  a  year  from  the  abatement  of  the  first 

tion  brought,  no  matter  how  many  actions  arc  brought  in  the 

^^^antime. 

Alien,  in  reply. 

Cur,  adi\  mdt 

The  opinion  of  the  Court*  was  now  delivered  by 

Allen,  C.  J.  We  think  this  action  was  not  barred  by  the 
Statute  of  Limitations  (Consol.  Stat.,  c.  85),  but  comes  within 
the  saving  clause  of  the  13th  section. 

It  is  unnecessary  to  make  any  reference  to  the  first  action,  in 
"Vhich  the  jury  disagreed,  and  which  appears  to  have  termin- 
ated thereby ;  (see  Consol  Statutes,  c.  60,  sec.  32,)  because  the 
Second  action  was  brought  before  the  plaintiff's  claim,  or  at  all 
events,  before  the  whole  of  it,  was  barred  by  the  Statute.  That 
action  most  have  been  brought  on  the  15th  or  IGth  February, 
1882.  A  nonsuit  was  granted  because  the  action  was  brought 
by  the  title  of  "  The  estate  of  the  late  Robert  KeiT  "  against 
the  defendipit.  A  third  action  was  brought  in  August  last,  in 
which  the  plaintiff  obtained  a  verdict ;  and  the  question  is, 

whether  this  action  is  saved  by  the  13th  section  of  the  statute, 

^— —      "**^''— >  '      '  '  '  —     ■ 

18  P.  &  B.  8. 
*Fruer,  J.,  took  no  part. 

^oL  ZXn  N.  a  Baporti.  57 
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Kerb 

V. 

SguiBBS. 


which  enacts  that,  "if  a  writ  abate  for  any  matter  of  form,  the 
plaintiff,  or  his  representative  in  case  of  his  death,  when  the 
action  survives,  may  bring  a  new  action  within  one  year  after 
the  abatement." 

We  think  the  second  suit  did  abate  for  matter  of  form 
in  the  summons — in  not  stating  the  name  of  the  executrix — 
and,  therefore,  it  may  be  said  that  the  "  writ "  abated,  and 
consequently  the  right  of  action  was  saved. 

This  was  the  only  question  referred  to  us  by  Mr.  Justice 
King. 


1883. 


February, 


ELLA  MAY  BREWER,  by  LAVINIA  BREWER,   her  next 
FRIEND,  V.  MILFORD  BREWER,  et  al. 

Infant  under  fourteen  years  of  age — Guardian  in  Socage — Who 
entitled  to  maintain  action  of  trespass  to  property  of  tn/ofil. 

Quaere,  Whether  an  infant  under  fourteen  yean  of  age,  and  her  naother  livini^ 
can  maintain  an  action  for  treapaas  to  land,  or  whether  the  mother,  ai4 
guardian  in  Socage,  ia  not  alone  entitled  to  sue. 

Such  a  question  cannot  be  raised  under  the  pleaa  of  not  guilty,  and  that 


liuid  was  not  the  plaintiflTs,  but  the  defenctant  should  tMverae  the  plauitiirr  ^ 
possession  of  the  land. 

This  was  an  action  of  trespass  quare  davsu/m  f regit,  tried 
the  York  Sittings  in  January,  1882,  before  Mr.  Justice 

Allen  Brewer,  the  father  of  the  plaintiff,  died  seized  of  tb^^ 
land  on  which  the  trespass  complained  of  was  committed.    'Be 
and  his  brother,  Jacob  Brewer,  had  for  several  years  lived  to- 
gether, and  had  worked  together  the  farm  in  question,  whicA 
was  about  a  mile  from  their  place  of  residence.    After  his  death, 
his  widow  and  the  plaintiff  (their  only  child),  who  was  under 
fourteen  years  of  age,  continued  to  reside  at  tiie  house  of  Jaeob 
Brewer,  and  he,  with  the  consent  of  the  plaintiff's  mother,  went 
into  possession  of  the  farm,  plowed  a  part  of  it,  and  put  in  t 
crop  for  the  use  of  the  plaintiff  and  herself.    The  d^endaniB 
afterwards  went  upon  the  land,  and  although  forbidden  by 
Jacob  Brewer  to  do  so,  they  cut  and  carried  away  the  hay,  wbidi 
was  the  trespass  complained  of.    The  plaintiff  did  not  shoir 
any  actual  entry  on  the  land,  prior  to  the  oommeneemeot  of 
the  action,  further  than  the  possession  by  Jaedb  Brairer. 

The  action  was  brought  in  the  name  of  the  infant^  by  ber 


9. 

Bbiwbb. 
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mother,  as  next  friend.    The  defendants  pleaded  not  guilty,       ^^^ 
ajid  that  the  property  was  not  the  plaintiff's,  as  alleged.  Briwxb 

Verdict  for  the  plaintiff. 

October  20,  1882.  BlaiVf  for  the  defendants,  now  moved 
for  a  new  trial,  and  submitted — 

Ist.  That  an  entry  by  the  plaintiff,  after  her  father's  death, 
"Was  neoessaiy  to  enable  her  to  maintain  trespass,  and  that 
there  was  no  entry  by  the  plaintiff,  or  for  her,  after  the  death 
of  Allen  Brewer.    Jacob  Brewer's  possession  was  not  sufficient. 

2nd.  The  plaintiff  being  an  infant  under  fourteen  years  of 
age»  the  action  should  have  been  by  the  mother,  as  guardian  in 


Where  the  ancestor  is  not  in  the  actual  possession  at  the 
time  of  his  death,  there  must  be  an  actual  entry  by  the  heir. 
1  Chit  PL  203;  Com.  Dig.  "Trespass,"  (B.  2);  BameU  v.  The 
Scurl  of  Qwldfcrd  /  Waterman  on  Trespass,  438 ;  4  Bac.  Abr. 
••Guardian  "(A.)  2. 

On  the  2nd  point,  see  4  Bac.  Abr.  "Guardian"  (O.)  2 ;  4  Bac. 
Abr. "  Guardian" (F.),  p.  554,note ;  -Bt^rw  v.  VanHorsefnH^  [Kino, 
J.,  refers  to  The  Kvng  v.  Mcmnera  Sutton.^]  The  guardian  in 
socage  has  the  property  and  legal  possession,  and  is  the  only 
person  who  can  bring  the  action  of  trespass.  [Allen,  C.  J. 
Do  you  find  the  authorities  go  so  far  as  to  say  the  guardian 
must  faring  the  suit  ?]  No,  perhaps  not.  [Ejeno,  J.,  refers  to 
OoodtiUe  v.  Nevmia/a;^  Roe  v.  Hodgson.^] 

^raseVf  Q.  C,  (with  whom  was  J.  A.  Vanwart)  contra.  The 
case  of  Ooodti&e  v.  UTewmcm  shows  that  the  possession  of  a 
guardian  in  socage  confers  seisin  on  the  infant.  See  Adams 
on  Ejectment,  (4  Am.  ed.)  p.  67.  [Palmer,  J.  I  don't  know 
of  a  case  where  the  infant's  right  to  sue  is  questioned.]  An 
action  can  )oe  brought  in  the  name  of  the  infant  for  any  injury 
to  his  property.  The  evidence  was  dear  that  an  entry  was 
made  on  the  lands  by  Jacob  Brewer  for  the  benefit  of  the 
infant^  after  her  father's  death. 

Mavr,  in  reply.  No  case  has  been  cited  where  the  infant 
has  fannight  an  action  of  trespass.  In  the  case  dted  in  Adams 
on  Ejectment,  the  writer  says — *'  it  is  difficult  to  say  on  what 

"  lU  Is.  19.  «8  WU«.  SKI. 

•SAd.llIL807.  ^ 
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18S3. principle  an  action  can  be  brought  by  the  infant  and  guardian 

Brewek      both,  for  the  injury." 

Brkwer.  ^^^'  ^^'  ^^' 

The  judgment  of  the  Court*  was  now  delivered  by 

Allen,  C.  J.  The  plaintiff,  as  the  only  child  of  Allen  Brewer 
is  unquestionably  the  owner  of  the  land  on  which  the  defend- 
ants cut  the  grass ;  and  the  only  questions  in  the  case  are — 

1.  Whether  the  action  is  properly  brought  in  her  name,  she 
l:K3ing  under  foui-teen  years  of  age,  and  her  mother  living;  and, 

2.  Assuming  that  the  action  was  rightly  brought  in  the  plain-, 
tiff  s  name — whether  she  can  maintain  it  without  proving  a\ 
entry  on  the  land. 

The  second  (question  is  easily  disposed  of.     After  the  dea^ 
of  the  plaintifi's  father,  and  before  the  action  was  brougf^ 
Jacob  Brewer,  an  uncle  of  the  plaintifi.  entered  on  the  l&n^ 
ploughed  part  of  it,  and  put  in  a  crop  for  the  use  of  the  plciii}. 
tiff  and  her  mother.     This  clearly  amounted  to  an  entry  by  tie 
plaintiff. 

As  to  the  other  question — whatever  doubt  there  might  boas 
to  the  plaintiff's  right  to  maintain  the  action  under  a  different 
state  of  the  pleadings,  we  think  it  is  not  open  to  the  defendants 
now.  They  have  pleaded  "  not  guilty,"  and  that  the  land  was 
not  the  plaintiff  s.  On  both  these  issues  the  verdict  was  pr(^ 
erly  found  against  them,  because  they  undoubtedly  committed 
the  trespass,  and  the  plaintiff  was  the  owner  of  the  land.  K 
they  wished  to  raise  the  question  whether  the  action  shoold 
have  been  brought  by  the  plaintiff's  mother,  as  her  guardian  in 
socage,  we  think  they  should  have  traversed  the  plaintiff's 
possession  of  the  land,  and  under  that  issue,  it  would  have  been 
open  to  them  to  show  that  the  mother,  as  guardian,  had  the 
legal  possession  and  control  of  the  land,  and  that  the  a^oa 
should  have  been  brought  in  her  name — the  gist  of  the  actiott 
of  trespass  being  the  injury  to  the  plaintiffs  possession  b^ 
coming  to  this  conclusion,  we  do  not  wish  to  be  conaidered  »■ 
assenting  to  the  defendants'  contention  that  this  action  is  not 
properly  brought — the  plaintiff  being  in  the  actual  poaseBsto 
of  the  land, — though  her  mother  is  also  in  possession.  ^^ 
doubt  the  mother,  as  guardian,  might  have  brought  the  actioD; 

^Fraser,  J.,  took  no  part,  having  'bocn  ooanael  in  the  oautt  wbO*  at  tte  BU: 
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'or  hy  law,  she  has  the  legal  possession  and  control  of  the  land 
^Ot-  fj^Q  benefit  of  the  heir ;  but  whether  she  only  has  the  right 
^^  bring  the  action  may,  perhaps,  be  doubtful ;  and,  under  the 
^*  ladings  in  the  action,  we  are  not  required  to  decide  that  point. 

Ncvj  trial  reficeed. 


453 


1883. 


Breweb 

V, 

Brewer. 


BELL,  Appellant,  v.  CARLYLE,  Respondent. 

^^ffreenieTU — Bescission  of — Trover — Conversion — Third  party  having 

property, 

^.  agreed  with  C.  to  give  tho  lattera  sleigh  in  exchaDge  for  a  sowing  machine, 


1883. 


March, 


and  delivered  the  Bieigh  to  0.  The  latter  finding  that  the  sleigh  required 
some  repairs  which  B.  should  have  made,  sent  it  back  for  the  purpose  of 
having  the  repairs  made,  but  not  intending  to  rescind  the  agreement.  B. 
sent  the  sleigh  to  the  shop  of  D.  for  the  purpose  of  having  the  repairs  made. 
Afterwanls  C  demanded  the  sleigh  of  D.,  who  refused  to  lot  him  have  it 
unless  a  charge  of  $9  for  work  done  on  it  originally  for  B.;  besides  his  charges 
for  the  present  repairs  and  storage,  was  paid. 

JIM,  that  0.  could  maintain  trover  against  D.  for  the  value  of  the  sleigh,  and 
that  the  latter  could  not  complain  of  the  Judge  leaving  it  to  the  jury  to  find 
whether  the  title  to  the  sleigh  was  in  B.  or  C. 

Appeal  from  the  Northumberland  County  Court.  The  action 
"Was  one  of  trover,  brought  to  recover  damages  for  the  deten- 
tion of  a  sleigh.  It  appeared  from  the  County  Court  return 
that  one  Baker  made  an  agreement  with  Carlyle,  the  respond- 
ent, by  which  he  was  to  give  him  a  sleigh  in  exchange  .for  a 
sewing  machine.  After  the  sleigh  was  handed  over,  Carlyle 
found  it  was  defective,  and  he  claimed  in  his  evidence  at  the 
trial,  that  he  sent  it  back  to  Baker  for  the  purpose  of  having 
some  repairs  made  upon  it,  which  he  said  Baker  should  have 
made ;  but  without  any  intention  of  rescinding  the  agreement. 
Baker  sent  it  to  the  shop  of  Bell,  the  appellant,  for  the  repairs; 
and  tho  latter  afterwards,  on  demand  of  Carlyle,  refused  to 
allow  him  to  have  tho  sleigh,  unless  a  charge  of  8»9  for  work 
done  for  Baker  on  it  originally,  besides  the  charges  for  the 
repairs  and  storage,  was  paid,  whereupon  this  action  was 
brought.  The  plaintiff  obtained  a  verdict  in  the  Court  below, 
which  being  sustained  by  the  County  Court  Judge,  the  defend- 
ant appealed  to  the  Supreme  Court. 

October  26th,  1882.  Blair,  for  the  appellant.  There  was 
no  evidence  that  the  appellant  had  any  knowledge  that  the 
ownership  of  the  sleigh  was  in  any  other  than  Baker,  and  no' 


J 
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right  of  action  was  established  in  the  respondent    A  demand 

and  refusal  were  not  clearly  shown.    The  sldgh  was  retamed  ^ 

to  Bell  by  Baker,  and  he  had  a  right  to  hold  it»  not  only  for 

his  charges  for  the  repairs,  but  for  work  previoosly  done. 

The  learned  Judge  was  wrong  in  leaving  it  to  the  jury  to  find 
whether  the  title  was  in  Baker  or  the  respoifdent,  the  sleigh 
having  been  left  for  the  purpose  of  being  repaired  by  the 
former. 

Bainafard,  contra.    The  sleigh  was  not  sent  back  for  the         ^q 

purpose  of  rescinding  the  agreement,  but  for  repairs,  and  Baker        -^-jr 

told  Bell  that  it  belonged  to  Carlyle.    There  were  several  de-        —  ^ 

mands,  and  Bell  refused  to  deliver  the  sleigh  unless  the  old 

claim  was  paid,  which  was  not  a  proper  chaige  and  was  not  a 

lien  upon  the  property.    See  Nevius  v.  Schojidd.^ 

Blair,  in  reply. 

Owr.adv.  vuU. 

The  judgment  of  the  Court*  was  now  delivered  by 

Allen,  C.  J.    We  do  not  think  any  of  the  grounds  taken  for 
the  appeal  are  sustainable.    The  title  of  the  respondent  (the 
plaintiff  below)  to  the  sleigh  was  proved  to  the  satisfaction 
the  jury,  by  his  own  evidence,  and  by  the  evidence  of  Baker, 
from  whom  he  purchased  it    Taking  the  whole  of  the  plain- 
tiff's evidence,  there  is  nothing  to  show  that  he  had  any  inten- 
tion of  rescinding  the  agreement  with  Baker :  he  only  sent  th 
sleigh  back  for  the  purpose  of  having  some  repaini  made  to  i 
which  he  claims  that  Baker  should  have  made ;  and  Baker, 
far  from  setting  up  any  claim  to  the  sleigh,  afterwards  tol 
Bell,  when  the  sleigh  got  into  his  possession,  that  it  belonge-^ 
to  the  plaintiff,  Cariyle. 

The  grounds  on  which  Bell  refused,  to  deliver  the  sleigh  tM) 
the  plaintiff  are  entirely  untenable,  and  therefore  there  wmu 
clear  evidence  of  conversion. 

We  are  unable  to  discover  in  the  return  that  any  such  evi- 
dence was  admitted  as  the  appellant's  attorney  has  oomplainecf 
of ;  nor  do  we  think  exception  can  properly  be  taken  to  tlie 
way  in  which  the  learned  Judge  left  the  case  to  the  jury. 

The  appeal  must  be  dismissed,  with  costs. 

Appeal  diamieBed  with  coiU 

m  N.  fi.  Bep.  ISi. 
*Tnmtt  J.»  took  no  ptrt^  not  baTing  hmtd  tlw  iigVMBi 
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ESTABROOKS  v.  McGOWAN.  1883. 

WARD  V.  REED.  March. 

Caufniy  Court  Appeal — JRule — TThere  appeal  allowed — Co8U, 

^IThen  ml  appMl  is  tftken  to  the  SnpraHe  Conrt  from  an  order  of  a  Coiuty 
Court  Judge  (pnoitiiig  a  nonsuit  and  the  Supreme  Court  directs  that  the  non- 
suit be  set  aside,  it  is  not  necessary  for  the  role  to  go  farther  than  state  that 
the  Court  allows  the  appeal  and  oraers  that  the  nonsuit  granted  in  the  Court 
below  be  set  aside. 

^1m  Supreme  Court  on  ml  appeal  from  a  County  Conrt  has  no  control  over  the 
in  the  Court  below. 


These  were  appeals  from  the  Westmorland  County  Court 
(See  ante  p.279).  The  Court  allowed  the  appeals  and  ordered 
that  the  nonsuit  granted  m  each  case  m  the  Court  below  should 
l>e  set  aside.  The  rules  were  taken  out  in  the  usual  form  and 
simply  directed  that  the  nonsuits  should  be  set  aside. 

T.  C.  AUeUf  for  the  appellants,  now  moved  that  the  rules  be 
amended  so  as  to  direct  the  Court  below  to  enter  judgment  for 
the  plaintiffs,  or  if  wrong  in  this,  that  the  rules  should  direct 
the  costs  of  the  trial,  and  of  the  motion  before  the  County 
Court  Judge,  to  be  paid  to  the  plaintiff ;  or  failing  this,  that  the 
Judge  below  should  be  directed  to  grant  a  new  trial.  [Allen, 
C  J.  The  nonsuit  bdng  set  aside  the  plaintiff  can  go  on  to 
trml  without  any  further  order.]  If  the  rules  are  sufficient,  it 
is  hardly  worth  while  having  them  altered 

Cur.  adv.  vrdt 

Allset,  C«  J.  We  think  the  Court  has  no  power  to  make  such 
an  order,  as  is  asked  for,  as  to  costs.  Our  power  is  defined  by 
the  Gcmsol.  Stat.  c.  61,  s.  61.  We  have  no  control  over  the  costs 
oi  the  other  Court ;  we  have  only  the  control  over  the  costs  of 
this  Court.  As  stated  during  the  argument,  the  Court  having 
directed  that  the  nonsuit  be  set  aside,  the  plaintiff  can  then 
proceed  to  trial  without  any  further  order. 

Applicaiian  refusecL 
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MarcK  LOUIS  FRANKE,  ALBERT  J.  LUCE  and  IRA  LUCE, 

Appellants, 

AND  THOMAS  McGRATH,  Respondent. 

Equity — Jurisdiction — Wh^re  parties  are  residents  of  foreign  coutUrf/, 
hiU  nibject-maiter  of  suit  ie  in  this  Province — Pleading — MuUi- 
farioutmess, 

Plaintifl's  bill  alU^^od  that  plaintiff  and  defendant  F.,  on  March  9th,  1880,  in 
Now  York,  made  on  agreement  of  co-partnenhip  by  which. F.  was  to  furnish 
the  capital  of  ^ITAX),  and  ])ay  it  into  the  hands  of  plaintiff,  as  follows  :  $jOO 
down,  ^^')00  in  ten  days,  ^250  on  the  25th  March,  and  $250  on  the  Ist  April. 
Plaintiff  was  to  proceed  to  New  Brunswick,  and  invest  the  money  in  cuttinj?     ^ 


S    4 


and  housing  ice,  and  erecting  a  suitable  building  in  which  to  store  it,  ami 

devote  his  whole  time  there  to  the  business  of  getting  and  storing  and  Bhi|»-   ■ .^^ 

ping  such  ice.     All  the  property  of  the  co-partnership  was  to  be  bought  in.«-:^ 


the  name  of  F.  and  be  his  pro])erty  to  secure  him  for  his  advances,  and  he 
have  the  exclusive  right  to  sell  it.  The  ice  was  to  be  shipped  to  New  York^  -~~^ 
or  such  other  places,  as  was  most  advantageous  and  F.  was  to  nave  the  esdusivcj^  — ^.^ 
right  to  make  contracts  for  the  sale  of  it ;  also  the  right  at  any  time  after  tli»-  .^ne 
ice  was  st<»red  to  purchase  it  by  paying  plaintiff  60  cents  per  ton  pat  on  Iknui  ^  — <,i 
the  vessels  and  uumiagcd  by  plaintiff,  tlie  GO  cents  to  be  paid  on  receipt 
the  bills  of  ladiu^,  and  on  no  account  shoidd  plaintiff  have  power  to  purclia 
for  the  partnership  or  incur  liabilities  beyond  the  $1500.  That  plaintiff  pn~ 
cceded  to  New  Brunswick  to  ^Xirform  his  part  of  the  agreement ;  that  F.  di~ 
not  make  the  advance  as  agreed,  but  instead,  only  advanced  $150  at  date  ( 
agreement,  $100  March  12th  ;  $200  March  14th ;  $16  March  16th ;  and  ^ 
March  ISth.  That  plaintitF  continued  to  carr^  oa  the  business,  but  F. 
his  agent  interfered  with  him  and  prevented  him  doing  so  as  saccessfoUy 
he  otnerwise  would.  That  such  interference,  and  not  making  the 
caused  a  loss,  in  all,  of  about  $900.  That  these  matters  caused  plaintiff 
become  embarrassed,  and  when  he  applied  to  F.  for  money  to  nay  the  m^^Ji 
and  necessary  expenses,  he  refused  to  give  him  any  money  anless  plaints  ^ 
sijiped  a  new  agreement,  which  he  did  on  April  10th,  on  the  promise  of  beiz:^^ 
paid  $250 ;  ana  after  he  bo  signed  F.'s  agent  sent  such  agreement  to  N^^r 
York  and  refused  to  give  plaintiff  the  $250.  Plaintiff  demanded  the  agre^ 
ment  back,  but  F.*s  agent  refused  to  return  it,  or  to  give  him  themone^-, 
and  immediately  infonued  the  operatives  the  partnership  had  ceased,  Mxid 
that  plaintiff  hadnotliing  more  to  do  with  it.  Such  second  agreement  stipu- 
lated that  the  partnership  should  cease,  but  plaintiff  should  act  as  the  attor- 
ney and  agent  of  F.  This  i)laiutiff  agreed  to  accept,  and  act  as  F.'s  ageot 
superintending  the  housing,  cutting  and  shippinff  of  the  ice  and  for  that  por- 
pose  would  remain  in  New  Brunswick.  That  F.  was  to  sell  the  ice,  and  out 
of  the  proceeds  was  to  be  paid  his  advances,  and  pay  plaintiff  one  half  of  ike 
profits  as  comix^nsation  for  his  services.  That  if  F.  paid  plainlaff  GO  oenti  a 
ton  for  the  ice  shipped  on  board  and  dunnaged,  or  in  case  it  was  sold  before 
it  was  shipped,  the  cost  of  shipping  was  to  be  deducted  and  F.  was  to  pty 
on  receipt  of  the  bills  of  lading.  After  this  agreement  was  siffned  F.  iIlte^ 
fered  with  plaintiff  and  thereby  prevented  their  proceeding  wiu  the  work  tf 
agreed  ;  that  he  only  paid  him  $93  of  the  $250,  and  $1182  of  the  $1500^  uA 
in  consequence  of  all  these  things  plaintiff  only  proonred  6000  instead  of 
10,000  tons,  which  he  otherwise  would  have  procured;  that  as  soonaitlie 
said  second  agreement  was  si^ed,  F.  by  his  asent  saye  plaintiff  notice  thai  be 
should  have  nothing  to  do  with  the  ice ;  that  oeaides  the  money  so  advaoMd 
and  i)aid  by  F.,  plaintiff  incurred  debts  in  procurinff  such  ioe  which  wen  I  -.1^ 
still  unpaid.  That  the  value  of  the  ice  in  New  York  was  f  10  a  ton  sft  tbe  '  ' 
time  of  filing  the  bill,  and  it  would  cost  only  $4.50  per  ton  to  deliTer  it  tliere; 
that  5000  tons  was  worth  $20,000  at  least  and  if  F.  paid  the  60  oaiti{Mr  los  I  "] 
phvintiff's  share  would  be  $3,550.    That  F.  and  theoihflr  dsf endant^  irbo        |  ^^j. 
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were  broken  in  New  York,  came  to  thiB  Province  with  the  full  knowledge         1883. 

that  plaintiff  was  interested  in  the  ice  and  intended  to  enforce  his  claim  and  ^ 

take  legal  proceedings  to  secure  it.    That  all  the  defendajits  were  jointly       Franke 
interested  m  ice  speculations  in  New  York  and  intending  to  take  this  ice  out  v. 

of  the  Province  and  sell  it  on  their  joint  account,  and  F.  intending  to  deprive  McGbath. 
plaintiff  of  his  rights  in  the  ice  under  the  agreement,  transferred  the  ice  to 
the  other  defendants  on  a  private  understanding  between  thom  tliat  he  was  to 
retain  an  interest.  That  at  the  time  of  the  commencement  of  the  suit  all 
the  defendants  were  engaged  in  carrying  out  this  scheme,  and  repudiated 
plaintiff's  rights  in  the  premises.  The  oill  then  chaiged  that  under  the 
circumstances  the  second  agreement  was  fraudulent  and  inequitable,  and 
plaintiff  prayed  for  an  injunction  order  restraining  the  shipping  of  the  ice 
by  defendants,  until  plaintiff's  rights  were  secured,  and  asked  that  the  claims 
between  him  and  F.  should  be  adjusted  and  the  business  closed,  and  what 
was  coming  to  him  paid  out  of  the  assets. 

Defendants  demurred  separately  to  the  declaration  on  the  grounds,  (1)  Of  want 
of  jnzisdiction,  because  all  parties  were  residents  of  the  United  States,  the 
accounts  were  to  be  settled  and  the  contract  was  made  there.  (2)  Want 
of  equity.  (3)  Multifariousness.  The  Judge  in  Equity  overruled  the  de- 
mairen,  and  on  appeal  from  his  decision  it  was 

Held,  bv  Pauieb  and  Kino,  JJ.  (Weldon  and  Wbtmore,  JJ.,  dissenting), 
that  the  demurrers  were  rightly  overruled. 

This  was  an  appeal  from  the  decision  of  his  Honor,  the 
Judge  in  Equity,  over-ruling  the  demurrers  of  the  defendants. 
The  facts  set  out  in  the  plaintiffs  bill  of  complaint,  and  the 
grounds  of  the  defendants'  demurrers,  are  sufficiently  given 
in  his  Honor's  judgment,  and  in  the  judgments  of  the  Court. 

The  following  is  the  judgment  appealed  from: — 

• 

The  bill  in  this  case  alleges  in  effect  as  follows : — The  plaintiff  and 
defendant,  Franke,  on  the  9th  of  March,  1880,  in  New  York,  made  an 
agreement  of  co-partnership  by  which  Franke  was  to  furnish  the  capi- 
tal of  $1500,  and  pay  it  into  the  hands  of  McGrath,  the  plaintiff,  as 
follows:— -$500  down,  $500  in  ten  days,  $250  on  the  25th  of  March, 
and  $250  on  the  Ist  of  April. 

The  plaintiff  was  to  proceed  to  New  Brunswick,  and  invest  the 
money  in  cutting  and  housing  ice,  and  erecting  a  suitable  building  in 
which  to  store  it,  and  to  devote  his  whole  time  there  to  the  business 
of  getting  and  storing  and  shipping  such  ice. 

All  the  property  of  the  co-partnersliip  was  to  be  bought  in  the 
name  of  Franke,  and  be  his  property  to  secure  him  for  his  advances, 
and  he  to  have  the  exclusive  right  to  sell  it. 

The  ice  was  to  be  shipped  to  New  York,  or  such  other  places,  as 
was  most  advantageous,  and  Franke  was  to  have  the  exclusive  right  to 
make  contracts  for  the  sale  of  it;  also,  the  right  at  any  time  after  the 
ice  was  stored  to  purchase  it  by  paying  the  plaintiff  60  cents  per  ton, 
put  on  board  the  vessels  and  dunnaged  by  plaintiff.  The  60  cents  to 
be  paid  on  receipt  of  the  bills  of  lading,  and  oi^  no  account  should  the 
plaintiff  have  the  power  to  purchase  for  the  i)artnership  or  incur  lia- 
bilities beyond  the  $1500. 

The  bill  alleges  that  the  plaintiff  proceeded  to  New  Bnmswick  to 
perform  his  part  of  the  agreement,  and  Franke  did  not  make  the  ad- 
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vance  as  agreed,  but  instead,  only  advanced  $150  at  the  date  of  the 
agt*cement ;  March  the  12th,  $100;  March  the  14th,  $200;  March  the 
16th,  $16  ;  and  March  the  18th,  $32. 

That  the  plaintiff  continued  to  carry  on  the  business,  but  Franke 
by  his  agent  interfered  with  liini  and  prevented  hira  doing  so  as  suc- 
cessfully as  he  otherwise  would. 

That  such  interference,  and  not  making  the  advances,  caused  a  loss, 
in  all,  of  about  $900. 

It  further  alleges  that  these  matters  caused  the  plaintiff  to  become 
embarrassed,  and  when  he  applied  to  Franke  for  money  to  pay  the 
men  and  necessary  expenses,  he  refused  to  give  him  any  money  unless 
phiiutiff  signed  a  new  agreement,  which  he  did  do  on  the  10th  of 
April,  on  the  promise  of  being  paid  $250 ;  and  after  he  so  signed, 
Fi'anke's  agent  sent  such  agreement  to  New  York,  and  refused  to  give 
the  plaintiff  the  $250.     The  plaintiff  demanded  the  agreement  back, 
but  Franke's  agent  refused  to  return  it,  or  to  give  him  the  money,  an 
immediat<^ly  informed  the  oi>eratives  that  the  jiartnership  liad  ceased 
and  that  plaintiff  had  nothing  niore  to  do  with  it.     Such  second  agree — ^ 
ment  stipulated  that  the  jjartnership  should  cease,  but  the  plaintith^n 
should  act  as  the  attorney  and  agent  of  Franke,  and  act  for  him.    Thi^ 
the  ])laintiff  agreed  to  accept  and  act  as  Franke's  agent,  superintend  M 
ing  the  housing,'  cutting  and  shipping  of  the  ice,  and  for  that  purpos^^  ae 
would  remain  in  New  Brunswick. 

That  Franke  was  to  sell  the  ice,  and  out  of  the  proceeds  was  to 
paid  his  advances,  and  pay  the  plaintiff  one  half  the  profits  as  con 
pensation  for  his  services.     That  if  Franke  paid  the  pluntiff  60  cent — 
a  ton  for  the  ice  shipped  on  board  and  dunnaged,  or  in  case  sold 
fore  it  was  shipi)ed,  that  the  cost  of  shipping  was  to  be  deducted  ani 
Franke  was  to  pay  upon  receipt  of  the  bills  of  lading.     After  th 
agreement  was  signed,  Franke  interfered  with  the  plaintiff  and  thei 
by  prevented  their  proceeding  with  the  work  as  agreed ;  that  he  onl 
paid  him  $93  of  the  $250,  and  $1 182  of  the  $1500,  and  in  conaequencr^ 
of  all  these  things  the  plaintiff  only  procured  5,000  instead  of  10,0(^^ 
tons,  which  he  otherwise  woidd  have  procured ;  that  as  soon  as  tkfttf 
said  second  agreement  was  signed,  Fninke  by  his  agent  King,  ga^s-'C 
the  plaintiff  notice  that  he  should  have  nothing  to  do  with  the  io^  ; 
that  besides  the  money  so  advanced  and  paid  by  Franke  the  plaintil? 
incurred  debts  in  procuiing  such  ice  which  are  still  unpaid. 

That  the  value  of  the  ice  in  New  York  was  $10  a  ton  at  the  time 
of  filing  the  bill,  and  it  would  cost  only  $4.50  per  ton  to  deliver  it 
there.     In  consequence  the  value  of  5,000  tons  was  $20,000  at  leasts 
and  if  Franke  paid  the  60  cents  per  ton  the  plaintiff's  share  would  le 
$3,550.     In  this  state  of  the  case,  Franke  and  the  other  defendant 
the  Luces,  who  are  brokers  in  New  York,  came  to  this  Province  vftli 
the  full  knowledge  that  the  plaintiff  was  interested  in  the  ice  and  in- 
tended to  enforce  his  claim  and  take  legal  proceedings  to  aecimit 
All  the  defendants  being  jointly  interested  in  ice  speculatiQns  in  Kev 
York  and  intending  to  take  this  ice  out  of  the  juriadiction  of  thecooit 
and  sell  it  on  their  joint  account,  and  Franke  intending  to  deprive  tho 
plaintiff  of  his  rights  in  the  ice  under  the  agreement^  tnmibrred  the 
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ice  to  the  other  defendants,  the  Luces,  on  a  private  imderstanding 
between  them. 

That  at  the  time  of  the  commencement  of  the  suit  all  the  defend- 
ajits  were  engaged  in  canying  out  this  scheme,  and  repudiated  the 
plaintiff's  rights  in  the  premises. 

The  bill  then  charges  that  under  the  circumstances  the  second  agree- 
xnent  is  fraudident  and  inequitable,  and  prays  for  an  injunction  order 
x-estraining  the  shipping  of  the  ice  by  the  defendants  until  the  plain- 
tdff*B  rights  are  secured,  and  asks  that  the  claims  between  him  and 
IPranke  should  be  adjusted  and  the  business  closed,  and  what  was 
ooming  to  him  paid  out  of  the  assets. 

All  the  defendants  have  appeared  in  the  suit,  and  a  copy  of  the  bill 
Yjeing  served  upon  their  solicitor,  the  defendants,  Luces,  have  demur- 
xed   by  one  demurrer,  and  Franke  by  another,  on  the  ground  of  want 
of  jurisdiction,  because  all  parties  are  residents  of  the  United  States, 
tJie  accounts  were  to  be  settled  there  and  the  contract  was  made  there. 
,Am  to  this  point,  the  least  consideration  will  show  that  the  cause  of 
tliis  action  is  principally  that  the  defendant,  Franke,  having  made  a 
partnership  agreement  in  New  York,  the  principal  part  of  which  the 
plaintiff  was  to  and  did  perform  in  this  Province,  and  which  Franke 
violated  in  this  Province,  in  doing  acts  in  breach  of  the  agreement ; 
that  the  second  agreement  was  made  wholly  in  this  Province,  and  the 
principal  grounds  of  relief  against  all  the  defendants  are,  that  they, 
in  violation  of  what  they  all  knew  to  be  the  plaintiff's  rights,  had  the 
property  and  ice  transferred  by  Franke  to  the  other  defendants,  for 
the  express  purpose  of  having  the  same  disposed  of  for  their  joint 
l>enelit  instead  of  for  the  benefit  of  the  plaintiff,  which  it  appears  to 
me  it  ought  to  have  been,  in  any  view  of  these  agreements,  and  by 
means  of  this  transaction  the  defendants  were  making  away  with  some 
of  the  property,  by  carrying  it  out  of  the  jurisdiction  of  this  court. 
Another  portion  of  the  property,  that  is  the  building,  is  permanently 
iwitliin  the  jurisdiction  of  this  court.     In  my  opinion  this  court  not 
only  has  jurisdiction,  but  is  the  only  court  that  could  do  justice  be- 
tween the  parties  in  seeing  that  such  property  is  applied  according  to 
their  respective  rights.     Hart  v.  Herwig,  ^ 

The  law  on  the  subject  is  fully  discussed  in  Cockney  v.  Anderson;^ 
and  in  Drummond  v.  Drummond,^ 

Another  ground  of  demurrer  to  this  bill  is  want  of  equity.  The 
first  rule  that  I  need  notice  on  this  point  is,  that  by  the  demurrer, 
everything  properly  alleged  in  the  bill  is  admitted,  and  consequently, 
I  must  take  every^iing  so  alleged,  as  being  absolutely  true.  If  that 
is  so,  it  is  true  that  the  plaintiff  having  placed  the  legal  title  of 
property  in  Franke  in  which  he  has  an  interest  worth  at  least  $3,550 
under  a  contract  that  he,  the  plaintiff,  should  ship  it  and  Frsinke 
should  sell  it  on  their  joint  account;  and  to  defeat  this,  and  to  deprive 
the  plaintiff  of  his  rights,  Franke  transferred  the  property  to  the  other 
defendants,  they  knowing  that  the  plaintiff  claimed  an  interest  in  it, 
for  the  purpose  of  having  it  shipped  on  the  joint  account  of  the  de- 
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fondants.  In  other  words,  the  defendants  having  got  possession  a^ 
property,  tliat  is  either  subject  to  a  trust,  according  to  the  seconca 
contract  if  that  stands,  or  tliat  is  {mrtnership  property,  if  set  asid^ 
and  the  iirst  agreement  only  stands,  which  they  intend  to  sell  an^ 
apply  to  their  own  use,  instead  of  the  uses  stipulated  in  the  agrecEZ 
nient.  In  my  opinion,  the  bare  statement  of  such  a  case  proves  tha^ 
the  plaintift*  is  entitled  to  i-elief,  and  there  is  no  pretence  but  this  H 
the  proi)er  court  to  give  it. 

Then  another  ground  of  demurrer  is  for  what  is  called  multifarious 
ncss,  but  which  is  really  misjoinder  of  subjects  in  a  suit  It  was  sai  _ 
by  Sir  John  Wickens,  in  Pointon  v.  Pointon,^  "Multifariousness 
j)roperly  so  called,  exists  when  one  of  the  defendants  is  not  interest^ 
in  the  whole  of  the  relief  sought,  as  the  old  form  of  demurrer  for  mr^ 
tifariousness  shows.  Misjoinder  of  subjects  of  suit,  is  where  two  su.  : 
j(»cts  distinct  in  their  nature  arc  united  in  one  bill,  and,  for  conrei^ 
enco  sake,  the  court  requires  them  to  be  put  in  two  separate  i-ecord^ 

In  this  case,  it  is  in  effect  alleged  that  the  2)lain tiff  and  one  of  ttj( 
defendants  being  interested  in  a  joint  undertaking  shown  by  the  bS// 
seeks  to  set  aside  the  second  agreement,  l)ecause,  he  says,  it  cannot  be 
determined  what  [amount  of  relief  he  is  entitled  to  have,  until  it  is 
determined  whether  that  agreement  is  to  stand  or  not.     He  also  sb/b 
he  will  be  entitled  to  relief,  whether  it  stands  or  not;  as,  if  it  8tan(b, 
he  would  still  have  his  relief,  according  to  it. 

Then  the  question  is,  does  the  asking  to  have  this  agreement  set 
aside,  and  to  have  the  accounts  of  this  joint  or  partnership  transaction 
between  the  plaintiff  and  Franke  settled  and  adjusted  is  a  subject  not 
fit  to  be  determined  in  a  suit,  the  ultimate  object  of  which  is  to  have 
the  propoi*ty  applied  according  to  the  rights  of  the  parties  as  bo  settled. 
The  rule  is  that  the  court  will  not  allow  distinct  subjects  to  be  mixed 
up  in  the  same  suit  when  it  would  be  inconvenient  for  the  court)  or 
unfair  to  some  one  or  more  of  the  parties  to  it. 

In  my  opinion,  these  considerations  do  not  apply  to  the  present 
case,  for  it  was  absolutely  necessary  to  make  all  the  defendants  parties 
to  a  suit  to  deal  yfdth  property  of  which  they  had  obtained  the  legal 
title,  and  the  measure  of  I'elief  that  the  plaintiff  is  entitled  to  out  of 
the  property,  cannot  l)e  ascertained  until  the  partnership  accounts 
between  Franke  and  the  plaintiff  are  taken,  and  it  is  thereby  asoer 
tained  what,  if  anything,  the  plaintiff  ought  to  receive  out  of  the 
property ;  and  it  is  equally  clear  that,  in  taking  these  acooonts,  the 
making  of  the  second  agreement,  as  well  as  all  other  deaUngs  between 
the  plaintiff  and  Franke,  will  have  to  be  dealt  with  before  the  state 
of  such  accounts  can  be  determined. 

Ergo,  if  there  had  to  be  separate  suits,  they  most  be  closely  iIIte^ 
mixed,  and  the  winding  up  of  this  suit  would  have  to  await  the  deci- 
sion of  the  suit  Ijetween  the  plaintiff  and  Franke  to  set  aside  the 
agreement,  and  take  the  accounts  between  them ;  for  in  no  other  way 
could  the  court  find  out  what  portion  of  the  property  to  be  deahwith 
had  to  be  applied  to  the  payment  of  the  plaintiff's  claims;  such  daiins 
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Ixiing  ihat  he  has  expended  a  great  deal  of  time  under  an  agreement, 
'vrhich,  if  he  had  been  allowed  to  jwrform  -would  have  resulted  in  a 
profit  to  him  of  $3,550,  and  with  the  performance  of  which  the  de* 
iendants  had  no  right  to  interfere.     Yeb  Franke,  confederating  with 
C;he  other  defendajats,  has  sold  to  them  all  such  pixyperty,  and  they 
liave  taken  possession  of  it,  with  notice  of  the  plaintiff's  claims,  and 
intend  to  dispose  of  it  in  defiance  of  the  plaintifTs  rights,  appropriating 
Che  proceeds  to  their  own  use,  not  only  leaving  the  plaintiff  unpaid, 
l>ut  alHO  liable  for  debts  incurred  in  procuring  such  property.     Under 
-these  circumstances,  the  plaintiff  claims  that  he  is  entitled  to  have  the 
assistance  of  this  court  to  have  the  property  applied,  first :  to  pay  off 
the  debts  so  incurred,  and  the  balance  divided  between  himself  and 
iFranke,  and  the  other  defendants  claiming  under  him,  according  to 
their  respective  rights,  whatever  they  may  be.     That,  in  order  to  de- 
termine this,  and  afford  him  such  relief,  he  asks  this  court  to  have  tlio 
accounts  between  himself  and  Franke,  whether  they  can  properly  be 
called  partnership  accounts  or  not,  taken,  as  without  that  it  cannot 
be  known  what  relief  he  is  entitled  to. 

And  as  the  second  agreement  if  it  stood,  would  affect  such  accounts, 
to  have  it  set  aside^  for  without  that,  no  proper  account  could  bo 
taken. 

1  desire  to  say  in  this  case,  as  was  said  by  the  Vice  Chancellor  in 
the  case  referred  to,  '*  It  is  not  necessary  to  consider  whether  the 
plaintiff  is  or  is  not  entitled  to  the  relief  which  he  asks,  but  the  ques- 
tion is  whether  the  various  subjects,  as  to  which  relief  is  sought,  are 
such  as  are  fit  for  discussion  and  can  be  properly  dealt  with  in  one 
suit.''  I  am  wholly  unable  to  see  why  all  the  subjects  above  referred 
to  should  not  be  determined  in  this  suit. 

If  it  would  result  in  inconvenience  or  unfairness  it  would  be  an^ 
other  matter,  but  it  appears  to  me  impossible  to  say  that  any  incon- 
venience can  be  apprehended  or  that  injustice  will  be  done. 

Indeed,  I  can  well  see  how,  in  so  important  a  matter  as  the  amount 
of  an  equity  in  property  to  which  the  Luces  had  a  legal  title  was  sub^ 
ject)  could  be  determined  in  a  suit  to  which  they  were  no  2)arties,  the 
greatest  injustice  might  be  done  them.  I  therefore  think  this  demur- 
rer must  be  overruled. 

The  demurrers,  therefore,  must  be  overruled,  and  by  the  32nd  of 
the  Orders  of  1828  of  the  English  Court  of  Chancery,  which,  by  our 
own  Act  is  made  the  practice  of  this  court,  the  defendants  are  com- 
pelled to  pay  the  plaintiff  the  taxed  costs  occasioned  thereby,  and  the 
derk  will  enter  the  order  accordingly.  But  the  defendants*  counsel, 
Mr.  Blair,  applied  to  me  in  the  presence  of  Mr.  Skinner,  the  plain- 
tiff's counsel,  immediately  after  I  had  delivered  the  above  judgment, 
for  an  order  giving  further  time  to  answer,  and  this,  I  think,  I  ought 
to  allow  on  condition  the  defendants  jmy  the  costs  occasioned  by  the 
demurrei*.  The  practice,  on  application  for  time,  is,  in  my  opinion, 
regolatod  by  the  practice  of  the  English  Court  of  Chancery,  prior  to 
1^9,  and  by  the  case  of  Trim  v.  Baker,^  it  was  held  this  must  be  a 


1883. 
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V. 

McGrath. 
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1883,        separate  application  by  the  defendant,  and  could  only  be  granted  on 

Fji^ijke      summons  and  not  ex  parte,  and  this  course  I  will  pursue  in  this  case, 

V,  and  make  a  separate  order,  and  as  the  counsel  of  both  parties  were 

McOrath«     before  me  on  this  application,  and  the  plaintiff's  counsel  did  not  object 

to  the  order,  there  can  be  no  necessity  for  such  a  summons  before  I 

give  the  defendant  what  he  asks  for,  and  as  the  defendant  may  not 

wish  to  take  the  benefit  of  my  order  by  complying  with  its  terms  by 

abandoning,  appealing  from,  and  accepting  it,  just  as  they  may  choose, 

I  think  it  right  to  give  them  the  option  of  doing  so.     The  clerk  will 

therefore  enter  separate  orders  for  time,  twenty  days  from  this  date, 

and  give  the  defendants  the  carriage  of  them. 

I  think,  however,  it  would  have  been  quite  competent  for  me  Uym. 
have  included  the  whole  in  one  order  as  was  done  by  Yice-Chanoellors 
Wigram  in  Waterton  v.  CrofU^ 

The  clerk  will  enter  the  like  two  orders  with  reference  to  Franke*^ 
demurrer. 

I  think  it  important  that  the  clerk  should  enter  and  keep  the  orderK— 
overruling  the  demurrers  separate  and  distinct  from  those  giving  tim*^  . 
to  answer,  for  the  first  are  Uie  plaintiff's  orders,  and  he  ou^t  to  hav>  — 
the  carriage  of  them,  and  the  orders  for  time  are  the  defendants',  an**  ^ 
they  ought  to  have  the  carriage  of  them. 

February  IG  and  17, 1882.    Blair,  for  the  appellants, 
demurrers  should  have  been  sustained  upon  several  grounds,- 
1.  The  plaintiff  does  not  by  his  bill  make  out  such  a  case  \ 
entitles  him  in  a  Court  of  Equity  to  any  relief. 


Whether  Franke  carried  out  the  terms  of  the  contract  wi 
the  plaintiff,  does  not  affect  the  defendants,  the  Luces.    Under 
the  contract  Franke  had  the  exclusive  right  to  sell  or  make 
contracts  for  sale  of  the  ice,  which  is  directly  antagonistic  to 
the  contention  of  the  plaintiff  in  his  bill.    It  is  not  sufficiently 
alleged  in  the  bill  that  the  defendants  were  acting  fraudulently, 
and  unless  such  does  appear,  the  Court  of  Equity  would  not 
have  jurisdiction.    [Weldon,  J.    There  could  not  be  any  ac- 
counting until  the  ice  was  sold.]    Certainly  not.    It  is  entirely 
consistent  with  the  terms  of  the  contract  that  Franke  could 
sell  the  ice  to  be  paid  for  on  delivery  at  New  Yorfc    And  if 
this  is  so,  an  injunction  should  not  have  been  granted  restrain- 
ing the  shipment.    [Wetmore.  J.    There  should  be  a  specific 
allegation  of  fraud.]    Certainly,  and  such  an  allegation  does 
not  even  impliedly  exist.    [EiNQ,  J.    Would  Franke  have  a 
right  to  sell  to  third  parties,  retaining  an  interest  for  himself  ?] 
I  think  so,  although  the  contention  is  not  neoessary  in  this  osBe. 
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[Pajmer,  J.    It  is  necessary  to  put  forward  the  facts  upon        ^^83. 
vrhich  fraud  could  be  alleged.]     Yes,  and  to  allege  fraud.      Franke 
QPai-mer,  J.,  referred  to  sec.  251  Story  Equity  Pleading.]    The    mcGbath. 
intervention  of  the  court  was  sought  before  any  delivery  of 
"the  ice,  and  before,  under  the  agreement  with  McQrath,  Franke 
oould  be  called  upon  to  account.    No  question  of  equity  had 


2.  The  bill  is  multifarious.    The  prayer  for  the  setting  aside  of 
t;he  second  agreement  is  a  matter  with  which  the  Luces  could 
elearly  have  nothing  to  do.    It  does  not  in  any  way  affect  the 
i;aking  of  the  accounts.    There  was  no  allegation  in  the  bill  im- 
puting fraud  in  reference  to  the  second  agreement    The  omission 
lo  notify  the  Luces  that  the  second  agreement  was  obtained  by 
fraud,  estops  the  plaintiff  from  afterwards  setting  up  the  plea  of 
fraud.     If  this  be  true,  most  clearly  the  plaintiff  had  no  remedy 
in  a  Court  of  Equity.    And  if  the  second  agreement  is  to  be 
impeached  then  the  bill  is  demurrable  on  the  ground  of  being 
multifarious.    The  defendants,  the  Luces,  were  no  parties  to 
the  second  agreement.     1  Daniel's  Chan.  Pra.  334;  Campbell  v. 
McKay^     [Duff,  J.,  referred  to  Jones  v.  Ccdkin.^]    Story  Eq. 
PL  (ed.  1879)  par.  539;  Scdvidge  v.  Hyde;^  Cole  v.  Olover;^ 
J'erdevn  v.  Bright;^  Pearae  v.  Hewitt.^ 

3.  The  Court  of  Equity  had  no  jurisdiction  over  the  subject- 
matter  of  the  plaintiff's  bill,  because  it  appeared  that  all  the 
parties  were  resident  within  the  United  States ;  that  the  con- 
tract was  made  within  the  United  States,  and  out  of  the  juris- 
diction of  the  court ;  that  by  the  terms  of  the  contract  the  ice 
^was  to  be  shipped  out  of  this  Province,  and  that  the  contract 
^was,  in  respect  of  the  accounting  between  the  defendant,  Franke, 
Bnd  plaintiff,  dependent  on  the  shipment  and  sale  of  the  ice, 
imd  to  be  performed  in  the  United  States. 

Skvnner,  Q,  C,  and  Forbes,  contra.  The  first  agreement  was 
not  carried  out.  Upon  the  sale  of  the  ice  to  the  Luces,  the 
legal  right  would  be  in  them,  and  the  plaintiff's  only  remedy 
^woiild  be  in  a  Court  of  Equity.  The  sale  of  the  ice  to  the 
Xiuces  was  an  attempt  to  defraud  the  plaintiff  of  his  rights.  The 
plaintiff  placed  the  legal  title  to  the  ice,  in  which  he  had  a 

tiMjlkOr.Hn.  ♦16  0nuit892. 
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^883.  large  interest,  in  the  defendant,  Franke,  under  a  contract  thai 
Franke  Franke  should  sell  it  on  their  joint  account.  Instead  of  doing 
McG&ATH.  ^^^^»  ^°  order  to  deprive  the  plaintiff  of  his  intei'est,  he  trans- 
ferred the  ice  to  the  Luces,  at  the  same  time  maintaining  an 
interest  with  them.  They  knew  the  plaintiff's  rights,  and  the 
sale  was  clearly  an  attempt  to  fraudulently  defeat  him  of  his 
claim.  A  Court  of  Equity  is  the  proper  court  to  give  the  relie^ 
sought  for.  2  Chit.  Eq.  Dig.  1613;  Pairr  v.  Attorney  General;- 
Attm^ney  General  v.  Cradock,'^ 

As  to  the  want  of  jurisdiction,  see  Ho2)e  v.  Hope.^ 
As  to  the  alleged  multifariousness  of  the  bill,  see  Pointer 
V.  Pointon,^ 

The  prayer,  so  far  as  it  relates  to  the  second  agreement, 
rather  for  an  account  to  be  taken  between  the  parties.  TZZ 
following  facts  show  fraud  in  reference  to  the  second  agr^ 
ment :  that  they  did  not  pay  the  money  stipulated  for  in  1=^ 
agreement ;  that  they  ousted  the  plaintiff  as  their  agent  a.  3 
attorney ;  and  their  acts,  under  the  second  agreement,  tal^L* 
into  consideration  with  their  mode  of  getting  the  agreemez] 
Story  Eq.  Jurisp.  sec.  683.  The  bill  reveals  a  good  cause  £2, 
remedy  in  the  court  irrespective  of  any.  charge  of  fraud.  Com 
Stat.  chap.  49,  sec.  22. 

Blair,  in  reply. 

Oar.  adv,  wM, 
The  following  judgments  were  now  delivered : — 

King,  J.  The  plaintiff  (the  respondent  here)  seeks  by  to 
bill  to  restrain  the  defendants  (the  appellants  here)  from 
removing  a  quantity  of  ice  alleged  to  have  been  cut  and  pro- 
cured under  an  agreement  of  copartnership  between  the  plain- 
tiff and  the  defendant  Franke,  until  the  plaintiff  is  paid  or 
secured  the  amount  due  him  under  such  agreement;  he  also 
seeks  to  set  aside,  as  fraudulent,  inequitable  and  void,  a  second 
agreement  n^ade  between  the  same  parties  on  April  10, 1880, 
which  purported  to  rescind  the  copartnership  agreement,  and 
seeks  to  have  the  partnership  affairs  under  the  first  mentioned 
agreement  adjusted  and  settled  and  all  proper  accounts  taken.ete. 

The  case  the  plaintiff  set  up  is  this  :  he  says  that  in  March 
1880  he  entered  into  copartnership  with  the  defendant  Fmnl^ 
18CL&F.  4oa  •iDto.,  MeN.  lEaaai 
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V  York,  for  the  carrying  on  of  the  business  of  cutting,        18^3. 
y  and  shipping  10,000  tons  of  ice  in  this  Province.     By      Frankb 
icles  it  was  stipulated,  amongst  other  things,  that  Franke    mcGrath. 

advance  $1500  at  certain  times,  and  McGrath  was  to 
itend  the  operations  in  New  Brunswick,  including  the 
ig  of  the  ice.  The  ice  was  to  be  shipped  to  New  York 
rever  the  most  advantageous  market  might  be  obtained, 
anke  was  to  have  the  exclusive  right  to  make  contracts 

sales  of  the  ice  upon  such  tenns  as  he  might  think 

Franke*s  advances,  with  interest,  were  to  be  deducted 

oke  from  the  proceeds,  and  the  net  profits  were  to  be 

divided  between   the   parties,  and  losses  were   to  be 

borne.  Franke  was  to  have  the  right  to  purchase  out 
ih's  interest  at  the  rate  of  GO  cents  per  ton  as  per  bills 
3g,  and  McGrath  was  restricted  from  incurring  liabilities 
iater  extent  than  the  amount  of  Franke's  said  advances, 
bill  then  alleges  that  McGrath  performed  the  agreement 
part,  but  that  Fi*anke  did  not  perform  his  part  of  the 
3nt,  making  default  both  in  the  time  and  amount  of  his 
5S,  and  also  improperly  interfering  in  the  operation  in 
ovince,  whereby  the  operations  were  restricted  and  the 
reased  to  about  $700  more  than  the  parties  had  contem- 
Eind  McGrath  became  embarrassed, 
is  state  of  things  McGrath  applied  to  Franke  for  more 

which  Franke  declined  to  advance  unless  McGrath 
enter  into  a  new  agreement.  This  McGmth  at  first 
I  to  do  but  afterwards  consented  and  on  the  10th  April 
d  the  new  agreement.  This  agreement  rescinded  the 
ership  agreement  of  March,  and  tmnsferred  to  Franke 
3rath's  inteiest  in  the  ice,  and  constituted  McGrath 
's  agent  for  the  purpose  of  completing  the  business  of 

housing  and  shipping  10,000  tons  of  ice.  Franke 
bo  pay  $250  on  the  execution  of  the  agreement,  to  be 
id  in  carrying  on  the  business,  and  McGrath  was  not  to 
ay  purchases  nor  incur  any  expenses  in  carrying  on  the  . 
4  whereby  Franke  should  be  bound  to  a  greater  extent 
16  sum  of  $250.  Franke  was  to  sell  the  ice  to  such 
at  such  times,  on  such  terms,  and  in  such  quantities  as 
lid  deem  advisable,  and  out  of  the  proceeds  from  the 

[  N.  B.  Reports.  50 
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^^^'       first  sales  deduct  the  amount  he  should  then  have  advance<l 
Frankk      with  interest,  and  after  said  advances  and  all  expenses  con- 
McGrath.    ^Gcted  with   said   business  should  be  paid  in  full    including 
expenses  of  bringing  the  ice  to  market  and  selling  the  same, 
should  pay  to  McGrath  as  compensation  for  his  services  one 
half  of  the  net  profits  realized  from  the  sale  of  the  ice.     It  was  ^ 
also  agreed  that  Frankc  should  have  the  option  instead  of  com — 
pensating  McGrath  by  a  half  share  of  the  profits  to  take  thc::^ 
ice  on  shipboard  at  GO  cents  per  ton  as  per  bills  of  lading 
before  shipment  at  GO  cents  less  tlie  cost  of  shipping  it 


Franke's  advances  to  be  deducted  to  the  extent  of  30  cents  pe 
ton,  from  the  amounts  first  payable  to  McGrath,  and  the  i>  ^~JQ 
cents  per  ton  less  such  deductions  to  be  payable  on  receipt  h  «^=uy 
Franke  of  the  bills  of  lading. 

McGrath  charges  that  this  agreement  was  obtained  irovmr-nn 
him  by  fraud  and  without  adequate  consideration  and  that  it  is 

inequitable.     The  facts  on  which  he  relies  as  proving  this  a~      ro 
stated  in  the  38th  paragraph  of  the  bill.    He  there  charges  th        -t 
"by  the  nonpayment  of  the  $1500  by  Franke,  and  by  Frank^^s 
wrong  interference  with  the  plaintiff  in  cutting,  procuring  ar — irf 
housing  ice  the  plaintifi*  was  reduced  to  business  straits  Bmrmd 
difficulties  that  placed  him  wholly  at  the  mercy  of  and  in  tl^e 
power  of  Franke  who  inequitably,  unjustifiably  and  agains  ff>cpd 
faith  unlawfully  forced  and  compelled  plaintiff  to  execute  the 
agreement  of  10th  April.''    In  the  14th  paragraph,  after  statii^ 
that  Franke  had  offered  to  advance  $250  if  the  plaintiff  would 
execute  the  new  agreement,  he  says  he  protested,  but  findio; 
that  Franke  would  not  pay  him  the  $250  unless  he  would  si/jn 
the  agreement,  and  knowing  that  his  business  operations  in 
regard  to  the  ice  would  be  ruined  unless  he  got  the  money  as 
the  season  was  far  advanced,  he  consented  to  sign  under  protest 
and  executed  the  agreement.    He  also  complains  that  although 
the  new  agreement  stipulated  that  the  $250  were  to  be  advanced 
the  whole  of  such  amount  was  not  paid  to  him  but  only  tbe 
sum  of  $93,  which  he  took  and  which  he  does  not  offer  to  retam. 
I  do  not  think  that  there  is  anything  in  all  this  to  entitle 
the  plaintiff  to  have  the  second  agreement  set  aside.    If  ^ 
first  agreement  was  broken  by  Franke  the  plaintiff  had  hU 
remedy,  but  Franke  was  free  to  propose  anoUier  anangeiMt 
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» 

and  McGrath  was  free  to  accept  or  reject  it.    The  facts  do  not ^883. 

at  all  point  to  concealment  or  misrepresentation  or  fraud,  and  Frakkb 
there  is  nothing  approaching  to  compulsion,  and  if  the  consid-  moGrath. 
eration  was  inadequate  that  is  not  a  ground  for  setting  the 
agreement  aside  under  the  circumstances,  but  I  do  not  think  the 
consideration  inadequate.  McOrath's  compensation  under  the 
second  agreement  is  the  same  as  his  share  under  the  first,  viz.,  one 
half  share  of  net  profits,  while  by  the  second  agreement  he  is  freed 
from  sharing  in  the  losses.  It  is  true  that  under  the  second 
agreement  the  net  profits  are  to  be  obtained  after  deducting 
not  only  Franke's  advimces  but  also  the  expenses;  but  although 
the  expenses  are  not  referred  to  in  the  first  agreement  they  are 
probably  implied  in  the  expression  net  profits.  Then  as  to 
the  nonpayment  of  the  whole  of  the  $250, 1  do  not  think  that 
a  ground  for  setting  aside  the  agreement ;  besides  the  plaintiff 
took  the  $93,  part  of  the  amount,  and  kept  it,  and  did  not 
offer  to  return  it;  and  I  think  from  the  various  paragraphs  of 
his  bill  following  the  setting  out  of  the  said  agreement,  includ- 
ing his  letter  of  June,  that  he  acted  under  the  second  agree- 
ment. 

The  next  question  is  whether  the  equities  of  his  case  entitle 
the  plaintiff  to  any  other  relief.  I  am  inclined  to  think  that 
this  means  any  equities  which  would  entitle  him  to  relief  if  he 
had  inserted  a  general  prayer  for  relief,  which  the  act  dispenses 
with.  In  this  view  the  further  relief  would  have  to  be  con- 
sistent with  the  case  set  up  by  the  bill  as  a  whole  and  with  the 
relief  specially  prayed  for.  Where  bill  alleges  fraud  the  plain- 
tiff cannot  be  permitted  to  support  it  upon  any  other  ground. 
In  order  to  entitle  plaintiff  to  a  decree  under  the  general  prayer 
different  from  that  specifically  prayed  for,  the  allegations  relied 
upon  must  not  only  be  such  as  to  afford  a  ground  for  the  relief 
sought,  but  they  must  have  been  introduced  into  the  bill  for 
the  purpose  of  showing  a  claim  to  relief  and  not  for  the  mere 
purpose  of  corroborating  the  plaintiffs  right  to  the  specific 
relief  prayed  for :  Daniel  Ch.  Prac.  p.  381. 

The  question  then  is,  whether  the  plaintiff  has  shown  any 
equities  at  all  by  his  bill  entitling  him  to  relief.  We  are  now  to 
assume  that  the  second  agreement  is  valid.  As  to  this  the  plain- 
tiff alleges  that  the  $250  were  not  advanced  to  him ;  that  Fianke 
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18S3.  continued  to  interfere;  that  through  his  agent,  King,  he  gave  ^>, 

Fkankk  that  plaintiff  had  nothing  to  do  with  the  ice;  also  that  Fraxi^^ 
MoGkatu.  ^^^^  made  over  the  ice  to  the  defendants,  Luces,  on  a  private 
understanding  under  which  they  were  to  be  jointly  intere^kd 
in  it.  As  to  all  these  matters  except  the  last,  1  think  there  is 
very  little  in  them.  As  to  the  last  I  should  be  inclined  to  think 
it  sufficient  to  entitle  the  plaintiff  to  relief,  my  only  douU 
on  this  point  being  whether  the  fraud  is  sufficiently  alleged 
When  f mud  is  charged  the  facts  upon  which  it  is  alleged  must 
be  clearly  stated  and  strictly  proved.  By  the  agreement  Fnmke 
was  to  sell  the  ice  and  he  and  McGrath  were  to  share  in  the 
proceeds..  I  think  the  effect  of  thb  is  to  make  it  the  duty  of 
Franke  to  deal  with  this  particular  property  in  a  particular 
way,  viz.,  to  make  sales  of  it  to  the  best  of  liis  judgment,  with 
the  honest  intention  of  doing  the  best  he  can  for  the  commo& 
interest  of  both  himself  and  McGrath.  Mow  the  bill  alleges  in 
the  tSlst  paragraph  that  "Franke  has,  as  plaintiff  believes,  widi 
a  view  of  ousting  plaintiff  from  his  rights  in  regard  to  said  ice, 
made  the  said  ice  over  to  said  defendants,  A.  J.  Luce  &  Go, 
upon  a  private  understanding  known  only  between  and  by  the 
said  defendants,"  and  in  the  34th  paragraph,  that  "the  plain- 
tiff is  informed  and  believes  and  alleges,  tliat  the  said  drfend- 
ants  aix'  jointly  interested  in  certain  ice  speculations,  and  that 
thov  the  said  defendants  intend  if  they  can  get  the  ice  so  cut 
and  pix^ureil  by  plaintiff  taken  out  of  the  Province  to  turn 
the  same  to  their  joint  account," 

Now  assuming  that  this  is  sufficiently  allured,  I  think  that 
it  discloses  a  breach  of  duty  and  want  of  good  faith  on  the  part 
of  Franke.  and  a  dealing  with  the  property  contrary  to  his 
ilut y.  fv^r  1  think  what  the  ag^^ement  contemplates  is  an  out 
and  out  sale  in  the  market  to  a  bonajule  purchaser  and  to  the 
K\st  advanta4^\  whereas,  if  Franke  has  given  to  Luce  an  inter- 
est in  this  ice  with  himself  he  has  thereby  disqualified  himsdf 
f  n>m  (vrf orming  his  duty  to  McOrath,  for  Luce  not  being  bound 
to  Si-H  nuj:ht.  if  this  st4.KKi.  decline  to  sell  when  Franke  iriahed 
to  st^ll  If  Franke  wisheii  to  get  rid  of  the  obligation  to  «B 
and  accvnmt,  ho  cvnild  only  do  so  by  purchasing  himself  on  ce^ 
tain  tonus  while  iho  ice  was  ^till  in  this  Provinoe. 

As  to  Uii>  option  it  M>ems  to  mc  that  it  is  not  open  to  Erinke 
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)  say  that  his  dealing  with  the  ice  as  charged  (in  the  bill  is  a        ^^33. 
ealing  with  it  by  virtue  of  the  option  clauses  of  the  agree-      Franks 
lent;  for  first  I  think  his  option  should  be  declared,  and  in    mcGrath. 
lo  next  place,  in  view  of  McGrath *s  letter  to  him  of  June, 
sking  if  he  will  take  the  ice  under  that  clause,  and  in  view  of 
is  failure  to  reply  to  the  inquiry,  I  think  it  must  be  assumed 
lat  Franke  did  not  propose  to  take  the  ice  on  the  terms  of 
le  option  clause. 

On  the  whole  therefore,  but  with  some  doubts  whether  the 
slief  that  I  think  should  be  gmnted  is  consistent  with  the 
3ope  of  the  bill  and  with  the  prayer  of  the  bill,  I  think  that 
tic  appeal  should  be  dismissed.  I  may  add  that,  as  under  the 
Dcond  agreement  the  expenses  of  getting  the  ice  are  to  be  first 
educted  before  dividing  the  net  proceeds,  any  expenses  in- 
urred  by  McGrath  under  the  first  agreement  might  possibly 
lave  to  be  taken  into  account.  Under  the  fii'st  agreement 
fcGrath  could  not  incur  liability  above  the  amount  to  be 
dvanced,  viz.,  SldOO,  but  as  that  amount  was  not  advanced,  it 
nay  be  that  McGrath  incurred  expenses  within  that  amount 
ixkt  in  excess  of  the  sum  actually  received,  although  no  para- 
;raph  of  the  bill  charges  this  in  very  clear  terms.  Further, 
.Ithough  the  first  agreement  was  rescinded  and  the  partner- 
hip  declared  to  be  at  an  end,  it  would  still  exist  for  the  settle- 
oent  of  disputed  questions  arising  under  it,  and  plaintiff 
night  have  the  right  to  have  the  partnership  aflairs  under  it 
adjusted  and  settled.  As  to  such  matters  the  Luces  however 
vould  not  be  liable. 

I  have  considerable  doubts  in  this  case,  but  on  the  whole,  I 
lave  come  to  the  conclusion  that  the  judgment  of  the  learned 
Fudge  in  equity  should  be  sustained,  and  the  more  so,  as  the 
)ractice  seems  to  favor  the  determination  of  such  matters  on 
he  hearing. 

The  law  on  this  point  is  thus  stated  in  Daniel  Ch.  Prac  543 : 

"  A  demurrer  will  lie  wherever  it  is  clear  that  taking  the 
iharges  in  the  bill  to  be  true,  the  bill  would  be  dismissed  at 
ihe  hearing,  but  it  must  be  founded  on  this :  that  it  is  an  abso- 
ute,  certain  and  clear  proposition  that  it  would  be  so ;  for  if  it 
s  a  case  of  circumstances  in  which  a  minute  variation  between 
,hem  as  stated  by  the  bill  and  those  established  by  evidence 
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^883. may  either  incline  the  Court  to  modify  the  relief  or  to  gra^ 

Franke     no  relief  at  all,  the  Court,  although  it  sees  that  the  granti^ 
McGrath,    ^^^  modified  relief  at  the  hearing  will  be  attended  with  coo^i; 
crable  difficulty,  will  not  support  a  demurrer." 

Palmer,  J.    These  are  two  appeals  from  two  several  decnw 
of  the  Judge  in  Equity,  overruling  the  separate  demurren  of 
the  defendants,  and  I  think  it  will  be  convenient  to  dispose  of 
the  defendant,  Frankc's,  appeal  first. 

The  bill  alleges  that  the  plaintifi*  and  the  defendant,  Fnoke, 
on  the  9th  of  March,  1880,  in  New  York,  entered  into  a  part- 
nership agreement,  as  follows : — 

"  Memorandum  of  agreement  made  the  ninth  day  of  March,  1880, 
between  Louis  Franke,  of  the  City  of  New  York,  of  the  firet  pirt; 
and  Thomas  McGrath,  of  the  same  place,  of  the  second  part,  wit- 
nesseth  :  That  the  said  parties  hereby  enter  into  co-partnership  intlie 
businesj  of  cutting,  housing  and  shipping  ice  in  the  Province  of  Net 
Biimswick,  Canada.  Said  Franke  is  to  invest  and  advance  as  capital 
for  the  purpose  of  said  business  the  sum  of  fifteen  hundred  doUan,  to 
be  paid,  five  hundred  dollars  thereof  at  tlie  execution  of  this  agne* 
ment ;  five  hundred  dollars  within  ten  days  from  the  date  hereof,  aad 
the  balance  ^ve  hundred  dollars  in  two  payments  of  two  hundred  and 
fifty  dollars  each,  one  of  which  is  to  be  made  on  the  25th  day  of 
March,  1880,  and  the  other  on  the  first  day  of  April,  1880.  Said 
McGrath  is  to  pix)ceed  at  once  to  Sheffield,  on  the  St.  John  Biver, 
New  Brunswick,  and  invest  said  money  so  advanced,  or  so  maoh  ai 
may  be  necessary  in  the  cutting  and  housing  ten  thousand  tonsof  ioe> 
and  shall  ei*ect  a  suitable  house  or  building  for  preserving  and  jfo- 
tecting  said  ice  until  shipment,  and  said  McG-rath  is  to  remain  in 
New  Brunswick  and  superintend  said  operations  during  the  tiflie 
necessary  to  cut  and  house  said  ice,  and  is  to  give  his  exclusive  time 
and  services  thereto  and  not  be  engaged  in  any  other  business  or  ente^ 
prise  during  such  time,  and  it  is  also  understood  that  when  the  tiD0 
airives  for  the  shipment  of  said  ice  he  shall  superintend  the  shipouii^ 
thereof.  In  consideration  of  the  advances  so  to  be  made  by  tiie  atfd 
Franke  it  is  understood  that  all  personal  property  that  shall  be  pof' 
chased,  including  buildings  necessary  for  the  prosecution  of  said  ba«- 
ness  shall  be  l)ought  in  the  name  of  and  billed  to  said  Frsnke,  and 
that  he  is  to  be  exclusive  owner  thereof,  and  he  shall  also  nuke  aad 
have  the  exclusive  right  to  control  the  sale  of  all  ice  to  be  cut,  andit 
is  fui*ther  agreed  that  out  of  the  first  proceeds  of  sales  there  shall  be 
repaid  to  said  Franke  the  amount  of  his  advances,  namely ;  fiftefl^ 
hundred  dollars  with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum,  and  after  said  advances  and  interest  are  repaid  to  said  Fnob 
the  net  proceeds  or  profits  to  be  derived  from  the  sale  of  said  ioe  an 
to  be  equally  divided  between  the  parties  to  this  agreement^  and  if  anf 
losses  shall  happen  in  said  business  they  are  to  be  boRie  by  vSi 
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Murties  equally.  It  is  contemplated  that  said  ice  is  to  be  shipped  to 
STew  York  or  wherever  the  most  advantageous  market  may  be 
>btained,  and  said  Franke  is  to  have  the  exclusive  right  to  make  eon- 
;ract8  for  the  sales  of  said  ice  upon  such  terms  as  he  may  think 
proper  and  make  collections  therefor  and  account  to  said  McGrath 
tor  such  collections.  Said  Franke  reserves  the  right  at  any  time  after 
:iie  ice  is  cut  and  housed  to  purchase  the  interest  of  said  McGrath 
bherein  by  paying  to  him  the  sum  of  sixty  cents  per  ton  therefor, 
properly  stored  and  dunnaged  on  board  vessels  by  said  McGrath  (it 
being  understood  that  in  case  said  Franke  exercises  said  option  ho  is 
to  be  first  allowed  his  advances  and  interest  before  paying  to  said 
McGrath  said  sum  of  sixty  cents  per  ton  for  his  interest)  and  which 
price,  sixty  cents  per  ton,  is  to  be  paid  upon  receipt  of  bill  of  lading 
as  per  in-take  weight  for  such  cargo  as  it  shall  be  shipped,  and  in  ca.se 
said  Franke  elect  to  purchase  said  McGmth's  interest  the  latter  shall 
have  no  further  claim  to  the  profits  arising  from  said  business.  Said 
Franke  is  not  to  be  required  to  give  his  personal  services  in  said  busi- 
ness except  as  may  be  necessary  in  making  sales  of  said  ice.  Said 
business  shall  be  prosecuted  during  the  spring  and  summer  of  1880, 
but  it  is  expected  that  said  ice  will  be  cut  and  housed  within  thirty 
days  after  the  date  of  this  agi'eement.  The  said  McGrath  is  to  keep 
an  accurate  account  of  all  expenditui*es  made  in  said  business  and 
will  render  upon  request  to  said  Franke  a  detailed  statement  thereof 
with  the  vouchers  therefor.  In  case  it  shall  hereafter  be  determined 
by  the  parties  hereto  to  cut  a  greater  quantity  than  ten  thousand  tons 
of  ice  said  Franke  is  to  advance  whatever  money  may  be  necessary 
therefor.  In  no  event  shall  said  McGratk  have  the  right  to  purchase 
for  the  account  of  said  business  or  incur  liabilities  therein  to  a  greater 
extent  than  the  amount  of  said  advances  to  be  made  by  said  Franke 
without  his  written  consent  being  first  obtained.  In  case  said  Franke 
exercises  the  option  of  purchasing  said  McGrath's  interest  in  said  ice, 
only  one  half  of  the  proceeds  of  the  cargoes  first  shipped  shall  be  ap- 
propriated to  the  repayment  of  said  Franke's  advances  until  such 
advances  are  paid  in  full,  and  the  other  half  of  such  cargoes  are  to  be 
paid  for  as  received  to  said  McGrath  at  said  rate  of  sixty  cents  per 
ton. 

This  agreement  is  to  be  construed  according  to  the  laws  of  the 
State  of  New  York. 

In  witness  whereof  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

(Signed)  Louis  Franks.     [L.S.] 

Sealed  and  delivered  in  the  presence  of 

(Signed)  H.  B.  Hatheway." 

It  further  alleges  that  the  plaintiff  proceeded  to  New  Bruns- 
wick to  perform  his  part  of  the  agreement ;  but  Franke  did 
not  make  ihe  advances  as  agreed,  only  making  a  part  of  them. 
The  plaintiff  continued  to  carry  on  the  business ;  but  Franke's 
agent  interfered  with  him,  and  prevented  him  from  getting  as 


1883. 


Franks 

V, 

McGrath. 


472  HILARY  TElUf,  XLVI.  VICTORIA, 

^8S3.        much  ice  as  he  otherwise  would ;  that  such  interference,  a 

Franks      not  making  the  advances,  caused  a  loss  in  all  of  about  390^ 

McG^ATH.    ^^^  these  niattei-s  caused  the  plaintiff  to  become  embarrasses- 

and  he  applied  to  Franke  for  money  to  pay  the  men  and  oth^ 

running  expenses,  which  he  refused,  unless  the  plaintiff  sign^ 


a  new  agreement.     Plaintiff  did  sign  a  new  agreement,  a  co] 

of  which  is  as  follows : — 

"  This  a^n^euiont  made  and  entered  into  this  10th  day  of  April,  m 
D.  18S0,  lx»tween  Ix>uiH  Franke  and  Thomas  McGrath,  of  the  Ci 
of  New  York,  witne^^seth :  Whereas  the  parties  hei*eto,  by  an 
mcnt  l)earing  date  the  ninth  day  of  March,  A.  D.  1880,  entered  ia^ 
a  eo-pai-tiiership  for  the  purpose  of  caiTying  on  the  business  of  cnttiin  a 
housing  and  shipping  ice  in  the  Province  of  New  Brunswick,  Caiuu.t« 
and  the  said  Franke  has  advanced  under  said  agreement  the  sum.   ef 
fifteen  hundred  dollai-s,  and  at  the  i*equest  of  the  said  McGrath    is 
about  to  advance  the  further  sum  of  two  hundi*ed  and  fifty  dollani  for 
the  purpose  of  carrying  on  said  business.     Now  therefore  in  consider- 
ation of  one  dollar  by  each  to  the  other  of  the  jiarties  hereto  paid  it 
is  hereby  agreed  that  the  partnership  created  by  the  said  agreenieot 
of  March  9th,  1 880,  sliall  cease  and  determine  on  the  execution  of 
this  agreement,  and  the  said  Franke  hereby  constitutes  and  appoints 
the  said  McGrath  his  agent  and  attorney  for  the  purpose  of  complet- 
ing the  business  of  cutting,  housing  and  shipping  ten  thousand  tons 
of  ice,  said  ice  to  be  cut  and  housed  as  soon  as  possible  and  the  sud 
McGitith  hereby  accepts  said  appointment  and  agrees  to  act  as  the 
agent  of  said  Franke  and  to  supeiintend  the  housing  and  cutting  of 
said  ten  thousand  tons  of  ice,  and  when  the  time  of  shipment  of  said 
ice  arrives  to  sui>erintend  the  shipment  thereof  to  such  places  and  in 
such  quantities  as  the  said  Franke  shall  direct,  and  until  such  ice 
shall  be  cut,  housed  and  shipped,  said  McGrath  shall  remain  in  New 
Brunswick  and  give  his  entire  time,  services  and  attention  to  stid 
business.     Said  McGrath  shall   keep   accounts  of  all   expenditares 
made  in  said  business  and  shall  render  to  said  Franke  a  detailed 
statement   thereof,   with  the  vouchers  thereof,  whenever  the  said 
Franke  shall  so  request,  and  said  McGrath  shall  make  no  purchases 
nor  incur  any  oxi>enses  in  carrying  on  said  business  whereby  the  said 
Franke  shall  become  lx)und  to  a  greater  extent  than  the  sum  of  two 
hundred  and  fifty  dollars  (which  sum  the  said  Frank  shall  pay  on  the 
execution  of  these  presents,  to  be  expended  in  carrying  on  said  busi- 
ness) without  the  written  consent  of  said  Franke.     Said  Franke  shall 
sell  the  said  ice  to  such  i)arties,  at  such  times,  on  such  terms  and  in 
such  quantities  as  he  shall  deem  advisable,  and  out  of  the  proceeds 
from  the  first  sales  he  shall  deduct  and  retain  the  amount  of  money 
he  shall  then  have  advanced  with  interest  thereon  at  the  rate  ci  ax 
per  cent,  per  annum,  and  after  said  advances  and  all  ezpoises  oaor 
uected  with  said  business  are  paid  in  full,   induding  expenseB  of 
bringing  the  ice  to  market  and  selling  the  same,  he  ahall  pay  to  the 
said  McGnith,  as  compensation  for  his  services^  one  half  of  tbe  net 
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ofits  realized  from  the  sale  of  the  said  ice.  And  it  is  further  agreed 
tween  the  parties  hereto  that  the  said  Franke  shall  have  the  option, 
^r  the  ice  is  cut  and  housed,  to  adjust  the  coniponsation  of  said 
tsGrath  by  paying  him  at  the  rate  of  sixty  cents  per  ton  for  all  ice 
operly  stored  and  dunnaged  on  board  vessels  by  said  McGrath,  or  if 
Id  Franke  shall  sell  said  ice, or  any  |)oi'tion  thereof  without  first  having 
s  same  loaded  upon  vessels,  then  and  in  case  whatever  sum  it  would 
it  said  McGrath  to  properly  store  and  dunnage  said  ice  on  board 
Bsels  is  to  be  deducted  from  said  sum  of  sixty  cents  per  ton  before 
{nsting  said  McGrath's  compensation  under  this  agreement  and  the 
vances  said  Franke  shall  have  made,  and  the  expenses  incurred  with 
bereat  to  be  fii'st  deducted,  which  price  of  sixty  cents  i>cr  ton  said 
anke  shall  pay  the  said  McGrath  upon  receipt  of  bill  of  lading  as 
r  in-take  weight  for  each  cargo  as  it  sliall  Ije  shipped,  and  in  case 
id  Franke  elects  to  jmy  and  adjust  said  McGmth's  compensation  in 
at  manner  the  latter  shall  have  no  further  claim  fur  compensation, 
d  in  case  said  Franke  elects  to  measure  said  McGrath's  compensa- 
m.  in  the  manner  last  above  detailed,  it  is  understood  that  only  one 
It  of  the  proceeds  of  the  cargoes  first  shipped  shall  be  appropriated 
the  repayment  of  said  Franke's  advances  until  such  advances  are 
id  in  full,  and  the  other  half  of  the  proceeds  of  such  cargoes  shall 
paid  for  as  received  to  said  McGrath  on  account  of  his  Siiid  com- 
nsation  at  said  rate  of  sixty  cents  per  ton,  and  the  said  McGmth 
reby  assigns,  transfers  and  sets  over  to  the  said  Franke  all  his,  the 
id  McGrath's,  interest  in  all  ice  cut  or  housed  by  him  since  said 
nth  day  of  March,  1880,  it  being  understood  that  from  the  date 
this  agreement  said  Franke  is  to  be  the  sole  owner  of  all  ice  now 
t  or  hereafter  to  be  cut  by  said  McGrath  during  the  present  season. 
In  witness  whereof  the  parties  to  this  agreement  have  hereto  set 
eir  hands  and  seals  the  day  and  year  first  above  written. 

Louis  Franke,  [L.  S.] 
Thomas  McGrath.  [L.S.] 
In  the  presence  of  J.  Andrew  Post." 

On  Franke's  agent  promising  to  pay  him  S250  he  signed  it; 

id  after  he  signed  it,  Franke's  agent  refused  to  give  plaintiflF 

6  S250,  or  return  the  agreement,  but  sent  it  to  New  York, 

id  immediately  informed  the  operatives  that  the  plaintiff  had 

(thing  to  do  with  the  business.    After  this,  Franke  interfered 

ith  the  plaintiff,  and  prevented  him  from  proceeding  with  the 

3rk  as  agreed,  and  only  paid  him  $93,  instead  of  the  $250;  in 

nsequence  the  plaintiff  only  procured  5000  tons  of  ice,  instead 

10,000,  which  he  otherwise  would  have  got.    That  as  soon 
the  second  agreement  was  signed,  Fi-anke's  agent  gave  the 

aintiff  notice  that  he  should  have  nothing  to  do  with  the  ice; 

at,  beside  the  money  advanced  by  Franke,  the  plaintiff  in- 

rred  debts  in  procuring  the  ice.    The  value  of  the  ice  at  the 
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^^^'        time  of  the  filing  of  the  bill  was  SIO  per  ton  in  New  York,  an(^   ^^ 
Franke      it  would  cost  $4.50  per  ton  to  deliver  it  there,  and  the  valu 

MuGratii.    ^^  *'^^  ^^^^^  *^^^»  when  there,  was  $20,000  at  least. 

In  this  state  of  things,  Franke  and  the  defendant,  A.  J.  Luc 
who  with  his  brother,  the  other  defendant,  residing  and  doin^  ^^"^g 
business  in  co-partnership  in  New  York,  came  to  this  Provincc^^zie, 
and  then  had  a  knowledge  that  the  plaintiff  had  a  claim  oi:  m.  mn, 
and  was  interested  in  the  said  ice ;  and  that  the  plaintiff  inc~~^D)- 
tended  to  enforce  his  claim  Ix^fore  the  ice  was  removed ;  an*  j«ncl 
the  said  A.  J.  Luce  stated  that  the  claim  of  the  plaintiff  di»  Sad 
not  exceed  $2000. 

The  bill  further  alleges  that  Franke,  as  the  plaintiff  believec^  d, 
with  a  view  of  ousting  the  plaintiflF  of  his  rights  in  the  ic^^^- 
made  it  over  to  the  defendants,  A.  J.  Luce  &  Co.,  upon  a  priva 
understanding  known  only  between  the  defendants  thcmselv 

that  all  the  defendants  are  jointly  interested  in  ice  speculatior is, 

and  intended,  if  they  could  get  the  ice  out  of  the  Province,  to 

turn  the  same  to  their  joint  account;  that  the  defendants*  h^isad 
contracted  with  a  party  in  New  York  to  supply  him  with  50-     ^ 
tons  of  ice,  the  then  present  year ;  that  the  defendants  wter-   re^ 
at  the  time  of  the  filing  of  the  bill,  engaged  in  removing  fci^he 
ice  to  New  York  with  all  poasible  speed. 

The  bill  further  alleges  that  unless  the  defendants  were    :x«. 
strained  from  removing  the  ice  from  this  Province  until    -fibe 
plaintifi*  be  paid,  or  secured  what  was  due  him,  he  would     be 
without  adequate  remedy ;  that  all  the  defendants  repudi^^ 
all  claims  of  the  plaintiff  for  anything  in  regard  to  the  ice,   ot 
to  recognize  him  in  any  way,  in  the  matter  of  the  ice,  or  ^e 
business  in  connection  therewith. 

On  the  argument  of  the  demurrer  in  the  Ck)urt  below  there 
were  three  grounds  made : 

1st.  Want  of  jurisdiction  over  the  subject-matter. 

2nd.  Multifariousness. 

3rd.  Want  of  equity. 

The  defendants'  counsel  on  this  appeal  have  virtually  aban- 
doned the  two  first,  and  insisted  only  on  the  last  of  these  points, 
the  want  of  equity. 

Before  discussing  Franke's  demurrer,  it  will  be  convenient 
to  notice  several  rules  of  pleading. 


to 
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Ist.  That  every  thing  properly  alleged  in  the  bill  is  by  the        ^883. 
emurrer  admitted  to  be  true.  Franks 

2nd.  That  if  the  facts  so  alleged  and  admitted  entitle  the    moGrath. 
laintiif  to  any  relief  whatever  in  this  court  against  the  de- 
mdant,  he  cannot  demur  to  the  whole  bill,  and  as  he  has  done 
>,  in  that  case  his  demurrer  must  be  overruled. 

Bearing  these  rulas  in  mind,  what  are  the  material  facts  so 
lleged  ?    They  are  as  follows : 

The  plaintiff  got  out  5000  tons  of  ice  under  these  agree- 
lents,  and  if  they  both  stand,  excluding  Franke's  right  to  take 
16  ice  under  the  60  cents  clause,  which  it  is  admitted  he  is 
ot  entitled  to  enforce,  as  he  did  not  exercbe  that  option,  the 
laintiff  is  bound  to,  and  has  the  right  to  superintend  the  ship- 
ing  of  the  ice ;  it  was  to  be  shipped  to  New  York,  or  wher- 
v^er  the  most  .advantageous  market  could  be  obtained  for  it, 
nd  he  was  to  give  his  .pergonal  services  to  the  business,  and 
3  do  the  whole  of  it,  except  making  the  sales.  And  by  the 
lid  agreement  it  was  made  the  duty  of  plaintiff  to  cut  ice  and 
uperintend  the  shipping  of  it,  and  he  was  to  remain  in  New 
Brunswick  and  give  his  entire  time  to  the  business  until  the 
^  was  shipped.  Franke  was  to  sell  the  ice  to  such  parties  at 
iich  times,  and  on  'such  terms,  and  in  such  quantities,  as  he 
iiould  deem  advisable.  The  agreement  then  provides  what 
e  is  to  do  with  the  proceeds,  after  deducting  the  bringing  of 
le  ice  to  market,  and  selling  the  same ;  the  agreement  then 
3signs  all  the  plaintiff's  legal  title  to  Franke. 

I  think  that  by  this  agreement,  taken  altogether,  Franke 
ras  only  authorized  to  sell  the  ice  to  be  shipped  by  McGrath 
)  New  York,  or  wherever  the  most  advantageous  market 
3uld  be  obtained,  and  he  had  no  right  to  sell,  except  for  ship- 
lent ;  otherwise  the  part  of  the  agreement  that  provides  that 
laintiff  was  to  superintend  the  shipment,  and  that  Franke 
ras  to  deduct  the  expenses  of  shipping  would  not  apply ;  and 
think  I  am  bound  to  construe  the  agreement  so  as  to  make 
very  word  in  it  sensible  and  have  some  operation.  Ditclier  v. 
Venison ;^  Cargo  ex  "ArgosJ"'  But,  at  all  events,  I  think  it 
I  beyond  all  question  that  Franke  was  bound  to  sell  this  ice 
)  the  best  advantage,  and  he  had  no  right  to  transfer  the  legal 

lU  Moo.  p.  a  a  807.  tL.  B.  6.  P.  C.  App.  168^ 
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_^883. title  in  it  to  another  person,  on  an  understanding  thai  he  ^ 

FuANKE  to  have  an  interest  in  the  proceeds  upon  another  sale.  Saea 
McG&ATH.  proceeding,  I  think,  would  be  the  plainest  fmud  on  the  rigj 
of  the  plaintiff  It  will  be  seen  that  if  the  ice  had  been  dup 
ped  and  gone  forward  to  New  York  either  by  a  sale,  or  h 
sale,  the  property  until  paid  for  would  be  in  Franke,  and  tk 
plaintiff  could  look  after  the  proceeds;  but  if  Franke  izutead 
of  so  sending  it  forward,  transferred  the  property  in  it  brfoB 
it  leaves,  the  plaintiff  would  be  deprived  of  his  secarity  foi 
what  was  coming  to  him  out  of  it  This  agreement  puts  the 
legal  property  in  Franke;  but  he  holds  that  legal  property 
subject  to  the  equities  of  the  plaintiff,  contained  in  those  agree- 
ments, and  when  he  violated  those  agreements,  he  was  gtiiltjf 
of  a  fraud  and  a  breach  of  trust,  and  it  is  the  commonest  and 
plainest  law  for  this  court  to  remedy  this : 

1st.  By  making  such,  as  trusts,  account  to  the  person  en- 
titled, and  make  it  good. 

2nd.  In  case  there  is  any  attempt  to  transfer  the  property 
in  defiance  of  the  agreement,  to  prevent  it  by  an  injusdioo 
order. 

3rd.  By  making  all  parties  disclose  what  they  have  doie 
with  the  property. 

Either  of  these  Is,  in  my  opinion,  sufficient  to  nn|M«fAin  tk 
suit  in  this  court ;  and,  if  either  exists  in  this  case,  the  demo' 
rer  should  be  overruled.  I  think  they  all  exist,  and  therefoD 
the  demurrers  should  be  overruled. 

What  did  this  defendant,  Franke,  do  ?  By  having  only  ^ 
light  to  sell  to  be  shipped  by  plaintiff,  as  I  think,  he  sold  abs^ 
lutely  and  denied  that  the  plaintiff  had  a  right  to  superinteH 
the  shipping  or  have  anything  to  do  with  it 

But  suppose  I  am  wrong  in  this,  and  he  is  entitled  to  ae 
without  shipping,  then  could  he  sell  to  a  person  to  hold  putl 
for  himself ;  or  in  other  words,  sell  to  himself  really  and  pa 
the  title  to  some  other  person  to  enable  him  to  cany  that  oc 
and  is  not  the  attempting  to  do  it  a  fraud  on  the  plaiatif 
And  even  if  he  did,  could  he  do  this  secreUy,  giving  the  jdil 
tiff  no  account  of  what  he  had  done  and  denying  his  right 
any  of  the  proceeds  and  make  away  with  them  7  Smdy  DC 
And  even  if  the  plaintiff's  case  was  put  as  low  as  his  right 
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ft  deelaraiioD  of  his  right  to  the  proceeds,  whieh  he  is  given  by        ^^^' 
the  49th  chapter  ConsoL  Statutes,  sec.  53,  his  demun*er  could      Frav&b 

not  succeed.  MooiATH. 

It  must  always  be  borne  in  mind  that  although  Franke  had 
the  legal  title  in  this  property,  in  equity  a  part  of  the  proceeds 
of  it  belonged  to  the  plaintiff,  and  Franke  was  bound  to  sell  to 
the  best  advantage  and  to  account  to  the  plaintiff  for  it,  and 
fts  he  was  authorized  to  sell  it,  he  could  only  sell  it  according 
to  such  authority,  and  if  he  did  otherwise  he  committed  a 
breach  of  tnLst,  and  consequently  he  was  pro  tanto  the  agent 
of  the  plaintiff  for  such  sale.  This  being  so,  the  account  can 
be  more  conveniently  taken  here  than  in  a  court  of  law,  and 
therefore  this  court  has  jurisdiction  to  deal  with  it.  See  Mc- 
intosh V.  Oreat  Western  Railway  Company;^  Taff  Vale  Rail- 
way Co.  V.  Nixon  ;*  Kimberley  v.  Dick,^ 

If  what  is  alleged  in  this  bill  is  true,  then  before  this  matter 
can  be  fully  settled  between  the  plaintiff  and  Franke,  I  think 
the  account  between  them  would  involve  too  manv  minute 
claims  and  counter-claims,  to  be  satisfactorily  disposed  of  by  a 
jury,  and  that  this  court  has  jurisdiction  to  deal  with  the  case, 
and  is  bound  to  do  so. 

Lord  Cottenham  in  the  N.  E.  Railway  Company  v.  Marti/n.* 
says :  "  The  jurisdiction  of  this  court  in  matters  of  accounts  is 
not  exercised  as  in  many  other  cases  to  prevent  injustice  which 
would  arise  from  the  exercise  of  a  purely  legal  rignt  or  to 
enforce  justice  when  a  court  of  law  cannot  afford  it,  but  the 
jurisdiction  is  concurrent  with  the  court  of  law,  and  is  adopted 
because  in  certain  cases  it  has  a  better  means  of  ascertaining  the 
rights  of  the  partiea" 

I  cannot  conceive  a  case  where  the  exercising  will  apply  with 
greater  force  than  in  this  case,  even  if  fraud  was  eliminated 
from  the  case  altogether ;  remember  here  there  was  a  secret 
sale,  and  withheld  from  the  plaintiff,  he  is  still  allowed  to  waste 
his  time  and  money  in  New  Brunswick,  not  knowing  when  he 
might  be  called  upon  to  attend  to  the  shipping  of  the  ice,  and 
the  proceeds  of  the  ice  retained  from  him ;  is  it  not  clear  that 
he  would  be  entitled  to  the  aid  of  this  court  for  discovery,  even 
if  he  had  brought  his  suit  at  law  ?  It  follows  that  Franke's 
demurrer  ought  not  to  succeed. 

stStai.*QUIordl46.  si  H.  L.  C.  IIL  sL.  R.  18  Eq.  1.  «2Ph.f0S. 
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^^^'  Then  how  does  the  Luces*  differ  ?    That  they  have  notice  th 

Franke  plaintiff  has  an  interest  in  the  ice  before  they  buy,  and  it  w 
McGkath.  <^dniitted  by  the  counsel  that  this  was  sufficient  to  put  the 
on  their  guard,  and  they  would  be  fixed  with  notice  of  t! 
actual  position  of  the  plaintiff  and  Franke.  That  being  so, 
think  they  could  not  enter  into  an  agreement  with  him  to 
the  property  transferred  and  shipped  on  joint  account  wi 

Franke,  they  consequently  would  be  bound  to  account  to  tb jte 

plaintiff  for  anything  that  he  suffered  from  the  fraud  whir     -^^ 
they  assisted  Franke  to  commit. 

At  all  events  plaintiff  had  the  right  of  the  assistance  of  th^us 
court  to  prevent  the  consummation  of  such  a  fraud,  and  as  f^Ke 
Luces  had  the  legal  title  of  the  property,  they  were  prop:^»*er 
parties  to  a  suit  that  professed  to  deal  with  that  propert3\ 

The  defendants,  Luces,  having  been  told  that  the  plainfc^iff 
had  an  interest  in  the  ice  which  he  intended  to  enforce,  w^rsi^ 
bound  to  inquire  and  find  out  his  actual  interest.     See  Danm,^ 

It  is  suggested  that  I  had  no  warrant  for  saying  as  I  cl  id, 
in  giving  my  reasons  for  the  judgment  in  the  court  below,  tYiat 
by  the  bill  it  appeared  that  as  soon  as  the  second  agreement 
was  signed,  Franke  by  his  agent.  King,  gave  the  plaintiff  notice 
that  he  should  have  nothing  to  do  with  the  ice.     This  was 
stated  by  me  when  stating  shortly  the  effect  of  the  statements 
contained  in  the  bill  and  admitted  by  the  demurrer,  with  the 
object  of  pointing  out  how  Franke  must  have  been  guilty  of 
fraud,  for,  while  by  the  agreement  that  he  had  just  indaced 
the  plaintiff  to  sign,  he  agreed  that  the  plaintiff  should  be  bis 
agent  to  finish  the  cutting  of  the  ice  and  do  other  things  which 
would  enable  him  to  look  after  his  own  interest  in  the  ice,  and 
the  plaintiff  was  thereby  induced  to  sign  the  agreement  trans- 
ferring all  his  legal  title  to  Franke,  who,  not  only  did  not  give 
the  plaintiff  the  money  he  promised  him,  but  sent  away  the 
agreement  beyond  the  plaintiff's  control,  and  then,  as  stated  in 
the  24th  section  of  the  bill,  did  as  follows :  "  That  as  soon  as 
the  plaintiff  had  signed  the  agreement.  King,  (Franke's  agent) 
gave  out  that  the  plaintiff  had  nothing  more  to  do  with  the 
ice  or  the  business  connected  therewith,  and  from  that  time 

1 16  Veiey  219..  1 14  V««r  m 
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brth  utterly  ignored  the  plaintiff  in  connection  therewith,        ^^^- 
Lnd  from  that  time  Franke  ignored  the  plaintiff  in  connection      Fbanke 
vith  the  business."     This,  I  thought,  and  still  think,  was  a  suf-    mcGrath. 
icient  notice  to  the  plaintiff  that  he  was  to  have  nothing  more 

0  do  with  the  ice,  and  that  Franke  did  not  intend  to  perform 
the  agreement  he  had  just  entered  into.  This  notice  of  course 
contained  another  element,  for  it  was  not  only  a  notice  to  the 
plaintiff,  but  to  the  employees  and  the  public,  which  might 
lave  an  important  bearing  upon  the  rights  of  the  paHies, 
Mrhich,  however,  I  did  not  consider  necessary  to  state,  as  it  did 
not  affect  the  view  I  was  putting  forward. 

I  have  throughout  treated  the  agreement  between  the  parties 
as  if  the  option  of  purchasing  the  plaintiff's  interest  in  the  ice 
by  Franke  at  60  cents  per  ton  was  not  in  it,  because  the  de- 
fendants' counsel  on  the  argument  in  the  court  below  admitted 
that,  as  Franke  had  not  attempted  to  exercise  such  option,  its 
being  in  the  agreement  did  not  affect  the  case,  and  my  memory 
is  that  he  did  the  same  thing  on  the  argument  on  the  appeal ; 
but  if  this  had  not  been  so,  in  my  opinion,  it  would  not  make 
any  difference;  for,  by  the  agreement,  Franke  was  merely  given 
this  option,  and  this  there  is  no  pretence  that  Franke  ever 
exercised,  or  gave  the  plaintiff  notice  that  he  intended  to  do 
BO.  This  is  important,  for  under  both  agreements,  Franke  had 
no  right  to  ship  the  ice  and  get  possession  of  the  bills  of  lading 
until  he  had  given  the  plaintiff  one  half  of  the  proceeds  of  such 
cargo  according  to  the  in-take  measure ;  and  even  if  he  had 
notified  the  plaintiff  that  he  intended  to  exercise  such  option, 
then  the  pretended  sale  of  the  ice  to  the  Luces  for  the  purpose  of 
getting  the  ice  away  without  paying  the  plaintiff,  would  ap- 
pear to  be  as  great  a  fraud  as  the  other  view  of  the  case,  and 

1  have  formed  a  very  erroneous  opinion  of  my  duty,  if  I  am 
obliged  to  refuse  to  interfere  to  prevent  such  a  fraud,  by  an 
injunction  order,  when  it  is  perfectly  apparent  that  the  ice  is 
being  taken  SLwe^y  without  paying  the  plaintiff.  In  such  a  case 
I  think  it  is  the  clear  right  of  the  plaintiff  to  have  the  half  of 
the  proceeds  at  60  cents  per  ton  in-take  measure,  before  the  ice 
could  be  allowed  to  leave,  or  Franke  or  his  assignee  to  have 
the  bill^  of  lading,  and  any  other  remedy,  except  one  in  specie, 
would  be  entirely  inadequate,  and  the  plainest  subject  for  an 
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1883.  injunction  order,  even  if  there  were  no  aceoants  to  be  taken 
Franke  all,  nor  fraud  in  the  transaction,  other  than  a  breach  of 
McGuATH.  "^ont;  but  in  this  case  it  appears  to  me  that,  if  to  accomplisF. 
this,  Franke  made  a  pretended  sale  to  the  other  defendants 
enable  them  to  ship  the  ice  on  the  joint  account  of  the  defendE^ 
ants,  and  concealed  this  from  the  plaintiff,  the  defendants  hav^^^ 
been  guilty  of  fraud — both  moral  and  legal. 

Wetmore,  J.    By  an  agreement  under  seal  of  9th  MarclF^ 
1880,  made  in  New  York,  a  partnership  was  established  betwee^s 
plaintiff  and  Louis  Franke  for  the  purpose  of  cutting,  housii 
and  shipping  ice  at  Sheffield,  N.  B.     Franke  was  to  advanc 
$1500  as  capital  for  the  purpose  of  the  business,  $500 
execution  of  the  agreement,  SoOO  ten  days  after  date  of 
ment,  the  balance  in  two  payments  of  $250  each — one  25 
March,  1880,  the  other  1st  April,  1880.     McGrath  was  to  pr 
ceed  to  Sheffield  at  once  and  invest  as  much  of  the  money, 
was  necessary,  in  cutting  and  housing  10,000  tons  of  ice.     Pla 
tiff  was  to  give  his  exclusive  time  and  services  to  the  work  a...7i( 
to  superintend  its  shipment :  all  personal  property,  include  jin 
necessary  buildings,  to  be  bought  in  Franke's  name,  and  h^   to 
be  the  exclusive  owner  thereof,  and  he  should  also  make  ojid 
have  the  exclusive  right  to  control  the  sale  of  all  ice  to  be  cut 
Out  of  first  proceeds  of  sales  Franke  was  to  be  repaid  his 
advances,  with  interest  at  6  per  cent,  and  after  said  advances 
and  interest  were  paid  to  Franke,  the  net  proceeds  of  profits  to 
be  derived  from  the  sale  of  the  ice,  were  to  be  equally  divided; 
any  losses  to  be  borne  equally.    It  was  contemplated  the  ice  was 
to  be  shipped  to  New  York  or  wherever  the  most  advantageoos 
market  might  be  obtained, — Franke  to  have  the  exclusive  right 
to  make  contracts  for  the  sales  of  the  ice  upon  such  terms  as 
he  might  think  proper,and  make  collections  therefor  and  aeoonnt 
to  McOrath  for  such  collections.     Franke  reserved  the  right, 
after  the  ice  was  housed,  to  purchase  plaintiff's  interest  therein 
at  GO  cents  per  ton,  properly  stored  and  dunni^ed  cm  boird 
vessels  by  McGrath,  (if  Franke  purchases  be  was  to  be  fint 
allowed  his  advances  and  interest,  before  paying  plaintiff  Us 
60  cents  per  ton  for  his  interest),  the  60  cents  per  ton  to  be 
paid  on  receipt  of  bill  of  lading  as  per  in*-take  weight  for  mdi 
cargo  as  it  shall  be  shipped.    If  Franke  purehaflod  (daintiff's 
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interesty^the  latter  was  to  have  no  further  claim  to  the  profits        1883. 
arising  from  said  business.     Plaintiff  was  to  keep  an  accurate      Fbanke 
account  of  all  expenditures  and,  on  request,  to  render  Fi-anke    mcGrath 
a  detailed  statement  with  vouchers.     In  case  it  should  be 
determined  by  the  parties  to  cut  a  greater  quantity  than  10,000 
tons,  Franke  was  to  advance  whatever  money  might  be  neces- 
sary therefor.     In  no  event  should  plaintiff  have  the  right  to 
purchase  for  the  account  of  said  business,  or  incur  liabilities,  to 
a  greater  extent  than  the  amount  of  said  advances  to  be  made 
by  Franke,  without  his  written  consent  first  obtained.     In  case  * 
Franke  exercised  the  option  of  purchasing  plaintiff's  interest, 
only  one-half  of  the  proceeds  of  the  cargoes  first  shipped  should 
be  appropriated  to  repayment  of  Franke's  advances  until  such 
advances  were  paid  in  full,  the  other  half  to  be  paid  for  as 
received  to  plaintiff  at  the  rate  of  GO  cents  per  ton. 

From  the  3rd  paragraph  of  the  bill  it  appears  Franke  did 
not  advance  the  money  as  agreed,  only  advancing  ?150  on  the 
execution  of  the  agreement,  and  other  sums  at  different  times,  up 
to  the  19th  of  March,  in  all  $498.  It  is  alleged,  Franke  would 
not  allow  plaintiff  to  continue  in  charge  of  the  work  but  sent 
one  Charles  A.  King,  Franke's  confidential  clerk,  for  the  pur- 
pose of  watching  and  interfering  with  the  operations,  who, 
plaintiff  alleges,  interfered  with  and  impeded  plaintiff  in  his 
work ;  that  he  hired  laborers  at  higher  rates  than  they  could 
have  been  procured  in  this  Province,  thereby  causing  a  useless 
expenditure  of  $150;  that  King  took  charge  of  the  business 
and  held  himself  out  as  manager;  prevented  plaintiff  from 
boarding  the  men;  and  that  Franke  sustained  King  in  his  inter- 
ference with  plaintiff.  That  the  wrong  interference  caused 
plaintiff  a  loss  of  about  $200 ;  that  Franke  paid  for  some  lum- 
ber $75  more  than  it  came  to,  for  the  joint  business ;  that 
Franke  not  paying  the  $500,  and  not  making  the  further 
advances  as  agreed,  plaintiff  became  embarrassed  in  carrying 
on  the  work,  and  it  became  necessary,  for  carrying  on  the  work, 
for  plaintiff  to  have  more  money, — which  money  he  was  entitled 
to  have  from  the  defendant  Franke,  and  which  Franke  had 
n^lected  and  refused  to  pay  him.  At  this  time  King  presented 
to  plaintiff  a  new  agreement,  and  stated,  if  plaintiff  would  sign 
it,  he,  King,  had  been  instructed  by  Franke  to  pay  him  $250 ; 
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1^83.       that  plaintiff  protested  against  signing  the  agreement, 
Fbakke      finding  King  would  not  pay  him  the  $250  unless  he  did  si_   • 
McGrath.    ^^»  ^^^  plaintiff  knowing  his  business  would  be  ruined  unl 
he  got  the  money,  he  signed  it  under  protest ;  that  when 
signed  it  he  expected  to  get  the  $250,  while  King  only  offe^^ 
him  $93,  stating  he  had  disbursed  the  balance,  which  plain.   -^ 
declined  to  receive  and  wanted  King  to  show  him  the  i^.ci 
ajQ^eement,  which  King  said  he  had  sent  to  Franke  at  J^^^ 
York ;  and  plaintiff  seeing  he  was  at  the  mercy  of  King  m^J 
•  Franke,  and  as  the  workmen  employed  by  plaintiff  were  dam. 
ouring  for  their  wages  he  accepted  the  $93  under  protest,  whiei 
was  all  he  got  of  the  $250  and  which  he  immediately  disbursed 
to  the  workmen,  King  having  distributed  the  balance  as  ho 
pleased  without  consulting  plaintiff. 

The  new  agreement,  which  was  under  ^eaJ,  witnesses— 
Whereas  the  parties  by  an  agreement  of  9th*  March,  1880, 
entered  into  copartnership  for  the  purpose  of  cutting,  boosing 
and  shipping  ice,  and  said  Franke  has  advanced  under  said 
agreement  the  sum  of  $1500  and  at  McGrath's  request  is  about 
to  advance  the  further  sum  of  $250  for  the  purpose  of  cany- 
ing  on  said  business,  in  consideration  of  $1.00  by  each  to  the 
other  paid,  it  is  agreed  that  the  partnership  created  by  the 
agreement  of  the  9th  of  March  shall  cease  and  detenmne  (m 
the  execution  of  this  agreement,  and  Franke  hereby  oonstitutes 
and  appoints  plaintiff  his  agent  and  attorney  for  the  puipose 
of  completing  the  business  of  cutting,  housing  and  shipping 
10,000  tons  of  ice,  the  ice  to  be  cut  and  housed  as  soon  as  pos- 
sible, and  McGrath  hereby  accepts  said  appointment  and  agrees 
to  act  as  Franke's  agent  to  superintend  the  housing  and  the 
shipment  in  such  quantities  as  Franke  shall  direct^  and  antil 
the  ice  is  shipped  will  give  his  entire  time  and  attention  to  the 
business,  to  keep  accounts  of  expenditures  and  render  detailed 
statements  when  required,  and  shall  make  no  purchases  nsx 
incur  any  expenses  in  carrying  on  the  business,  whereby  Franks 
shall  become  bound  in  more  than  $250  (which  sum  Franks 
shall  pay  on  the  execution  of  these  presents,  to  be  expended  in 
carrying  on  the  business),  without  Franke's  written  ocmaent 
Franke  shall  sell  the  ice  to  such  parties,  at  auch  timeB,  oo 
such  terms  and  in  such  quantities  as  he  shall  deem  adviflaUe^tDd 


MILARV  TEBM,  XLVt.  VICnlY>RlA.  4Sd 

mt  of  proceeds  from  first  sales  he  shall  deduct  and  retain  the       ^S^* 
noney  he  shall  have  advanced  and  6  per  cent  interest,  and     Franks 
fter  all  advances  and  expenses  connected  with  the  business    moGrath. 
.re  paid  in  full,  including  that  of  bringing  the  ice  to  market 
jnd  selling  the  same,  he  shall  pay  plaintiff  as  compensation  for 
118  services  one  half  the  net  profits  realized  from  sale  of  the 
ce ;  Franke  to  have  the  option  after  the  ice  is  cut  and  housed 

0  adjust  the  compensation  of  McGrath  by  paying  him  at  the 
ate  of  60  cents  per  ton  for  all  ice  properly  stored  and  dun- 
laged  on  board  vessels  by  McGrath,  or,  if  Franke  shall  sell 
aid  ice  or  any  portion  thereof  without  first  having  the  same 
Daded  upon  vessels  (and  this  is  the  clause  upon  which  the 
aatter  turns),  then  whatever  sum  it  would  cost  to  store  and 
iunnage  the  ice  on  board  vessels  to  be  deducted  from  the  60 
ents  before  adjusting  McGrath's  compensation  under  this 
greement,  and  advances  Franke  shall  have  made  and  the 
xpenses  incurred  with  interest  to  be  first  deducted,  wjjich 
dee  of  60  cents  per  ton  said  Franke  shall  pay  the  said  McGrath 
ipon  receipt  of  bill  of  lading  as  per  in-take  weight  for  each 
argo  as  it  shall  be  shipped ;  and  in  case  said  Franke  elects  to 
lay  and  adjust  said  McGrath's  compensation  in  that  manner, 
he  latter  shall  have  no  f  urtker  claim  for  compensation ;  and  in 
ase  said  Franke  elects  to  me&sure  said  McGrath's  compensation 

1  the  manner  last  above  detailed,  it  is  understood  that  only 
ne  half  of  the  proceeds  of  the  cargoes  first  shipped  shall  be 
ppropriated  to  the  repayment  of  said  Franke's  advances  until 
Qch  advances  are  paid  in  full,  and  the  other  half  of  the  pro- 
aeds  of  such  cargoes  shall  be  paid  for,  as  received,  to  said 
[cOrath  on  account  of  his  said  compensation  at  said  rate  of 

0  cents  per  ton ;  and  the  said  McGrath  thereby  assigns,  trans- 
)rs  and  delivers  to  said  Franke  all  his  the  said  McGrath's 
iterests  in  all  ice  cut  or  housed  by  him  since  said  9th  day  of 
lAYchy  1880,  it  being  understood  that  from  the  date  of  this 
^ement,  said  Franke  is  to  be  sole  owner  of  all  ice  now  cut 
r  hereafter  to  be  cut  by  said  McGrath  during  the  present 
sason. 

I  observe  that  at  page  22  of  the  case,  in  his  judgment  refer- 
ng  to  what  is  admitted  by  the  defendant,  the  learned  Judge 

1  Equity  says : 
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^^' "  If  that  is  so,  it  is  true  that  the  plaintiff  having  placed  tl 


Fkankk      legal  title  of  property  in  Frank  e  in  which  he  has  an  intere 


McGrath.    woi-th  at  least  S3,500  under  a  contract  that  he,  the  plainti 
should  ship  it  and  Franke  should  sell  it  on  their  joint  accoui 
and  to  defeat  this,  and  to  deprive  the  plaintiff  of  his  rigl 
Franke  transferred  the  property  to  the  other  defendants,  tl 
knowing  that  the  plaintiff  claimed  an  interest  in  it,  for 
pui-pose  of  having  it  shipped  on  the  joint  account  of  the 
fendants.     In  other  words,  the  defendants  having  got  poss 
sion  of  property  that  is  either  subject  to  a  trust,  according        ^ 
the  second  contract,  if  that  stands,  or  that  is  partnership  pi^op- 
perty,  if  set  aside  and  the  first  agreement  only  stands,  wlxicj 
they  intend  to  sell  and  apply  to  their  own  use,  instead  of    tie 
uses  stipulated  in  the  agreement.     In  my  opinion,"  the  leamerf 
Judge  in  Equity  says,  "the  hare  statement  of  such  a  case  proves 
that  the  plaintiff  is  entitled  to  relief,  and  there  is  no  pretence 
but  this  is  the  proper  court  to  give  it."     I  should  entirely  eigme 
with  the  learned  Judge  in  his  conclusion  if  I  could  view  the 
case  in  the  light  he  has.     Having  read  the  proposition  quoted 
above,  as  propounded  by  the  learned  Judge,  and  though  neces- 
sarily impressed  with  the  force  of  what  he  has  propounded,  I 
must  confess  my  utter  inability,  after  a  careful  consideration 
of  the  pleadings,  and  withal   impressed  with  the  force  and 
weight  of  his  opinion,  to  arrive  at  the  conclusion  the  learned 
Judge  in  E^iuity  has  settled  upon.     I  cannot  see  that  the  plead- 
ings tend  to  the  view  the  learned  Equity  Judge  has  presented. 

I  observe  the  learned  Equity  Judge,  at  page  20  of  the  case, 
says — "As  soon  as  the  second  agreement  was  signed,  Franke. 
by  his  agent  King,  gave  the  plaintiff  notice  that  he  should  have 
nothing  to  do  with  the  ice."  From  the  pleadings  in  the  copy 
furnished  me,  I  have  not  been  able  to  discover  such  notice. 

Under  the  clause  referred  to,  where  Franke  sells  the  ice  with- 
out its  having  been  loaded,  which  is  the  present  case,  he  elects 
this  as  the  method  of  fixing  the  plaintiff's  compensation.  The 
plaintiff  is  entitled  to  his  pay  at  the  proper  time  according  to  the 
agreement,  which  very  plainly  points  out  what  he  is  entitled 
to  receive,  GO  cents  per  ton  on  the  in-take  weight,  less  what  it 
would  cost  McGrath  to  properly  store  and  duonage  the  ice  on 
board  vessels.    This  is  the  amount  he  is  entitled  to  roceiTe» 
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and  an  amount  as  easily  settled  as  any  amount  a  party  is  en-  13S3. 
titled  to  receive  under  any  ordinary  agreement,  which  we  Franke 
constantly  hear  of  being  decided  in  the  common  law  courts  and  mcGkath. 
without  the  least  difficulty,  certainly  no  such  serious  difficulty 
as  to  require  the  intervention  of  a  Court  of  Equity  to  decide  a 
very  trifling  matter  in  point  of  principle  between  the  parties. 
The  amount  being  thus  easy  of  settlement,  who  is  to  be  the 
paymaster?  The  agi-eement  very  clearly  points  out  that  Louis 
Franke  is  thi^t  individual,  and  he  is  to  pay  in  cash ;  and  when 
is  ho  to  be  paid  ? — the  agreement  tells  exactly.  Tlie  cargoes 
are  to  be  shipped,  and  one  half  the  proceeds  are  to  be  appropri- 
ated to  repayment  of  Franke's  advances,  and  the  other  half 
shall  be  paid  for,  as  received,  to  McGrath  on  account  of  his 
compensation  at  said  rate  of  QO  cents  per  ton.  It  may  be  said 
difficulties  may  arise  in  producing  the  necessary  proof  to  sus- 
tain and  establish  the  plaintiffs  case.  Difficulties  may  or  may 
not  arise,  but  if  they  unfortunately  do  spring  up,  do  not  difficul- 
ties always  arise  where  there  is  litigation?  But  they  are  gener- 
ally managed  to  be  tided  over,  though  sometimes  a  thoroughly 
legitimate  claim  is  entirely  lost  for  want  of,  or  failure  in  proof. 
Proof  is  however  required  in  equity  as  well  as  in  law.  I  am 
not  aware  as  a  matter  of  law  that  simply  because  inconveni- 
ences may  arise  in  proving  a  case  at  law  an  equitable  jurisdic- 
tion is  therefore  established,  which  necessarily  throws  the 
burthen  of  investigating  a  cause,  properly  cognizable  at  law, 
upon  the  Equity  Judge. 

The  first  agreement  established  a  partnei-ship.  Franke  was 
to  make  all  the  advanced,  not  one  cent  of  capital  to  be  furnished 
by  McGrath.  Franke  was  to  advance  everything,  by  the  ex- 
press terms  of  the  agreement:  ''In  no  event  shall  said  McGrath 
have  the  right  to  purchase  for  the  account  of  said  business  or 
incur  liabilties  therein  to  a  greater  extent  than  the  amount  of 
said  advances  to  be  made  by  said  Franke,  without  his  written 
consent  being  first  obtained."  The  plaintiflTs  powers  between 
him  and  Franke  were  expressly  limited.  I  wish  to  be  under- 
stood throughout  my  remarks,  as  expressly  confining  my  obser- 
vations to  the  matters  between  the  plaintiff  and  the  defendants, 
and  as  particularly  avoiding  any  matters  relating  to  conditions. 
Q^oad  McGrath  and  Franke  I  think  this  first  agreement  was 
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^^^'  expressly  done  away  with.  The  parties  say  so  by  the  second 
Franks  agreement.  Fraud,  undue  pressure,  misrepresentation,  and  any 
McGrath.  Amount  of  other  matters,  that  our  attention  can  scarcely  be 
generally  called  to,  may  be  sufficient  to  invalidate  an  agreement 
But  this  second  agreement,  excepting  it  puts  the  plaintiff  in 
the  position  of  an  agent  and  transferring  his  interest  in  the  ice 
to  Franke,  I  do  not  discover  that  the  plaintiff  is  disadvantage- 
ously  treated  by  it.  But  whether  or  no,  the  second  agreement 
was  executed  by  the  plaintiff  after  full  <^onsiderati(Mi,  and  the 
plaintiff  acted  upon  it,  and  wrote  his  letter  of  the  9th  June, 
1880,  set  forth  in  26th  par.  of  the  bill.  The  plaintiff  had  full 
opportunity  for  considering  his  necessities,  the  relief  he  wanted, 
that  offered,  the  advantage  or  disadvantage  of  accepting  or 
refusing  it,  and  all  consequences  to  arise  from  the  course  be 
should  adopt.  He  exercised  his  discretion ;  it  is  not  for  us  to 
say  whether  a  very  wise  one  or  not ;  and  both  parties  acted 
on  the  agreement,  and  now  must  be  bound  by  it.  See  Botaford 
V.  Crane,^ 

This  case,  in  my  opinion,  must  be  decided  upon  the  second 
agreement  (both  of  them  are  under  seal) ;  the  defendant  and 
plaintiff  have  both  acted  upon  and  by  it,  and  have  conducted 
the  business,  whether  or  no  the  defendant,  Franke,  complied 
with  the  terms  of  the  first  agreement,  I  think  is  not  to  be  in- 
quired of  in  this  suit;  if  he  did  not,  no  doubt  the  plaintiff  can 
redress  himself  for  any  loss  sustained  by  his  non-compliance, 
by  an  action  for  a  breach  of  the  agreement,  as  he  can  do  in 
reference  to  the  present  agreement,  whenever  breach  of  either 
occurs. 

After  the  execution  of  the  second  agreement  if  the  defend- 
ant, Franke,  did  not  comply  with  all  or  any  of  its  terms  by 
which  the  plaintiff  was  damnified,  he  had  his  remedy  by  action 
for  breach  of  the  agreement.  The  plaintiff  by  it  transferred 
to  Franke  all  plaintiff's  interest  in  all  ice  cut  and  housed  since 
9th  March,  1880,  and  Franke  was  to  be  the  owner  of  all  cut  or 
to  be  cut.  The  partnership  was  determined  by  the  agreem^t, 
and  Franke  thereby  constituted  and  appointed  plaintiff  his 
agent  and  attorney  for  the  purpose  of  completing  the  busineas 
of  cutting  and  housjing  10,000  tons  of  ice,  and  MeGrath  accepted 
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the  appointment.      Any  interference  with  plaintiff's  rights        l^^* 
under  this  agreement  would  be  the  subject  for  a  court  of  com-      Fbankb 
mon  law.    By  the  first  agreement,  as  stated  in  one  part,  de-    mcGrath. 
fendant  was  to  make  and  have  the  exclusive  right  to  control 
the  sale  of  all  ice  to  be  cut  by  another  party,  Franke  to  have 
the  exclusive  right  to  make  contracts  for  the  sales  of  the  ice, 
upon  such  terms  as  he  may  think  proper,  and  make  collections 
therefor  and  account  to  McGrath  for  such  collections.    By  the 
second  agreement  said  Franke  shall  sell  the  ice  to  such  parties, 
at  such  times,  on  such  terms  and  in  such  quantities  as  he  shall 
deem  advisable,  and  out  of  the  proceeds  to  deduct  advances. 
This  portion  applies  where  the  option  to  sell  before  shipment 
is  not  exercised. 

In  par.  17  of  the  bill  plaintiff  complains  that  after  the  execu- 
tion of  second  agreement  he  was  not  allowed  by  King  to  have 
anything  to  do  with  superintending  the  business  of  packing 
and  taking  care  of  the  ice ;  that  King  did  it  himself,  and  in 
effect  ousted  plaintiff  from  the  control  of  the  business.  Sup- 
pose he  did.  If  King  was  authorized  by  Franke  to  do  so,  had 
not  Franke  a  right  to  employ  him  ?  The  plaintiff  was  only 
Franke's  agent,  why  could  he  not  employ  King  or  any  other 
agent  to  do  the  very  work  the  plaintiff  claims  he  had  a  right 
to  do  ?  If  the  plaintiff^s  agreement  protected  him  beyond  this, 
and  Franke  broke  its  terms,  plaintiff  had  his  remedy  at  law  to  . 
recover  whatever  damages  he  sustained.  If  Frai^e  did  not 
pay  or  advance,  as  he  agreed,  the  plaintiff  had  his  remedy  for 
any  damages  he  sustained  thereby.  By  the  second  agreement, 
plaintiff  admitted  Franke  had  advanced,  under  the  first  agree- 
ment, $1500.  This  under  seal,  and  the  second  agreement  hav- 
ing been  acted  on,  I  do  not  veiy  well  see  how  the  plaintiff  can 
now  say  such  sum  was  not  advanced. 

If  Franke  improperly  interfered,  by  reason  whereof  as  much 
ice  was  not  procured  as  otherwise  would  have  been,  plaintiff 
has  his  remedy  at  law. 

Any  outstanding  claims  against  the  plaintiff  and  Franke  are 
not  interfered  with  by  the  second  agreement,  so  far  as  creditors 
are  concerned.  In  par.  25  of  the  bill,  plaintiff  says  there  are 
such  claims,  and  he  says  he  is  wholly  unable  to  pay  them,  by 
reason  of  Franke  residing  out  of  the  Province,  as  he  cannot  be 
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^S^»        practically  reached  to  enforce  payment  of  said  bills  and  clwms. 
Franks      I  cannot  sec  why  the  plaintiff  should  be  unable  to  pay  by 
McGrath.    reason  of  Franke  s  absence,  though  I  can  readily  see  why  his 
absence  should  prevent  the  creditors  enforcing  payment 

As  to  the  defendants,  A.  J.  Luce  &;  Co.,  about  whom  the 
plaintiffs  knowledge  is  that  there  is  such  a  firm  doing  business 
in  New  York,  and  plaintiff  believes  A.  J.  Luce  is  the  senior 
partner. 

In  par.  31,  plaintiff  says,  Louis  Franke  has,  as  plaintiff  be- 
lieves, with  a  view  of  ousting  plaintiff  from  his  rights  in  regard 
to  said  ice,  made  over  said  ice  to  the  defendants.  A  J.  Luce  & 
Co.,  upon  a  private  understanding,  only  known  between  and 
by  the  defendants.  This  is  about  as  lame  a  way  as  could  well 
be  devised  to  endeavour  to  set  up  a  fraudulent  operation  and 
thereby  divest  a  man  of  his  rights.  But  had  the  defendant, 
Franke,  not  a  right  to  transfer  the  ice  as  he  pleased  ?  It  was  his 
absolute  property.  On  being  transferred,  the  right  to  the  CO 
cents  per  ton  accrued  to  the  plaintiff*  payable  a^  provided  by 
the  agreement.  The  mere  assertion  of  the  plaintiff's  belief, 
without  giving  an  isolated  fact  to  corroborate  it,  would  scarcely 
do  away  with  the  positive  provisions  of  a  clear  agreement 
which  had  been  acted  upon  by  both  parties,  and  by  which  their 
operations  had  been  regulated  and  governed. 

Par.  32  treats  of  A.  J.  Luce  being  in  New  Brunswick,  and 
having  knowledge  that  plaintiff  had  a  claim  upon  and  was  in- 
terested in  the  ice,  and  that  he  intended  to  enforce  it  by  force 
of  law,  if  need  be,  before  the  ice  should  be  removed.  If  A.  J. 
Luce  was  correctly  informed  of  the  plaintifi^s  claim  the  infor- 
mation would  be,  that  if  Franke  sold  it  before  shipment,  the 
plaintiff  was  entitled  to  get  CO  cents  per  ton,  payable  according 
to  the  agreement.  Par.  33  says,  Franke  made  over  the  ice  to 
A.  J.  Luce  &  Co.  in  July  last.  This  is  what  he  had  a  perfect 
right  to  do,  and  the  plaintiffs  right  to  his  60  cents  per  ton 
arose,  payable  according  to  the  agreement.  Suppose  para- 
graphs 34  and  35  of  the  bill  are  absolute  verity,  what  could 
it  matter? — the  plaintiff's  right  to  his  60  cents  a  ton  as  pro- 
vided by  the  agreement,  cannot  be  interfered  with.  This 
sum  is  payable  by  Franke  according  to  the  agreement  It 
is  put  forward  he  belongs  to  New  York  and  is  not  able 
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to  pay.    The  plaintiff  should  have  ascertained  his  ability  to       1883. 
pay  before  he  rated  on  him  as  the  responsible  party.     I  can      Franke 
see  no  ground  for  restraining  the  removal  of  the  ice.    The  de-    mcGrath 
fendant,  Franke,  was  to  sell  and  dispose  of  the  ice  under  the 
terms  of  the  agreement,  and  half  of  the  proceeds  of  the  cargoes 
first  shipped  to  be  paid  for,  as  received,  to  McGrath.    To  stop 
the  shipping  of  the  ice  must  necessarily  prevent  the  receipt  of 
any  proceeds  to  pay  the  plaintiff.    If  there  is  a  breach  of  the 
agreement  the  plaintiff  has  his  remedy  at  law.     If  the  plaintiff 
wanted  security  for  what  he  was  entitled  to  receive  he  should 
have  required  it  by  his  agreement.    To  require  security  before 
removing  the  ice  is  in  direct  opposition  to  the  agreement. 
Under  either  agreement,  the  ice  was  to  be  shipped  as  the  means 
of  pa}ring  the  plaintiff  and  the  outlay.     The  plaintiff  fully 
consented  to  this  by  the  agreements.    Franke,  under  any  cir- 
cumstances, was  to  dispose  of  the  ice  as  he  pleased,  and  the 
plaintiff  was  to  look  to  him  for  his  compensation,  by  which 
the  defendant,  Franke,  was  to  have  the  entire  and  sole  control 
of  the  ice,  and  to  account  to  the  plaintiff  for  his  compensation, 
according  to  the  terms  of  the  agreement. 

I  think  the  1st  and  2nd  grounds  of  the  defendant,  Franke's, 
demurrer,  are  not  tenable,  but  that  the  3rd  ground  should  be 
sustained. 

As  to  the  other  defendants,  I  think  the  3rd  ground  of  their 
demurrer  is  tenable,  and  that  they  are  entitled  to  judgment  on 
that  ground,  which  renders  it  unnecessary  to  refer  to  the  other 
grounds. 

The  appeal,  I  think,  should  be  allowed  with  costs. 

Weldon,  J.  The  bill  in  this  case  sets  forth  an  agreement 
made  in  New  York  between  the  plaintiff  and  Louis  Franke,  one 
of  the  defendants,  on  the  9th  day  of  March,-  1880,  whereby 
it  was  stipulated  that  Franke  and  the  plaintiff  were  to  enter 
into  partnership  for  the  getting  of  ice  on  the  Saint  John.  The 
plaintiff  was  to  remain  in  New  Brunswick  and  superintend 
the  getting,  housing  and  shipping  of  the  ice ;  the  quantity  to 
be  got  was  ten  thousand  tons  of  ice,  and  it  was  to  be  cut  and 
boused  within  thirty  days  after  the  said  agreement  was  entered 
into  and  signed  and  sealed  by  the  said  parties.  The  said 
plaintiff  was  to  attend  to.  the  shipping  of  the  said  ice,  and  the 

TflL  XZn  N.  a  Beporti.  62 


400  HILARY  TERM,  XLVI.  VICTORIA. 

^8^«  advances  of  capital,  $1500,  were  to  be  made  by  the  said  defend- 
Franke  ant,  Franke,  by  payments  in  part  on  the  execution  of  the  agree- 
Mc-Grath.  t^^^^^  and  the  balance  in  ten  days,  the  25th  March  and  1st  of 
April.  The  ice  was  to  become  the  property  of  the  defendant, 
Franke,  and  upon  production  of  the  bills  of  lading  of  the  in-take 
on  board  of  vessel,  the  defendant  Fitmko  had  the  option  of  taking 
the  same  at  60  cents  per  ton,  first  deducting  the  advances  made 
to  the  said  plaintiff,  or  sell  the  same  in  New  York  or  some 
other  place  in  the  United  States,  and  after  payment  of  advan- 
ces, interest,  freight  and  charges,  the  net  profits  to  be  divided 
between-  the  parties,  and  if  there  were  no  profits,  but  a  loss, 
it  was  to  be  borne  equally  between  the  parties.  In  case  of  the 
defendant,  Franke,  purchasing  the  ice  at  60  cents,  only  one  half 
of  the  proceeds  of  each  cargo  was  to  be  appropriated  to  the  pay- 
ment of  advances,  the  other  half  towards  paying  the  60  cents 
per  ton.  The  said  agreement  to  be  construed  according  to  the 
law  of  the  State  of  New  York.  The  plaintifi*  alleges  he  came 
from  New  York  to  New  Brunswick  and  commenced  getting 
ice  and  employed  a  man,  James  Dean,  a  competent  person  of 
great  experience  in  the  United  States,  to  act  as  foreman  in  get- 
ting the  said  ice.  The  plaintiff  complains  of  the  defendant 
sending  his  confidential  clerk  to  look  after  the  plaintiflf  in 
getting  the  ice,  and  that  he  interfered  with  him;  but  the  plaintiff 
admits  also  he  commenced  getting  the  ice  in  an  unsuitable 
place,  and  after  he  had  made  considerable  progress  he  discov- 
ered that  the  ice  which  he  was  getting  was  unsuitable  for  the 
purpose,  owing  to  the  action  of  the  water,  that  sand  was  mixed 
therewith,  and  he  had  to  cut  a  canal  of  near  half  a  mile  to  get 
good  ice;  and  he  alleges  that  it  was  not  owing  to  his  negligence 
he  did  not  get  the  quantity  of  ice  he  stipulated  to  get,  but 
only  five  thousand  tons,  being  one  half  the  quantity  he  stipu- 
lated to  get ;  that  the  confidential  clerk  of  the  defendants 
interfered  with  him  by  paying  the  men  employed  and  disehaig- 
ing  the  plaintiffs  liabilities  out  of  the  moneys  he  was  to 
advance  the  plaintiff,  and  he  did  not  pay  him  the  said  sum  of 
SISOO  which  the  defendant  agreed  to  do. 

The  plaintiff  notwithstanding  entered  into  another  igtee- 
meht  with  the  defendant,  Franke,  on  the  10th  day  of  April- 
there  then  being  no  further  iee  cut  or  housed.    This  agreene&i 
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under  the  seal  of  the  said  plaintiff,  is  entered  into.  There  is  l^9S. 
no  reason  alleged  or  any  charge  of  fraud  alleged,  whereby  the  f&akkx 
plaintiff  admits  he  had  received  the  whole  $1500  agreed  to  be  m^^I^atp. 
paid  and  advanced  as  is  stated  in  the  agreement  of  the  9th 
March,  and  in  consideration  of  $250  to  be  further  advanced,  he, 
the  plaintiff,  agrees  to  end  the  said  copartnership  and  to  ship 
the  ten  thousand  tons  of  ice  to  such  places  and  in  such  quanti- 
ties as  the  said  Franke  shall  decide,  and  the  plaintiff  was  to 
give  his  entire  attention  thereto.  The  said  defendant  Franke 
was  to  sell  the  ice  at  such  places  as  he  might  deem  proper,  and 
the  £aid  plaintiff  was  not  to  incur  any  greater  expense  in  carry- 
ing on  the  said  business  than  the  sum  of  S250,  without  the  writ- 
ten assent  of  Franke.  At  the  time  this  agreement  was  entered 
into  the  plaintiff  must  have  known  there  was  no  such  quantity 
of  ice  got  out  and  housed  ready  for  shipment.  The  season  had 
passed  for  cutting  ice,  and  the  plaintiff  in  the  23rd  paragraph 
of  his  bill  admits  he  had  only  got  out  half  the  quantity  stipu- 
lated in  the  agreements  of  the  9th  March  and  the  10th  April, 
and  that  only  five  thousand  tons  had  been  got  out  and  stored. 
The  plaintiff  does  not  show  by  his  bill  of  having  made  any 
complaint  to  the  confidential  clerk  of  Franke,  which  he  alleges 
in  the  4th  paragraph,  of  his  being  sent  to  this  Province  on  the 
7th  March,  a  few  days  before  the  first  agreement  was  signed 
and  remained  for  some  time  afterwards  for  the  purpose  of  see- 
ing the  ice  being  cut  and  housed.  The  plaintiff  was  well 
aware  of  the  quantity  not  being  what  he  agreed  to  get  or  that 
stated  in  the  contract  or  agreement  of  the  10th  of  April.  The 
plaintiff  all^;es  the  loss  was  occasioned  by  the  unusual  action 
of  water,  and  not  by  reason  of  any  negligence  on  his  part,  and 
not  being  paid  the  money ;  yet  on  the  10th  April  he  admits  in 
his  agreement  he  has  got  all  the  money  referred  to  in  the  9th 
March  agreement,  and  that  no  more  ice  could  be  got  after  the 
10th  April  agreement.  These  inconsistent  statements  can 
hardly  both  be  true.  He  does  not  show  what  was  the  inter- 
ference, and  if  half  a  mile  canaJ  had  to  be  cut,  it  rather  shows 
an  error  of  judgment  on  the  part  of  the  foreman  he  employed, 
although  he  says  the  foreman  had  twenty  years  experience  in 
the  State  of  Maine.  That  experience  may  not  have  been  of 
miusb  a4y|M^tage  to  him  when  cutting  ice  on  the  Saint  John 
riveTt 
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^3^»  The  plaintiff  does  not  show  any  equities,  in  my  opinion,  to 

Franke  enable  him  to  maintain  the  claim  which  he  sets  up ;  the  money 
McGrath.  ^^  ^  ^  P^^^  ^^  signing  the  first  agreement;  the  money 
named  in  the  first  agreement,  as  admitted  by  the  plaintiff  under 
his  hand  and  seal,  was  paid  and  acknowledged  by  the  second 
agreement  of  the  10th  April — the  $250  to  be  paid  for  carrying 
on  the  business  thereafter.  No  further  work  was  done  in 
procuring  ice,  and  if  the  ten  thousand  tons  had  not  been  got, 
the  plaintifi*  could  hardly  expect  when  the  weather  was  unfit 
to  cut  ice,  that  that  sum  should  be  advanced,  when  only  half 
the  quantity  had  been  secured  whicli  the  plaintiff  engaged  to 
get,  and  which  he  had  transfeiTcd  to  the  defendant,  and  repre- 
presented  as  being  the  ten  thousand  tons.  The  defendant 
finding  the  quantity  so  much  less  than  had  been  agreed  for,  he 
felt  the  necessity  of  his  agent,  King,  taking  charge  of  the  ice, 
the  reduced  quantity  only  being  housed. 

Tlie  plaintiff  is  bound  by  the  first  agreement,  and  also  by 
the  second  agreement,  to  attend  to  the  shipment  of  the  ice  and 
dunnagcd  on  board  of  vessels,  and  the  bills  of  lading  furnished 
of  the  in-take  weight  on  board  of  each  vessel ;  then  without 
the  plaintiff  doing  any  of  these  acts,  could  he  have  any  claim 
or  right  to  file  the  bill  in  equity — he  does  not  state  he  offered 
to  do  them,  and  was  prevented  by  the  defendants. 

The  plaintiffs  prayer  is  to  have  the  second  agreement  de- 
clared fraudulent  and  void,  and  inequitable,  without  shewing 
how  the  same  was  obtained  by  any  fraudulent  means,  and 
that  account  be  taken  under  the  first  agreement,  without  the 
ice  being  sold  or  disposed  of  in  New  York  or  other  places  in 
the  United  States,  and  without  his  attending  to  the  shipmen 
and  dunnage  on  board  of  vessels,  or  furnishing  bills  of  ladin 
of  the  intake.    He  ought  first  to  show  his  equitable  claim,  an 
no  default  on  his  part,  in  fact  to  perform  his  part,  unless  pre 
vented  by  the  defendant,  Franke,  which  I  am  of  opinion  he  hai 


not  shewn  by  his  bill  he  was  so  prevented;  but,  on  the  contrarjr', 
has  taken  steps  to  prevent  the  ice  being  shipped  which  he  RgreetS 
to  do,  and  that  bills  of  lading  should  be  furnished  of  the  in-take» 
or  the  ice  sold  and  disposed  of.    Ice  not  being  an  article  to 
keep  without  some  care,  and  the  plaintiff  endeavouring  to  avail 
himself  by  preventing  the  said  ice  being  shipped,  until  securitj 
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be  given  him,  there  is  not,  in  my  opinion,  sufficient  facts  stated        ^^^' 
in  the  bill  to  warrant  the  stopping  the  ice  being  shipped  and      Frakke 
sent  to  market.    The  parties'  situation  is  in  nowise  changed    McGrath. 
since  they  entered  into  the  agreements,  and  if  the  defendant, 
Franke,  is  not  a  man  of  means,  that  the  plaintiff  knew  when 
he  entered  into  his  agreement,  I  cannot  conceive  the  Equity 
Court  is  to  provide  security  if  a  party  has  not  provided  for  it 
in  his  agreement.    The  plaintiff  knew  the  defendant,  Franke, 
could  not  keep  a  stock  of  ice  on  hand  when  the  contracts  were 
entered  into,  and  there  is  not  any  reason  alleged  that  the  plain- 
tiff did  not  know  what  his  business  was  when  he  entered  into 
the  contract  with  him.    The  attempt  to  stop  the  ice  being 
shipped  to  a  market  by  order  of  Injunction  is  not,  in  my  opin- 
ion, justified  by  any  allegations  in  the  bill. 

As  to  the  charge  against  the  defendant.  Luce,  that  he  was 
going  to  purchase  the  ice  from  Franke,  is  insufficient  to  make 
him  a  party.  He  came  to  see  the  ice,  and  whether  he  may 
become  a  purchaser  of  the  ice  when  it  arrived  in  New  York,  is 
not  a  foundation  for  making  him  a  party,  to  restrain  his 
making  a  purchase.  I  am  unable  to  discover  a  fraudulent  act 
of  the  Luces  which  should  prevent  them  buying  the  ice. 

I  therefore  arrive  at  the  conclusion  the  appeal  ought  to  be 
allowed  and  the  demurrer  sustained.  But  as  the  court  are 
equally  divided  the  appeal  drops. 

Kino,  J.,  also  stated  that  he  agreed  that  the  bill  was  not 
multifarioas. 

Allen,  C.  J.,  and  Fiuser,  J.,  not  having  heard  the  argument, 
took  no  part. 

The  Court  being  equally  divided —  Appeal  drape. 
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1883.        CHAS.  BOSS  AND  RICHARD  D.  SOXJTHWOOD  v.  MILLER. 


February.     Praaiee— Entry  of  caust-^Enlry  docket^Wkere  wrongly  erUiiMr- 

InierloctUory  judgment — Memorandum  o/-^udgmeat  docket — 
Date  of  filing —  Whether  necessary  to  contain —  Where  more  than  a 
year  has  elapsed  since  last  proceeding — Term^s  notice — Not  neces- 
sary when  plaintiff  delayed  at  defendants  reqttesL 

Held,  by  Wkldok,  Palmer,  Kino  and  Frabxr,  JJ.  (Allbk,  C.  J.,  and  Wkt- 
MOBE,  J.,  disBenting),  that  the  entry  by  the  clerk  ia  what  oonatitates  the 
entry  of  a  caase,  and  not  the  filing  of  the  entry  docket  by  the  attorney ; 
therefore  where  the  writ  and  affidavit  of  service  were  filed  with  the  dan, 
with  an  entry  docket  describing  one  of  the  plaintiffs  by  a  wrong  name,  but 
the  clerk  received  the  fees  and  entered  the  caose  properly  in  his  books,  de- 
fendant was  not  entitled  to  have  judgment  set  aside  for  the  delect  in  the 
entry  docket. 

The  statement  of  the  date  of  entry  of  the  cause,  required  by  the  4th  Rule  of 
Hilary  Term,  1875,  to  be  written  on  the  memocmndum  of  interlocatory 
judgment  is  for  the  convenience  of  the  clerk,  and  its  omission  is  not  aground 
for  setting  aside  the  judgment. 

It  is  not  necessary  to  state  on  the  judgment  docket  the  day  of  filing. 

Although  where  more  than  a  year  has  elapsed  since  the  signing  of  interlocu- 
tory judgment,  a  term*s  notice  of  the  plaintiff's  intention  to  proceed  must 
oruiz 


linariiy  bo  ^pven  before  signing  final  judgment,  such  notice  is  not 
where  the  plamtiff  has  delayed  proceeding  at  the  defendant's  request. 

This  waj3  an  application  on  the  part  of  the  defendant  to  set 
aside  the  entry  of  this  cause,  and  also  the  judgment,  (referred 
to  the  CJourt  by  Allen,  C.  J.) 

The  action  was  commenced  in  1879,  and  what  was  intended 
for  an  entry  docket  was  filed,  with  the  writ  and  affidavit  of 
service,  April  1st  of  that  year.  It  was,  however,  wrongly 
entitled,  the  plaintiffs  being  described  as  "Charles  Boss  and 
Richard  D.  Sutherland."  The  defendant  did  not  appear,  and 
the  plaintiffs  signed  interlocutory  judgment  on  the  23rd  April, 
final  judgment  was  signed  December  30th,  1882. 

A  portion  of  the  plaintiff's  claim  was  for  work  and  labor 
and  goods  sold  and  delivered,  and  in  the  affidavit  on  which  the 
damages  were  assessed,  this  deponent  stated  that  ''the  woric 
and  labor  therein''  (that  is,  in  the  account  annexed)  "were  duly 
performed,  and  the  said  goods  were  delivered  to  the  defendant 
at  his  request."  The  grounds  on  which  the  application  wbs 
made,  were — 

1.  No  entry  docket  filed,  or  if  any,  it  is  insufficient,  in  that 
it  does  not  show  when  the  writ  was  issued  or  when  served. 

2.  The  interlocutory  judgment  insufficient,  as  there  is  no 
memorandum  of  when  the  cause  was  entered. 
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3.  The  affidavit  for  assessment  of  damages  insufficient,  as  it  ^^^ 
does  not  show  that  the  work  and  labor  sued  for  was  done  at  Boss 
the  request  of  the  defendant.  Millek. 

4.  The  judgment  docket  insufficient,  as  there  is  no  memoran- 
dum of  the  day  of  signing  judgment. 

5.  Judgment  improperly  signed,  no  notice  having  been  given, 
and  more  than  a  year  having  elapsed  between  interlocutory 
and  final  judgment. 

6.  Judgment  was  signed  contraiy  to  good  faith,  the  suit 
having  been  settled  for  and  arranged. 

The  affidavits  read  on  the  part  of  the  plaintiffs*  accounted 
for  the  delay  in  signing  judgment  by  showing  that  the  defend- 
ant had  promised  to  pay  the  claim  from  time  to  time  and  that 
they  had  put  off  signing  judgment  at  his  request.  The  Gth 
ground  was  also,  in  the  opinion  of  the  Court,  satisfactorily 
answered,  therefore  it  will  be  of  no  use  to  state  the  facts  bear- 
ing on  that  point.  The  affidavits  also  shewed  that  the  cause 
had  been  entered  by  the  clerk  in  his  books  and  the  fees  paid. 

February  7, 1883.  Wetmore,  Q.  (7.,  in  support  of  the  motion. 
It  is  immaterial,  whether  the  error  in  the  entry  docket  was  that 
of  the  plaintiff's  attorney,  or  his  agent,  or  of  Mr.  Bliss,  (the 
deputy  clerk),  who  chose  to  act  as  his  agent.  [Palker,  J. 
Are  not  the  entry  dockets  and  writs  filed  together  t]  It  is  not 
always  the  practice ;  they  are  not  filed  at  the  same  time,  but 
the  clerk  puts  them  together.  As  to  the  point  that  there  is  no 
entry  docket  filed,  and  therefore  the  cause  is  not  entered,  this 
is  an  entry  docket  in  another  cause. 

Every  attorney  shall  enter  the  returns,  and  make  and  deliver 
to  the  clerk  a  docket,  &c.  Earlo's  Rules,  p.  3.  The  entry 
docket  is  clearly  the  authority  for  entering  the  cause.  Inter- 
locutory judgment  cannot  be  signed  until  it  is  ascertained  that 
the  cause  has  been  duly  entered  :  Id.  p.  122.  Sec  also  Consol. 
Stat,  c  37,  sec  48. 

.  Then,  as  to  our  delay  in  applying :  we  have  come  here  as 
soon  as  we  were  aware  that  proceedings  were  being  taken 
against  us.  In  1881,  Miller  is  informed  (as  the  affidavits  shew) 
by  the  elerk,  that  there  are  no  papers  on  file.  He  heai-s  nothing 
further  till  December,  1882,  when  proceedings  are  taken  on  the 
execution.    [FiXMiB,  J.    Was  not  the  defeet  wmved  before 
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1881  ?]  If  he  had  come  to  the  court  in  1881,  he  would  have 
been  in  time,  and  that  is  the  fair  way  to  test  it.  The  improper 
entry  of  the  cause  is  a  matter  which  cannot  be  waived ;  but  if 
so,  it  has  not  been  done  here. 

The  entry  is  bad — no  cause  in  court  at  all:  Earle's  Rules,  pp. 
77,  78,  (note)  and  122.  The  cause  not  having  been  properly 
entered  within  a  year  is  deemed  out  of  court:  MvZdocm  v.  Bev- 
erid<je;^  Miller  v.  Wddon.^  [Palmer,  J.  The  cause  was  never 
entered  there :  here  the  clerk  has  entered  it :  my  notion  is  that 
the  entry  docket  is  the  authority  to  the  clerk  to  enter.]  I 
submit  not,  the  attorney  enters  the  cause  by  filing  a  proper 
docket.  McAvley  v.  Geddea  ;*  Mitckdl  v.  Laivther.*^  [Kino,  J. 
Could  not  this  be  amended?]  I  submit  not,  because  no  author- 
ity can  be  shewn  for  doing  so ;  and  because  the  cause  is  out  of 
court. 

2.  There  is  no  memorandum  in  the  interlocutory  judgment 
of  time  of  issue  or  service  of  writ :  Earle's  Rules,  p.  182. 

3.  As  to  the  insufficiency  of  the  affidavit  for  assessment,  see-a 
Mitchell  V.  Laiutlier^ 

4.  The  judgment  docket  is  not  dated  as  required.  Befon 
the  C.  L.  P.  Act  it  was  entitled  of  the  term.    See  Tidd's  Forms 


(6  ed.)  258.     Now  instead  of  being  entered  of  the  term  i 
should  be  enteied  of  the  day  on  which  it  is  filed :  Consol.  Sta 
c.  37,  sec.  114 :  it  is  true  it  only  in  express  words  applies  to  th 
pleadings,  but  the  intention  was  to  apply  to  all  papers. 

On  the  5  th  point,  see  1  Ai-ch.  Pr.  (12  ed.)  169;  McDonald 
Upton.^ 

Blair,  contra.    I  will  refer  first  to  the  5th  point.    The  plaisx 
tiff  told  the  defendant  frequently  he  would  sign  judgment 
unless  the  amount  was  paid,  and  the  defendant  requested  him 
to  delay.    This  does  away  with  the  necessity  of  notice ;  but  I 
claim  that  in  a  case  of  this  kind  there  is  no  necessity  of  notice. 

In  McDonald  v.  Upton  the  damages  were  unliquidated,  and 
a  jury  had  to  be  summoned.  [Palmer,  J.  What  are  the  exact 
terms  of  the  rule  ?]  I  cannot  get  the  original  rule  of  Kings 
Bench,  but  though  it  may,  in  terms,  be  broad  enough  to  inclode 
this  case,  the  court  will  not  extend  it  beyond  what  is  reasonable. 


iSKerrfiSS. 
«1  Hml  878. 
•4  AUea  fitfl. 


«lPqfi.tl,ML 
•IPqgaTlL 


HILARY  TERM,  XLVI.  VICTORU.  497 

As  to  the  4th  point,  tho  material  fact  is,  when  was  the  judg-        1883. 
ment  signed?    It  cannot  be  material  to  date  the  judgment        Boss 
docket.     The  number  of  the  roll  and  time  of  signing  are  within      millbr. 
tihe  knowledge  of  the  clerk. 

There  is  nothing  in  the  3rd  point.  It  is  not  open  to  the 
defendant  to  attack  the  affidavit  now,  neither  is  the  affidavit 
objectionable. 

3IitcheU  v.  Laiuther  is  not  applicable  to  this  case,  as  there 
the  Statute  expressly  required  proof  on  oath. 

[Allen,  C.  J.  I  think  now  the  delivery  of  the  goods  is  not 
sufficiently  stated.] 

I  shall  not  take  much  time  in  discussing  the  2nd  point.  The 
memorandum  is  only  for  the  guidance  of  the  clerk.  But  at 
most  it  would  be  an  irregularity,  which  has  been  waived.  It 
is  not  necessary  in  order  to  waive  an  iiTCgularity  that  the 
party  must  have  been  aware  of  it:  Dever  v.  Wiley, ^ 

[Allen,  C.  J.  The  proper  test,  I  think,  is  that  laid  down  in 
JEadaiU  v.  Davis,^  that  it  is  not  when  the  party  first  knows  of 
the  irregularity,  but  when  he  first  knows  of  the  proceedings 
in  which  the  irregularity  is  supposed  to  exist.] 

I  come  now  to  the  1st  objection.  This  objection,  namely, 
that  the  wrong  name  is  in  the  entry  docket,  is  not  sufficiently 
taken  in  the  summons. 

Then  the  rule  has  been  substantially  complied  with.  The 
writ  was  filed  at  the  same  time  with  an  affidavit  of.  service, 
which  gave  all  the  information. 

The  Court  is  bound  to  allow  an  amendment  of  the  pro- 
ceedings. 

WetTnore,  Q.  C,  in  reply. 

[Allen,  C.  J.,  refers  to  Lynott  v.  Sedye,^  where  the  plaintifi* 
got  a  verdict  and  there  was  no  paper  on  file.  The  defendant 
sought  to  set  aside  the  judgment,  but  the  Court  refused.  Plain- 
tiflTs  attorney  swore  he  had  sent  the  papers  to  file,  but  his 
agent  had  omitted  to  do  so.] 

The  defendant  did  not  ask  for  any  particular  indulgence, 
but  suppose  he  did — that  was  in  1879.  In  1881,  two  years 
later,  he  went  to  Miller  and  asked  payment.  At  that  time 
plaintiff  had  given  orders  to  his  attorney  to  go  on.    The 
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^Q^'        defendant  did  not  then  ask  for  indulgence.    He  merely  told 
Bofts        Boss  he  was  sick  and  couldn't  pay. 

Miller.         '^  *''^^  plaintiff'  intends  to  proceed  after  a  year  the  defendant 
is  entitled  to  notice  so  that  he  may  appear  and  if  he  likes, 

apply  to  have  damages  assessed  by  a  jury. 

Cur,  adv,  vxdt 

The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  The  only  point  in  this  case  on  which  I  have 
felt  any  difficulty,  is  that  of  the  entry  docket.  If  that  is 
essential  to  the  entry  of  a  cause,  and  in  my  opinion  it  has 
always  been  so  considered,  this  cause  never  has  been  entered. 
No  doubt  the  attorney's  intention  was  to  enter  it,  and  in  that 
respect  the  case  is  certainly  distinguishable  from  Mvldoon  v. 
Beveridge,^  But  I  think  a  docket  which  states  the  names  of 
the  parties  as  Boss  and  Sutherland  against  Miller  is  not  an  entry 
of  a  cause  of  Boss  and  Souithwood  against  Miller.  Whether  the 
defendant,  or  any  other  person  would  be  misled  by  it  or  not,  is 
not,  in  my  opinion,  the  proper  question ;  but  it  is  simply, — has 
this  cause  been  entered  ?  And  I  think  it  has  not.  I  am  glad, 
however,  that  a  majority  of  the  court  take  a  different  view  of 
the  practice,  as  it  would  undoubtedly  be  a  great  injustice  if 
the  plaintiff^'s  judgment  should  be  set  aside  on  this  ground. 

As  to  the  proceedings  being  against  good  faith:  The  defendant 
does  not  swear  that  he  ever  paid  a  shilling  of  the  debt  for 
which  the  action  was  brought,  and  to  secure  which  his  property 
was  attached ;  but  he  relies  entirely  on  the  fact  of  the  memo- 
randum of  discharge  of  the  attachment  in  the  Registrar's  office, 
and  an  alleged  statement  by  the  plaintiff",  Boss,  at  the  time,  that 
the  action  was  discontinued.  This  statement,  however,  is  posi- 
tively denied  by  both  the  plaintiffs. 

The  memorandum  signed  by  the  sheriff  under  the  56th  sec- 
tion of  cap.  42  of  the  Consol.  Statutes,  cei*tainly  states  more 
than  it  should  have  stated,  if  the  only  object  of  it  was  to 
release  the  defendant's  property  from  the  attachment ;  but  the» 
sheriff*  had  no  authority  to  acknowledge  satisfaction  of  th€» 
debt,  and  in  the  absence  of  any  affidavit  from  the  defendant 
that  he  paid  anything,  or  any  reason  stated  why  the  plaintiflb 
should  abandon  their  claim  against  the  defendant  for  a  ooo- 
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fiiderable  amount,  without  receiving  any  consideration,  I  am        ^^^' 
satisfied  that  they  did  not  intend  to  discontinue  the  action.  Boss 

Another  objection  was  that  the  memomndum  of  interlocu-      miu.ke. 
tory  judgment  was  defective  in  not  stating  the  date  of  the  entry 
of  the  caase,  as  required  by  the  4th  Rule  of  HiL  T.,  1875, 
(Earle's  Rules,  182).     This  rule  was  made  in  consequence  of 
the  alteration  in  the  practice  of  entering  causes  made  by  the 
"The  Com.  Law  Proc.  Act,  1873;"  a  rule  substantially  similar 
having  been  made  in  Trin.  T.,  1857.     (See  Elarle's  Rules,  140). 
I  think  both  these  rules  were  intended  for  the  convenience  of 
the   clerk,  to  enable  him  to  ascertain,  without  unnecessary 
ti-ouble,  whether  the  plaintiff  was  in  a  position  to  sign  inter- 
locutory judgment — the  rule  of  Easter  T.  1848,  (Earle's  Rules, 
122)  requiring  the  clerk  to  ascertain  before  signing  such  judg- 
ment that  the  cause  had  been  duly  entered.     The  clerk  would 
be  justified  in  refusing  to  sign  interlocutory  judgment  where 
the  memorandum  omitted  to  state  the  date  of  entry ;  but  if  he 
receives  it  and  signs  the  interlocutory  judgment,  having  (it 
must  be  presumed)  ascertained  to  his  own  satisfaction,  that  the 
cause  was  duly  entered,  I  do  not  see  that  the  defendant  in  the 
case  has  any  reason  to  complain  of  the  omission,  or  that  he 
should  be  allowed  to  avail  himself  of  it  as  a  ground  for  setting 
aside  the  judgment. 

I  think  the  affidavit  on  which  the  damages  were  assessed 
was  insufficient  in  some  respects.  I  have  always  required  more 
particularity  in  affidavits  produced  to  prove  the  delivery  of 
j^roods,  or  money  paid,  etc.,  than  was  stated  in  the  affidavit  used 
in  this  case ;  b\it  I  am  not  prepared  to  say  that  the  judgment 
should  be  set  aside  on  this  ground  in  the  absence  of  any  affida- 
vit of  merits,  as  the  items  insufficiently  proved  ai'e  of  small 
amount.  In  Mitchell  v.  Laiuther^  the  defendant  was  served 
with  the  summons  in  Ireland,  and  the  case  turned  in  part  on 
the  words  of  the  act  which  made  the  proof  of  the  debt  or 
damages  a  condition  precedent  to  the  plaintifi*  obtaining  judg- 
ment; I  admit  that  that  case  has  not  much  bearing  on  this 
point,  because  such  proof  is  required  in  every  case  where  appli- 
cation is  made  to  a  Judge  to  assess  damages.  I  am  not  satisfied 
however  that  under  the  circumstances  of  this  case  the  judgment 
ought  to  be  interfered  with  on  this  ground. 
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^883.  The  objection  to  the  judgment  docket  was  that  there  was  no 

Boss        memorandum  or  heading  on  it  of  the  day  on  which  it  was  filed. 

MiLLKB,      ^  ^^  ^^^  think  any  such  memorandum  was  essential.     Before 

the  Com.  Law  Proc.  Act,  it  was  usual  for  judgment  dockets  to 

state  at  the  commencement,  the  term  to  which  they  related;  as 

"  Mr.  A.  B/s  judgment  docket  of Term ;"  but  I  am  not 

aware  that  it  was  ever  considered  that  the  omission  of  such  a 
statement  would  invalidate  the  judgment;  the  essential  thing 
being  the  time  the  judgment  was  signed.  I  do  not  think  the 
43rd  sect,  of  cap.  37  of  the  Consol.  Statutes  supports  this  ob- 
jection :  it  only  relates  to  the  pleadings  in  the  suit. 

The  remaining  objection,  that  a  term's  notice  of  the  plain- 
tifFs  intention  to  proceed  was  necessary — more  than  a  year 
having  elapsed  between  the  time  of  signing  the  interlocutory 
and  the  final  judgment — is  a  valid  one  unless  the  defendant 
has  done  some  act  to  dispense  with  the  notice.  It  is  said  in 
Chit.  Arch.  (12th  ed.)  169,  that  such  notice  is  not  necessary  if 
the  proceedings  in  the  suit  have  been  delayed  at  the  defendant's 
request.  And  in  Bland  v.  Barley^  BuUer,  J.,  said  that  the 
rule  was  established  for  the  purpose  of  preventing  any  surprise 
on  the  defendant  after  the  plaintiff  had  lain  by  for  four  terms 
without  proceeding  in  his  action;  and  therefore  it  did  not  apply 
to  the  case  then  before  the  court,  where  the  defendant  had  been 
using  false  pretences  to  prevent  the  plaintiff  from  signing  his 
judgment.  The  reason  assigned  for  the  delay  in  that  case,  (as 
it  is  here,)  was  that  the  defendant  had  made  repeated  applica- 
tions for  indulgence,  promising  to  pay  the  debt. 

The  affidavit  of  the  plaintiff,  Boss,  bearing  on  this  point,  ^ 
states  facts  to  shew  that  after  the  attachment  was  discharged,  ^ 
on  the  5th  September,  1879,  he  agreed,  at  the  defendant's-s 
request,  and  on  his  promise  to  pay  in  a  short  time,  not  to  entei^ 
up  judgment;  and  that  he  afterwards  delayed  signing  the^ 
judgment,  at  the  defendant's  request,  from  time  to  time  dowcia 
to  October,  1882,  when  he  refused  to  pay,  on  the  ground  tha€^ 
the  cause  was  not  entered,  and  that  the  plaintifife  could  not  signr 
judgment.    I  think  the  plaintiffs  have  answered  this  allied 
objection  to  the  judgment. 

Wetmore,  J.,  concurred. 

• 1 1 1 m T  — ^w^  i^M-1 \ *~ 

18T.  Rfiaa 


HILARY  TERM,  XLVI.  VICTORIA.  501 

Weldon,  J.    I  think  the  judgment  should  not  be  disturbed,        1888. 
and  that  the  application  should  be  refused  without  costs.  Boss 

Palmer,  J.    I  think  this  cause  was  entered  pursuant  to  the      millkb. 
Rule  of  Hilary  Term,  7  Wm.  4,  although  the  entry  docket  was 
irregular  in  substituting  another  name  for  one  of  the  real 
plaintiffs,  and  it  is  a  mistake  to  suppose  that  the  entry  docket 
and  the  entry  of  the  cause  are  the  same  thing. 

The  rule  is  as  follows  :— 

It  is  ordered,  That  from  and  after  this  present  Hilary  term,  every 
attorney  of  this  Court  enter  the  return  and  file  the  writ  or  process 
in  all  actions  which  have  not  at  or  before  such  return  been  settled  or 
discontinued,  and  make  and  file  with  the  clerk  a  docket  of  all  such 
returns  and  rules,  on  or  before  the  last  return  day  of  the  term  at 
which  such  writs  are  returnable,  or  within  thirty  days  thereafter 
and  that  the  clerk  do  not,  in  future,  receive  or  file  any  docket,  or 
enter  any  such  rule  after  the  said  thii-ty  days,  without  the  special 
order  of  the  Court  or  a  Judge,  to  be  made  on  affidavit  or  affidavits, 
|)roperly  accounting  for  the  delay. 

The  cases  of  Miller  v.  Weldony^  Mvldoon  v.  Beveridge,^ 
licAvley  v.  Geddes,^  decide  that  if  a  cause  is  not  entered,  it  is 
out  of  Court  and  consequently  all  proceedings  therein  are  null, 
and  it  is  contended  that  as  this  cause  was  not  entered  when 
the  judgment  was  signed,  there  was  no  cause  in  Court,  and  by 
consequence  the  judgment  signed  herein  was  a  nullity,  and 
whether  the  cause  was  entered  or  not  depends  upon  what  such 
entry  is.  I  think  the  entry  of  the  cause  is  the  first  act  of  the 
Court  therein. 

In  England  the  cause  is  entered  when  the  clerk  signs  and 
seals  the  writ,  for  there  the  prcccipe  is  filed  before.  In  this 
country,  owing  to  the  blank  writs  being  allowed  to  be  in  the 
hands  of  the  attorneys,  the  filing  of  the  prcecipe  and  act  of  the 
Court  thereon  could  not  precede  the  issuing  of  the  writ,  but 
must  take  place  afterwards.  The  rule  that  authorized  the 
delivering  of  blank  writs  to  attorneys,  ordered  that  they  should 
forthwith  forward  to  the  clerk  proper  prcecipea  in  the  same 
manner  as  the  filacers  in  England.  This  prcecvpe  is  in  effect 
an  application  by  the  suitor  for  the  process  of  the  Court  to 
bring  in  the  defendant  to  answer  the  plaintiff,  and  states  gener- 
ally the  cause  of  action,  and  when  presented,  as  in  England,  it 
is  apparent  that  the  issuing  of  the  writ  by  the  Court  upon  that 
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1883.       application  is  a  distinct  act  of  the  Court,  and  it  is  then  that 

B088  the  cause  is  entered.  '  Here,  by  virtue  of  the  Rule  of  Hilary, 
Miller.  "^  ^^'^-  ^»  ^^  ^  apparent  that  the  first  act  of  the  CJourt,  by  any 
of  its  officers,  takes  place  when  the  writ  is  filed  and  the  return 
entered,  and  in  practice,  what  really  is  done  then  is,  the  attor- 
ney makes  out  a  docket  of  the  return  of  the  writ  and  of  the 
rules  he  requires  the  Court  to  enter,  such  as  "rule  to  plead" 
and  rules  for  the  body  on  bailable  process,  and  files  them  with 
the  clerk,  and  this  is  what  is  commonly  known  as  the  cntiy 
docket,  together  with  writ  and  return ;  the  clerk  thereupon 
makes  an  entry  of  these  facts  in  the  record  book  of  the  Court, 
enters  the  rules  and  files  these  papers. 

The  table  of  fees,  page  i)56  of  the  Consol.  Statutes,  enacts 
that  there  shall  be  paid  a  Judge's  fee  of*  two  dollara  ou  the  first 
motion  in  every  civil  action ;  and  it  is  on  the  occasion  of  the 
doing  these  things  that  this  fee  is  always  paid,  shewing,  I 
think,  pretty  clearly  that  this  is  what  is  meant  by  the  entry 
of  the  cause. 

From  all  this,  I  think  it  is  clear  that  when  a  motion  was  to 
be  made,  or  rather,  supposed  to  be  made,  and  this  Court  by  its 
officers  has  acted  upon  it,  and  entered  the  rules  and  filed  the 
writ,  even  if  there  was  some  in-egularity  about  the  motion  or 
the  papers  on  which  it  was  founded,  it  is  very  different  from 
the  Court  not  having  entered  it  at  all. 

Now,  what  was  done  in  this  case  was  this,  the  plaintiff  filed 
the  writ,  return,  paid  his  two  dollars,  and  the  clerk  acted  on  it 
by  entering  the  cause  in  his  book  and  entering  the  proper  rale 
to  plead,  and  he  also  filed  what  he  intended  as  an  entry  docket, 
but  made  a  mistake  in  the  name  of  one  of  the  plaintiffs ;  this 
mistake  was  perfectly  apparent  from  every  other  paper  filed 
at  the  same  time,  the  writ,  the  declaration,  the  entry  in  the 
clerk's  books,  and  could  mislead  nobody,  and  therefore,  if  it 
was  an  irregularity  at  all,  it  was  one  of  the  smallest  conse- 
quence, and  one  the  court  would  be  bound  to  amend  at  any 
time. 

That  the  entry  of  the  return  of  the  writ  (jL  e.  the  entiy  of 
the  cause)  is  a  different  thing  from  the  making  and  filing  the 
entry  docket.  Is  apparent  from  the  reading  of  the  rule  itself; 
the  first  must  be  the  act  of  the  clerk,  the  latter  is  the  act  of 
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the  attorney ;  how  can  it  be  said  that  there  has  been  no  act  of 
the  court  here,  when  its  officer  has  made  all  the  proper  entries, 
and  accepted,  and  still  retains,  the  entry  fee  ? 

All  the  cases  shew  that  this  matter  of  the  entry  of  the  cause 
is  a  matter  entirely  between  the  court  itself  and  the  plaintiffs 
or  their  attorney,  and  the  rule  was  made  strict  to  prevent  the 
revenue  being  defrauded  of  the  entry  fee;  the  payment  of  that 
was  the  principal  thing,  and  to  tell  a  party,  after  he  had  paid 
and  they  accepted  and  retained  this  fee,  that  he  shall  not  have 
the  benefit  of  what  he  has  honestly  done,  merely  because  he 
has  made  a  mistake  of  no  consequence  to  anybody,  would  be 
such  a  disgrace  to  the  administration  of  law,  that  if  it  was 
adopted  by  private  persons,  might  be  justly  characterized  as 
dishonest.  I  therefore  give  my  voice  against  it,  and  think  the 
judgment  ought  to  stand. 

King  and  Fraser,  JJ.,  agreed  with  Palmer,  J. 

Application  refused  loithout  coats. 


iSSd. 
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THE  WATEROUS  ENGINE  WORKS  CO.  (LIMITED) 

V.  CAMPBELL  et  al. 

^ovni  Stock  Companies*  Act  1877 — Action  by — Pleading — Declaration 
— Not  enough  merely  to  state  corporate  name, 

Xn  an  action  brought  by  a  company  incorporated  by  letters  patent  under 
The  Canada  Joint  Stock  Companies'  Act,  1877,  it  was  held  (on  demurrer  to 
the  declaration),  by  Allen,  C.  J.,  and  Wrldon,  Wetmorb  and  Kino,  JJ., 
that  the  declaration  was  bad  for  not  allegini;;  the  incorporation  of  the  plain- 
tiflh  by  letters  patent  under  the  Act ;  but  by  Palmer,  J.,  that  it  was  su&cicnt 
merely  to  describe  plaintiffs  by  their  corporate  name. 

Demurrer  to  declaration,  the  ground  of  demurrer  being  that 
3t  did  not  allege  that  the  plaintiffs'  were  incorporated. 

October  19, 1882.  W.  Pugsley,  in  support  of  the  demurrer. 
It  will  be  admitted  that  the  plaintiffs  are  not  incorporated 
under  the  laws  of  this  Province,  and  the  principle  laid  down 
in  Avon  Stone  Co.  v.  Dunham^  will  apply  to  them.  It  will  be 
argued  on  the  other  side,  however,  that,  as  the  plaintiffs  are  in- 
corporated by  letters  patent  under  The  Canada  Joint  Stock 
Companies'  Act,  1877,  the  Court  will  take  judicial  notice  of  the 
publication  in  the  Canada  Oazette  declaring  them  a  corporation. 

12  p.  ft  B.  400. 
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^883;       Assuming  that  the  Court  can  take  judidal  notice  of 
The  Water-  publication  in  the  Gazette,  this  will  not  save  the  plainti'5^ 
Works  Co!^  because  by  sec.  71  of  The  Joint  Stock  Companies'  Act  it 
»'.  necessary  in  pleadings,  eta,  to  state  the  incorporation  of  th^ 

plaintiffs  by  lettei-s  patent,  etc     Tlie  words  of  the  section 


'*it  shall  not  be  requisite  to  set  forth  the  mode  of  incorporatioK 
of  the  company,  otherwise  than  by  mention  of  it  under  its  cor!9 
porate  mime,  as  incorporated  by  virtue  of  letters  patent"  etc  - 

The  mode  of  incorporation  must  be  stated — very  shortly  i' J 
is  true — but  still  sufficiently  to  let  the  opposite  party  knovu 
the  origin  of  the  plaintiffs'  corporate  existence. 

Geo.  G,  Gilbert,  Q,  C,  contra.  It  is  not  necessary  to  all^^ 
the  incorporation  and  the  right  to  sue  and  be  su^.  AgaiK* 
this  is  not  the  way  to  take  the  objection.  It  must  be  takes 
by  plea.     The  defendants  should  plead  that  the  plaintifis  ar-^ 

not  an  incorporated  company.    [Palmer,  J.    Must  you  n 

allege  it  iirst  ?]     By  the  declaration  we  claim  to  be  a  limiL^^ 
company.     In  Bull.  &;  Lea.,  p.  27,  it  is  laid  down  that  it  is  enod  ^13 
to  state  the  corporate  name.     It  might  be  necessary  to  do  moip 
where  it  is  a  foreign  corporation — incorporated  out  of  tie 
Dominion.    This  company  is  incorporated  by  letters  patent 
under  The  Canada  Joint  Stock  Companies'  Act.    Section  71  of 
that  Act  does  not  require  it  to  be  set  out  that  the  company  b    \ 
incorporated  under  the  Act.    It  is  enough  to  state  its  corponte 
name.    [Kino,  J.    You  get  your  powers  under  The  Cawwli 
Joint  Stock  Companies'  Act  and  must  you  not  set  forth  tlut 
you  are  incorporated  by  virtue  of  letters  patent,  etc.?]    It  only 
requires  the  name  to  be  given  as  incorporated.    [Palmer,  J.  Q 
the  forms  of  procedure  in  England  are  prescribed  by  the  Com- 
panies' Act  18G2,  the  quotation  from  Bull.  &  Lea.  will  not  help 
you.]    The  Court  is  bound  to  take  notice  of  every  thing  ^ 
is  in  the  Canada  Gazette.    [Palmer,  J.    The  Court  heldtbe 
contrary  in  the  case  of  The  Canada  Temperance  Act    At  ^ 
events,  the  Gazette  ought  to  be  pointed  out  to  us.] 

He  referred  to  the  Joint  Stock  Companies'  Act,  1862,  secti^ 
8,  9  and  18 ;  Woolf  v.  The  City  Steamboat  Co.^ 

Pugsley,  in  reply. 


17  a  a  lot. 
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The  following  judgments  were  now  delivered : —  1883. 

Allen,  C.  J.  The  question  here  is,  whether  in  an  action  hy  The  Water- 
a  company  incorporated  under  "The  Canada  Joint  Stock  Com-  works^Co? 
panics  Act,  1877,"  40  Vic,  c.  43,  it  is  sufficient  to  describe  the  v. 

corporation  simply  by  its  corporate  name.  This  is  ordinarily 
sufficient  in  the  case  of  a  domestic  corporation,  and  the  question 
is  whether  anything  more  is  required  by  the  Companies  Act. 

The  7l8t  section  of  the  Act  is  as  follows: — "  In  any  action  or 
other  legal  proceeding  it  shall  not  be  requisite  to  set  forth  the 
mode  of  incorporation  of  the  company  otherwise  than  by  men- 
tion of  it  under  its  corporate  name  as  incorporated  by  virtue 
of  letters  patent — or  of  letters  patent  and  supplementary  let- 
ters patent  as  the  case  may  be — under  this  Act." 

It  was  contended  by  Mr.  Gilbert  that  the  words,  "  as  incor- 
porated by  virtue  of  letters  patent,"  etc.,  are  simply  descriptive 
of  the  instrument  by  which  the  corporate  name  is  conferred  on 
the  company,  and  that  they  do  not  at  all  describe  that  which 
the  section  requires  to  be  set  out.  It  seems  to  me,  however, 
that  this  is  not  the  meanin<j  of  the  section.  The  Act  savs  that 
the  mode  of  incoi'poration  need  not  be  set  out  otfierivise  than 
as  specified,  and  this  implies  that  to  a  certain  extent,  or  in  a 
certain  way,  the  mode  of  incorporation  is  to  be  set  out.  How 
can  this  be  done  unless  it  is  stated  in  what  manner  the  company 
was  incorporated  ?  The  mere  statement  of  the  corporate  name 
(which  of  course  would  be  necessary  in  any  legal  proceedings) 
is  not  a  statement  of  the  mode  of  incorporation  at  all,  while 
the  mention  of  the  authority  by  virtue  of  which  the  company 
is  incorporated  is  such  a  statement.  Further,  not  only  are  the 
'words,  "  as  incorporated  by  virtue  of  letters  patent — or  of  let- 
ters patent  and  supplementary  letters  patent,  as  the  case  may 
be, — under  this  Act "  entirely  superfluous,  if  they  are  simply 
intended  to  designate  the  instruments  under  which  the  com- 
pany gets  its  corporate  name,  but  they  are  inaccurate  as  a 
description  of  such  instruments;  for  the  corporate  name  is 
given  either  by  the  letters  patent  [sec.  9]  or  in  case  of  a  change 
of  name,  by  the  supplementary  letters  patent  [sees.  11,  12,  13]. 
In  no  CMtse  is  the  corporate  name  given  by  the  letters  patent 
and  the  supplementary  letters  patent;  and  therefore  when  such 
words  are  used,  it  cannot  be  for  the  purpose  of  designating  the 

Vol  ZJU  N.  Bw  B«port«.  M 
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1383.        instrument  under  which  the  name  is  conferred.    But  the  words 
The  Water-  of  the  section  have  a  perfectly  proper  meaning  if  used  to  desig- 
WoRKs^S)?  ^^^  ^^^  authority  under  which  the  company  is  incorporated. 
V.  Supplementary  lettei-s  patent,  besides  being  issued  to  effect  a 

change  of  name,  may  also  be  issued  to  extend  the  powers  of 
the  company  to  other  purposes  or  objects  [sec.  17] ;  also  to 
increase  or  diminish  the  capital  stock  of  the  company  [sec.  24], 
and  in  such  cases  "  the  letters  patent  and  the  supplementary 
letters  patent "  together  constitute  the  instruments  by  virtue 
of  which  the  company  is  incorporated.  And  further,  as  it  is 
the  company  and  not  the  corporate  name  that  is  incorporated, 
the  words  "  as  incorporated  by  virtue  of  letters  patent,"  etc., 
qualify  the  clause  "  otherwise  than  by  mention  of  it "  i.  e.  the 
company,  rather  than  the  words  "  under  its  corporate  name," 
and  therefore  these  latter  words  become  simply  parenthetical. 
For  these  reasons,  I  think  that  the  Act  impliedly  makes  ifc 
requisite,  at  least  in  actions  or  other  legal  proceedings  by  the 
company,  that  the  authority  under  which  the  company  is  in- 
corporated should  be  set  out  to  the  extent  mentioned  in  the 
section.  I  think  that  this  view  also  derives  some  support 
from  the  subsequent  provisions  in  the  section,  which  seem 
directed  towards  supplying  proof  of  the  allegations  so  required 
to  be  made. 

I  think  therefore  that  thei^  should  be  judgment  for  the 
defendant  on  the  demurrer,  but  that  the  plaintiff  should  have 
leave  to  amend  on  payment  of  costs. 

Weldon,  Wetmore  and  King,  JJ.,  concurred. 

Palmer,  J.  This  was  a  demurrer  to  the  declaration,  which 
commenced  as  follows :  "  The  Waterous  Engine  Works  Com- 
pany, limited,  by,  etc.,  sue  James  Campbell,  etc." 

The  objection  taken  on  the  argument  was  that  it  did  not 
appear  that  the  plaintiffs  were  a  corporate  body  with  powers 
to  make  the  contract  sued  on,  and  bring  the  action. 

It  is  not  disputed  but  that  they  were  properly  incorporated 
under  the  Canada  Joint  Stock  Companies'  Act,  1877, 40  ViCi  c 
43,  if  the  court  coqld  take  judicial  notice  of  that  ffMst;  but  ifc 
was  contended  that  as  the  71st  section  of  that  Aot  enacts  that 
it  should  not  be  necessary  in  any  action  or  other  l^gal  piooeedipg 
to  set  forth  the  mode  pf  incorporation  otherwise  tb^  by  wm- 
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ioDing  it  under  its  corporate  name,  as  incorporated  by  letters        ^^83. 
atcnt,  etc.,  it  should  have  been  alleged  that  it  had  been  incor-  The  Water. 
orated  by  letters  patent,  besides  using  the  name  by  which  it  works^Co" 
ad  been  so  incorporated.  ^• 

Hie  first  question  is,  what  was  necessary  at  common  law  in 
uch  a  case,  in  the  absence  of  any  provision  in  the  statute  on 
be  subject  ? 

The  question  is,  I  think,  settled  by  authority  that  all  that  is 
ecessary  for  a  domestic  corporation,  is  to  make  the  same  alle- 
ation  in  this  respect  as  in  case  of  a  natural  person,  the  court 
eing  bound  to  take  judicial  notice  that  a  person  has  power  to 
take  a  contract,  and  also  to  sue  in  the  Queen's  Courts,  when  a 
ait  had  been  brought,  and  it  was  alleged  that  the  defendant 
lade  a  contract  with  him  which  afforded  a  cause  of  action ;  so 
dth  reference  to  a  domestic  corporation,  if  it  were  alleged  that 
ley  made  a  contract  with  the  defendant,  if  their  powers  were 
reated  by  the  public  laws  of  the  country  in  which  the  suit 
ras  brought,  and  it  was  alleged  that  a  contract  had  been  made 
rith  them,  this  is  all  the  court  would  have  to  know  to  dcter- 
line  both  whether  it  was  authorized  by  law,  and  that  they  had 
lie  right  to  sue  thereon.  All  else  is  matter  of  public  law,  which 
lie  Judges  are  themselves  bound  to  know,  and  which,  conse- 
ucntly,  it  is  never  necessary  to  allege  in  pleadings :  and  in 
ccordance  with  this  rule  are  all  the  authorities.  Bullen  & 
<eake,  at  page  26,  lays  down  the  rule  as  follows :  "  corpora- 
ions,  whether  created  by  charter  or  Act  of  Parliament,  can  sue 
nd  be  sued  in  the  ordinary  foim  by  their  corporate  name, 
rhich  is  set  out  in  full."  See  Thames  Haven  Dock  <t  Railway 
^ompany  v.  HaU;^  Woolfv.  The  City  Steamboat  Company.''^ 

But  as  the  court  is  not  bound  to  take  judicial  notice  of  the 
iw  of  a  foreign  country,  and  such  laws  are  facts  to  be  alleged 
nd  proved  in  all  legal  proceedings,  and  consequently  the  court 
innot  know,  until  it  is  alleged  and  proved,  that  such  corpora- 
on  has  power  to  enter  into  the  contract  sued  on,  or  to  sue 
nd  be  sued,  although  the  instituting  the  suit  and  an  appear- 
nee  therein  would  probably  be  an  admission  of  the  existence 
F  a  corporation  of  some  kind,  it  is  otherwise  as  to  them.  See 
*orm  in  Bullen  &  Leake  p.  30. 

16M.*G.  274.  87  C.  B.  108. 
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^^^' Maule,  J.,  in  delivering  the  judgment  of  the  Court  in  Woolf 

The  Water-  wThc  City  Steamboat  Company,^  ssiys:  "  The  description  of  the 
WoRKs^Co^  company  which  is  given  in  all  the  usual  forms  impliedly  amounts 
'  ^-  to  an  allegation  that  the  defendants  are  a  corporate  body."    And 

in  note  (t)  in  2  Chitty  s  Pleading  p.  11,  it  is  laid  down — "  This 
company,  (that  is,  a  company  under  the  English  Companies  Act,) 
should  be  described  by  their  registered  name;  the  word  *i*e- 
gistered '  is  usually  added,  but  it  is  not  necessary." 

If  this  is  law  then  it  is  properly  alleged  in  this  declaration 
that  the  plaintiffs  are  a  corporation. 

As  this  would  be  the  state  of  the  law,  withouf  their  having 
any  special  powers  in  the  statute  on  the  subject,  it  is  apparent 
that,  in  order  to  render  any  other  allegation  necessary,  it  would 
require  an  enactment  making  such  pleading  insufficient  and. 
other  allegations  necessary;  and  the  question  Is,  has  the  sectioi 
of  the  Act  I  have  quoted,  done  so  ?     The  section  itself  does  not 
profess  to  make  anything  necessary  that  was  not  neecssar 
before,  but  rather  to  do  away  with  allegations  that  might  i 
some  case  be  necessary;  and  even  if  it  was  clear  that  what  was- 
meant  was,  that  in  the  proceedings  to  have  the  effect  intendeds  , 
not  only  to  state  the  name,  but  also  to  add  the  words  il-^^ 
incorporated   by  letters  patent,   I  cannot  think  that  woul-^^J 
compel  the  making  that  allegation  in  proceedings  if  it  ha.  ^ 
not  been  necessary  before :  the  mobt  that  could  be  said  is,  thc3^ 
it  might  be  inferred  that  the  Legislature  thought  there  miglL-it 
be  actions  or  legal  proceedings  in  which  the  mode  of  incorpor"^!- 
tion  ought  to  be  alleged,  and  all  the  enactment  is,  that  in  axnj 
such,  this  substituted  allegation  would  suffice.     Such  an  en- 
actment, in  my  opinion,  in  no  way  affects  any  legal  proceedings 
in  which  no  such  allegation  is  necessary,  which  this  is,  as  / 
have  pointed  out.     But  it  may  be  said  that  the  section  is  a 
legislative  declaration  or  recognition  that  such  an  allegation  is 
necessary  in  all  actions  by  such  corporations.    I  do  not  think 
such  expressions  as  are  used  in  this  section  should  have  any 
such  construction ;  if  so,  it  would  in  effect  make  a  statement 
that  nothing  more  than  certain  words  should  be  necessary, 
equivalent  to  saying  that  those  words  were  necessary,  thus 
making  negative  words  affirmative.     This  is  not  the  gram* 

17  C.  B.  108. 
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matical  meaning  of  the  language,  and  would  be  making  words       1S83. 
only  intended  to  do  away  with  restrictions,  create  those  that  Thk  Watkk- 
did  not  exist.     Enactments  of  this  description  are  common  in  works^'co. 
Acts  of  Parliament :  they  are  usually  introduced  for  abundant    ^    ^- 
caution  and  to  remove  a  possible  difficulty,  if  it  should  be  de- 
termined to  exist,  and  are  not  intended  to  create  one  that  did 
not  exist  before. 

It  is  important  to  bear  in  mind  that  this  was  not  necessary 
by  the  general  law  before  the  Act,  in  order  to  construe  the  Act; 
for  if  the  Legislature  intended  to  make  it  imperative  to  make 
other  allegations  in  declarations  than  were  necessary  before,  it 
is  apparent  that  it  would  be  legislating  with  reference  to  pro- 
cedure in  civil  suits,  which  the  Dominion  Parliament  had  not 
power  to  do,  and  therefore  no  matter  what  words  they  used,  it 
could  not  so  alter  the  law  on  that  subject. 

The  usual  and  proper  mode  of  incorporating  was  merely  to 
fix  the  name  of  the  company,  and  by  enacting  that  it  should 
not  be  necessary  to  do  more  than  by  mentioning  it  under  the 
corporate  name  as  incorporated  by  letters  patent,  or  supple- 
mentary lettera  patent,  these  being  all  the  modes  by  which 
it  could  be  incorporated  under  the  Act,  why  may  not  this 
fairly  mean  that  the  name  by  which  it  is  incorporated  under 
the  Act,  is  the  name  under  which  it  can  sue  or  be  sued  ?  The 
meaning  is,  I  think,  made  apparent  by  considering  the  pre- 
ceding sections  which  authorize  the  creation  of  the  corpor- 
ation by  letters  patent  or  supplementaiy  letters  patent,  and  this 
section  as  saying  that  it  shall  not  be  necessary  to  more  than 
mention  the  company  under  its  corporate  name  as  incorporated. 
This  rendering  will  make  the  whole  consistent  and  will  get  rid 
of  the  absurdity  of  supposing  that  the  Legislature,  when  it 
used  negative  words,  meant  affirmative.  It  says  the  name  as 
incorporated  by  virtue  of  the  letters  patent,  for  it  would  not 
be  quite  accurate  to  say  its  corporate  name,  for  it  had  none  by 
the  Statute,  and  in  fact,  none  at  all  except  as  used  in  the  let- 
ters patent  or  its  equivalent  as  incorporated  by  virtue  of  the 
letters  patent 

I  do  not  think  these  words  are  intended  merely  as  descrip- 
tive of  the  instrument  by  which  the  company  was  incorporated, 
for  I  cannot  see  the  utility  of  that ;  on  the  contrary,  1  think 
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1883.        it  is  descriptive  of  the  corporate  name  of  the  company  and 
The  Watkr-  that  it  is  to  be  the  name  as  incorporated  by  the  letters  patent ;. 
WoRK8°Ca   '^^  other  words,  you  are  to  find  out  what  the  corporate  name  is 
V'  by  the  letters  patent,  and  having  found  out,  it  is  only  necessary^ 

to  mention  it.    I  think  the  section  does  two  things.     The  firsts 
it  makes  it  only  necessary  to  mention  it  (that  is,  the  corpora^ 
tion),  which  is  equivalent  to  saying  to  mention  the  corporat<^^ 
name ;  the  second  is,  it  enacts  what  the  name  is  that  is  to  b^ 
mentioned,  and  that  is  the  name  as  incorporated   by  th 
letters  patent;  in  other  words,  the  name   under  which   tho 
letters  patent  have  incorporated  the  company.     No  part  of  thes 
section  enacts  that  you  are  to  follow  any  set  form  of  words,  bub 
quite  the  contrary,  you  are  to  mention  the  company,  and  you 
can  only  do  this  by  inserting  the  company's  name. 

While  I  admit  that  the  ase  of  the  words,  as  incorporated  by 
virtue  of  letters  patent,  is  a  labored  mode  of  pointing  out  what 
the  name  to  be  mentioned  is,  or  what  is  the  corporate  name, 
if  that  was  all  that  was  intended,  as  I  think  it  is,  I  think 
they  are  still  more  labored  and  awkward,  if  it  was  intended 
that  the  pleader  should  insert  those  words  after  the  name,  the 
word  "as"  in  that  case  would  be  not  only  surplusage  (the 
proper  allegation,  being  incorporated  by  virtue  of  letters  patent), 
but  the  use  of  it  would  render  the  allegation  uncertain  and 
bad  pleading,  for  it  might  mean  nothing  more  than  the  let- 
ters patent,  attempting  to  incorporate  the  company,  which 
might  be  illegal  and  void. 

Again,  I  think  the  fact  that  the  section  does  not  profess  to 
deal  with  what  allegations  are  to  be  used  when  the  fact  of  the 
existence  of  a  company  or  its  powers  are  necessary  to  be  shewn, 
but  only  when  the  mode  of  its  incorporation  is  to  be  alleged,  and 
this  is  never  necessary  in  an  action  against  a  third  person  not  an 
incoi*porator ;  that  this  may  not  be  necessary  in  some  actions 
.  and  legal  proceedings  by  the  company  against  some  of  the  pos- 
sible acts  of  the  corporators  as  such,  I  am  not  prepared  to  say. 

Upon  the  whole  I  think  the  declaration  good  and  jndgm^t 
should  be  given  for  the  plaintiffs  on  the  demurrer. 

Fraser,  J.,  took  no  part,  not  having  heard  the  axgoment 

Judgment  for  defendants  on  demwrer;  plaint^ 
to  have  leave  to  amend  on  payment  of  costs. 
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FORBES,  Appellant,  and  TEMPLE,  Respondent.  1883. 

Statute  of  Frauds — Verbal  promise — Wl^tlier  primary  or  collateral —       March, 

Iliring — Agency, 


This  ftction  waa  broaght  to  recover  four  and  a  half  months*  wages  on  on  alleged 
verbal  hiring  by  one  H.  as  agent  for  defendant.  At  the  trial,  which  took 
pUce  in  the  Victoria  County  Ck>urt,  the  Judge  ordered  a  nonsuit  on  the 
ground  that  the  contract  disclosed  by  plaintiff  was  a  contract  of  guarantee 
and  80  within  the  Statute  of  Frauds,  and  also  that  the  agency  of  H.  was  not 
made  out.  The  evidence  showed  that  one  M.  was  carryiug  on  lumbering 
operations  on  the  Tobiqne  under  a  contract  with  defendant  who  was  to  sup- 
ply him,  and  he  (M. )  was  to  receive  so  much  per  thousand.  Defendiut  was 
also  carrymg  on  an  operation  on  his  own  account  in  the  neighbourhood,  and 
H.  had  charge  of  the  latter  operation  for  defendant.  He  also  attended  to 
getting  in  the  supplies  to  M.,  which  defendant  had  contracted  to  give.  It 
appeared  that  both  M.  and  defendant's  operations  were  to  be  promoted  by 
the  construction  of  a  portage  road  from  the  Tobique  through  to  the  Nepisigiiit 
lake,  and  it  was  in  connection  with  the  laying  out  of  this  road,  that  tne  lirst 
hiring  of  plaintiff  took  place.  Plaintiff  said  liis  first  interview  was  with  H. 
who  askea  him  if  he  would  go  with  him  (H.)  and  look  out  a  portage  road  to 
Nepisi^it  lake,  that  plaintiff  said  he  would  go,  and  shortly  after  this  con- 
versation, on  the  same  day,  he  met  M.  and  H.,  when  the  former  asked  him  if 
he  would  go  with  them  to  look  out  the  road.  PJaiutiff  said  lie  did  not  know, 
whereupon  H.  said,  ''If  you  go  up,  I  will  do  what  is  right  with  you."  He 
then  a^p'eed  to  go,  and  the  next  morning  he  went  with  M.,  H.  and  his  crew, 
and  laid  out  the  road,  after  which,  at  M.'s  request,  he  built  a  camp  and  cut 
out  some  hauling  roads  for  M.'s  lumbering  operations,  being  employed  alto- 
gether at  this  work  (including  the  laying  out  of  the  road)  about  twenty  days. 
After  this  plaintiff  left  and  went  home,  and  remained  ten  days,  but  beforo 
ffoing  he  told  M.  he  had  business  at  home,  and  would  be  back  in  eight  or  ten 
days.  On  his  way  home  plaintiff  met  H.  with  teams  oomins  up,  when  he 
asked  H.  if  he  would  jpay  him  his  wages  if  he  went  back  to  M.  and  worked 
for  the  oonoem,  to  which  H.  replied  that  he  would.  Plaintiff  remained  home 
ten  days  and  went  back  and  worked  (in  all)  four  months  and  fifteen  days. 
More  than  a  year  after  the  work  was  done  plaintiff  applied  to  defendant  for 
payment,  which  the  latter  refused,  saying,  that  if  H.  had  agreed  to  pay  the 
wages,  he  (defendant)  would  pay,  but  that  H.  had  denied  making  any  such 
promise. 

Htldj  on  appeal,  by  Weldon,  Wetmorb  and  Kino,  JJ.,  that  the  alleged  con- 
tract between  plaintiff  and  H.  was  collateral  to  the  contract  of  hinng  that 
existed  between  plaintiff  and  M.  and  therefore  within  the  Statute  of  Frauds  ; 
but,  by  Allkk,  G.  J.,  and  Palmer,  J.,  that  it  should  have  been  left  to  the 
jury  to  say  whether  H.'s  promise  was  primary  or  collateral. 

Ueid,  by  Allen,  C.  J.,  and  Palmer  and  Kino,  JJ.,  (Wetmors,  J.,  dissenting), 
that  there  was  evidence  for  the  jury  of  H.*8  authority  to  employ  plaintiff  on 
defendant's  behalf. 

Appeal  from  an  order  of  the  Judge  of  the  Victoria  County 
Courts  nonsuiting  the  appellant.  The  action  was  brought  to 
recover  four  and  a  half  months'  wages  on  an  alleged  verbal 
hiring  of  the  appellant  by  one  Hazleton  as  agent  for  the  re- 
spondent The  learned  Judge  below  nonsuited  the  appellant  on 
the  ground  that  the  contract  disclosed  by  him  was  a  contract  of 
gofurantee,  and  so  within  the  Statute  of  Frauds,  and  also  on  the 
groiwd  (hat  the  agepcy  of  Hazleton  was  not  made  out 
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1883^ It  appeared  that  one  John  MacDougall  had  contracted  wi*-^ 

FoRBEH      the  respondent  to  got  out  lumber  for  him  on  the  Tobique 
TemI'lk.      certain  rate  per  thousand — the  respondent  to  furnish  suppli 

that  Hazleton  was  acting  for  the  respondent,  superintend/i^ 
some  lumbering  operations  near  MacDougall's  camp,  and  t1»i^ 
he  sent  provisions  to  the  camp,  and  on  one  occasion,  wien 
MacDougall  wanted  men  to  work  at  the  lumber  he  applied  to 
Hazleton,  who  sent  him  two  men.  MacDougall  swore  that 
when  he  made  the  agreement  with  the  respondent,  he  said  that 
Hazleton  would  have  charge  for  him,  and  would  see  to  Mac- 
Dougairs  getting  men  to  work,  and  that  he  (respondent)  would 
see  about  the  men,  and  that  MacDougall  then  said  he  had  some 
men  hired,  and  would  like  to  get  the  appellant. 

The  appellant's  account  of  the  hiring  was  that  his  first  inter- 
view was  with  Hazleton,  who  asked  him  if  ho  would  go  vith 
him  (Hazleton)  and   look  out  a  portage   road   to  Nipisigait 
Lake,  that  the  appellant  said  he  would  go,  and  shortly  after 
this  conversation,  on  the  same  day,  he  met  MacDougall  and 
Hazleton,  when  the  former  asked  him  if  he  would  go  with 
them  to  look  out  the  road ;  that  the  appellant  said  he  did  not 
know,  whereupon  Hazleton  said,  "If  you  go,  I  will  do  what  is 
right  with  you."    That  he  then  agreed  to  go,  and  went  the 
next  day  with  MacDougall  and  Hazleton  up  the  Tobique  river, 
and  a  few  days  afterwards  went  with  Hazleton  to  explore  the 
road ;  after  which,  at  MacDougall's  request,  he  looked  out  a 
place  for,  and  built  a  camp,  and  cut  out  some  hauling  roads 
for  MacDougall's  lumbering  operations,  and  that  he  was  em- 
ployed altogether  at  this  work  (including  the  exploration » 
the  road)  about  twenty  days.     That  after  finishing  the  work 
ho  left  the  camp  to  go  home,  telling  MacDougall,  before  leaving, 
that  he  had  business  at  home,  and  in  answer  to  MaeDongall^ 
enquiry  as  to  when  he  would  be  back,  said  in  eight  or  te** 
days.    On  his  way  he  met  Hazleton  and  asked  him  if  he  wonW 
pay  his  (appellant's)  wages  if  he  went  back  and  worked  with 
MacDougall  in  the  concern,  to  which  Hazleton  answered  tb** 
he  would  do  so;  that  the  appellant  about  ten  days  afts'' 
wards  went  back  to  MacDougall's  camp  and  worked  therein 
upwards  of  four  months.    He  stated  that  he  had  got  ^f^ 
clothing  and  provisions  from  Hazleton,  to  the  amoirnt  of  ahoot 
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111,  but  said  it  was  not  stated  oh  what  account  he  got  the       1883. 
uticles.    He  further  stated  that  more  than  a  year  after  the      Forbes 
p^ork  was  done  he  applied  to  the  respondent  for  payment  for     tbmplk. 
lis  work,  that  the  respondent  refused  to  pay,  but  said  that  if 
Sazleton  bad  agreed  to  pay  the  wages  he  (respondent)  would 
Miy,  but  that  Hazleton  had  denied  making  any  such  promise. 

MacDougall's  account  of  the  hiring  was,  that  when  he  met 
the  appellant  and  Hazleton  at  Tobique,  he  said  to  the  appellant 
le  would  like  to  have  him  go  to  the  woods ;  that  the  appellant 
said  to  this,  he  did  not  know,  to  which  he  (MacDougall)  an- 
iwered,  that  he  bad  better  come  and  that  his  pay  would  be  all 
right  enough,  and  that  Hazleton  then  said  to  the  appellant, 
*  Yes,  you  had  better  come,  and  I  will  see  you  are  paid,"  to 
prhich  the  appellant  replied  that  he  would  go ;  and  this  was 
the  only  agreement  made  with  the  appellant,  who  immediately 
ifter  this  went  with  Hazleton  and  explored  the  road,  as  before 
stated. 

October,  1882.  Geo.  F.  Gregory  for  the  appellant.  Not  only 
must  the  liability  of  MacDougall  to  the  appellant  be  shewn  but 
#hat  the  parties,  appellant  and  respondent,  intended  that  Mac- 
[>ougaIl  should  be  the  principal  debtor,  before  the  Statute  of 
Frauds  will  apply:  Mou/rUstephen  v.  Lakeman? 

There  must  be  the  primary  liability  and  the  promise  relied 
m  must  be  collateral,  before  the  Statute  will  apply.  But  there 
vas  no  evidence  of  any  primary  liability  on  MacDougalls  part, 
lor  of  any  contemplation  of  liability  by  MacDougall  in  the 
)romise  of  respondent.  It  appeared  that  when  the  agreement 
vas  made  between  the  respondent  and  MacDougall  the  former 
aid  that  his  agent,  Hazleton,  would  get  men  for  him.  The 
evidence  shews  that  the  appellant  did  not  agree  to  go  to  work 
mtil  Hazleton  had  assured  him  that  he  (Hazleton)  would  do 
vhat  was  right  with  him,  or,  as  MacDougall  swore,  would  sec 
hat  he  was  paid.  This  is  as  to  the  iirst  engagement.  Then,  as 
o  the  respondent's  promise  after  plaintiff  came  out  of  the  woods 
,nd  before  he  returned  to  work,  there  does  not  appear  to  be 
he  slightest  reference  between  them  to  any  liability  of  Mac- 
Dougall, nor  any  obligation  on  appellant  to  return  to  work  for 
facDougall.    Even,  however,  if  there  was  evidence  of  a  prim- 
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^S83.  ary  liability  in  MacDougall  it  should  have  been  left  to  the  jury 
Forbes  to  find  upon  and  to  say  if  respondent  s  promise  was  made  in 
Temple,  contemplation  of  that  liability.  It  is  only  when  the  promise 
is  distinctly  collateral  that  it  is  within  the  statute.  It  is 
always  a  question  for  the  jury  to  say  to  whom  the  credit  was 
given:  Keate  v.  Temple;^  DameU  v,  Tratt;*  Hargreaves  v. 
Paraona  ;^  2  Pars.  Contracts,  301. 

The  evidence  of  Hazleton's  authority  as  agent  was  clearly 
sufficient.  Storey  Ag.  (6  ed.)  sees.  442-446 ;  ArmstroTtg  v. 
Stokes.^ 

Wetmore,  Q.  0.,  contra.  There  was  no  evidence  that  Hazle- 
ton  had  authority  to  hire  men  for  the  respondent  to  work  in 
MacDougairs  camp.  Any  undertaking  that  might  have  been 
entered  into  by  Hazleton  was  on  his  own  account,  and  not  by 
the  authority  of  Temple,  The  only  agency  that  did  exist  was 
for  the  purpose  of  sending  in  supplies.  But  assuming  there 
was  sufficient  evidence  of  agency  for  the  jury,  the  appellant  was 
properly  nonsuited,  because  there  was  unmistakable  evidence 
of  a  primary  liability  from  MacDougall  to  the  appellant.  Un- 
der the  Statute  of  Frauds  there  was  nothing  for  the  Judge  to 
submit  to  the  jury.  He  cited  Birkmiyr  v.  Darnell  ;^  Maison 
V.  Wharam;^  PeckJulm  v.  Faria;"^  Barber  v.  Fox.^ 

Gregory,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered : — 

Allen,  C.  J.  This  was  an  action  for  work  and  labor,  and 
the  only  question  is  whether  there  was  any  evidence  of  a  hiring 
by  the  defendant,  which  should  have  been  left  to  the  jury. 

It  appeared  that  one  John  MacDougall  had  contracted  wiih 
the  defendant  to  get  out  lumber  for  him  on  the  Tobique  river  at 
a  certain  rate  per  thousand,  the  defendant  to  furnish  supplies; 
that  one  Hazleton  was  acting  for  the  defendant  superintending 
some  lumbering  operations  near  MacDougalFs  camp,  and  that 
he  sent  provisions  to  the  camp,  and  on  one  occasion  when  Ma^ 
Dougall  wanted  men  to  work  at  the  lumber,  he  applied  to 
Hazleton,  who  sent  him  two  men.    MacDougall  swore  tint 
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when  he  made  the  agreement  with  the  defendant,  he  said  that        ^S83. 
Hazleton  would  have  charge  for  him,  and  would  see  to  Mac-      Forbes 
Dougall's  getting  men  to  work,  and  that  he  (defendant)  would     tkkplk. 
see  about  the  men;  and  that  MacDougall  then  said  he  had 
some  men  hired,  and  would  like  to  get  the  plaintiff. 

The  plaintiff's  account  of  the  hiring  was,  that  his  first  inter- 
view waA  with  Hazleton,  who  asked  plaintiff  if  he  would  go 
with  him  and  look  out  a  portage  road  to  Nipisiguit  Lake ;  that 
plaintiff  said  he  would  go,  and  shortly  after  this  conversation — 
on  the  same  day — he  met  MacDougall  and  Hazleton,  when 
MacDougall  asked  him  if  he  would  go  with  them  to  look  out 
the  road;  that  plaintiff  said,  he  did  not  know,  whereupon 
Hazleton  said,  "If  you  go,  I  will  do  what  is  right  with  you." 
That  he  then  agreed  to  go,  and  went,  the  next  day,  with 
MacDougall  and  Hazleton  up  the  Tobique  river,  and  a  few 
days  afterwards,  went  with  Hazleton  to  explore  the  road ;  after 
which,  at  MacDougall's  request,  he  looked  out  a  place  for,  and 
built  a  camp,  and  cut  out  some  hauling  roads  for  MacDougall's 
lumbering  operations,  and  that  he  was  employed  altogether  at 
this  work  (including  the  exploration  of  the  road)  about  twenty 
days.  That  after  finishing  the  work  he  left  the  camp  to  go 
home,  and  on  his  way,  met  Hazleton,  and  asked  him  if  he 
would  pay  his  (plaintiff^s)  wages  if  he  went  back  and  worked 
with  MacDougall  in  the  concern,  to  which  Hazleton  answered, 
that  he  would  do  so,  and  that  plaintiff  about  ten  days  after- 
wards went  back  to  MacDougall's  camp  and  worked  there  for 
upwards  of  four  months.  He  stated  that  he  had  got  some 
clothing  and  provisions  from  Hazleton,  to  the  amount  of  about 
$11,  but  said  it  waA  not  stated  on  what  account  he  got  the 
articles.  He  further  stated  that  more  than  a  year  after  the 
work  was  done,  he  applied  to  the  defendant  for  payment  for 
his  work ;  that  the  defendant  refused  to  pay,  but  said  that  if 
Hazleton  had  agreed  to  pay  the  washes  he  (defendant)  would 
pay,  but  that  Hazleton  had  denied  making  any  such  promise. 

MacDougall's  account  of  the  hiring  was,  that  when  he  met 
the  plaintiff  and  Hazleton  at  Tobique  he  said  to  the  plaintiff 
that  he  would  like  to  have  him  to  go  to  the  woods ;  that  the 
plaintiff  said  to  this,  he  did  not  know,  to  which  he  (MacDougall) 
answered  that  he  had  better  come,  that  his  pay  would  be  all 
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___i®^__  ^%^*'  ®woug^»  aod  that  Hazleton  then  said  to  the  plaintiff  "Yes, 

Forbes      you  had  better  come,  and  I  will  sec  you  are  paid,"  to  which  the 

Tkmplb.     plaintiff  replied  that  he  would  go;  and  this  was  the  only 

engagement  made  with  the  plaintiff.    Immediately  after  this, 

the  plaintiff  went  with  Hazleton  and  explored  the  road,  as 

before  stated. 

The  grounds  on  which  the  plaintiff  was  nonsuited,  were — 
1.  That  MacDougall  was  the  person  primarily  liable,  and  Hazle- 
ton's  promise  to  pay  was  collateral.  2.  That  if  there  was 
any  promise  by  Hazleton  to  pay,  it  was  his  personal  promise* 
and  was  not  intended  to  bind  the  defendant.  3.  That  the  evi- 
dence of  Hazleton's  authority  to  hire  men  for  MacDougall's 
lumbering  operation  was  too  indefinite  to  leave  to  the  jury  as 
a  fact  to  be  found. 

I  think  it  was  a  question  for  the  jury  whether  Hazleton's 
promise  was  primary  or  collateral :  Raymond  v.  Cwm/mings} 
At  the  time  Hazleton  promised  to  see  the  plaintiff  paid  if  he 
would  go  to  work,  it  does  not  appear  that  there  was  any  con- 
tract of  hiring  between  the  plaintiff  and  MacDougall ;  there- 
fore, looking  at  the  relative  position  of  the  parties  at  that  time, 
Hazleton's  promise  could  not  be  said  to  be  a  promise  to  answer 
for  the  debt  or  default  of  MacDougall,  But  it  might  be  a  fair 
matter  for  consideration,  whether,  though  the  plaintifi  at  first 
may  have  declined  to  hire  with  MacDougall,  he  did  not  im- 
pliedly agree  to  do  so  when  Hazleton  recommended  him  to  go, 
and  promised  to  see  him  paid.  In  that  view  of  the  matter, 
Hazleton's  promise  would  be  collateral  only,  and  merely  * 
guarantee  that  MacDougall  would  pay :  and  this  being  a  ques- 
tion of  intention,  and  the  language  which  the  parties  used 
somewhat  ambiguous,  I  think  it  should  have  been  left  to  the 
jury,  with  the  other  circumstances  in  the  caae  bearing  upon  it, 
to  say  with  whom  the  plaintiff  hired. 

The  evidence  is  somewhat  obscure  as  to  whether  MacDougall 
was  interested  in  the  exploration  of  the  road,  and  as  to  the 
nature  of  the  plaintiff's  employment  in  building  ihe  Gamp, 
and  cutting  the  hauling  roads — whether  it  was  a  oontinnatkii 
of  his  first  agreement  with  Hazleton,  or  an  independent  agree- 
ment with  MacDougall.    I  think  theae  were  pioper  qaeatioiis 

for  the  OQUsideration  of  the  jury. 

_____ 
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Assaming  that  what  Hazleton  said  to  the  plaintiff  would        ^S83. 
create  a  primary  liability,  I  do  not  think  the  evidence  sustains      Forbbs 
;he  second  ground  of  nonsuit — that  it  was  a  personal  promise     xbkplk. 
dj  Hazleton,  and  not  intended  to  bind  the  defendant    Accord- 
ng  to  the  evidence,  Hazleton  wAs  superintending  the  defeud- 
int's  lumbering  operations,  and  there  is  nothing  to  show  that 
in  what  he  did  there,  he  was  acting  in  any  other  capacity  than 
IS  agent  for  the  defendant.     I  think  there  was  sufficient  evi- 
lence  on  this  point  that  Hazleton's  promise  was  made  as  agent 
af  the  defendant.    This  substantially  involves  the  third  ground 
di  nonsuit. 

I  think  the  appeal  should  be  allowed  with  costs,  and  the 
cause  remitted  to  the  County  Court. 

Weldon,  J.    I  have  not  written  Out  a  judgment,  but  my 
opinion  is  that  there  was  not  sufficient  evidence  to  leave  to  the 
jury,  and  the  nonsuit  was  properly  granted. 
.    Palmeb,  J.    I  concur  in  the  judgment  of  the  learned  Chief 
Justice. 

Kino,  J.  This  action  was  brought  to  recover  four  and  a  half 
months'  wages  on  an  alleged  verbal  hiring  by  one  Hazleton  as 
igent  for  defendant.  The  learned  Judge  below  nonsuited  the 
plaintiff  on  the  ground  that  the  contract  disclosed  by  the  plain- 
biff  was  a  contract  of  guarantee  and  so  within  the  Statute  of 
Frauds,  and  also  on  the  ground  that  the  agency  of  Hazleton 
ivas  not  made  out.  As  to  the  proof  of  the  agency,  I  am  of 
>pimon  that  there  was  some  evidence  of  it  in  the  statements 
)f  the  defendant  prior  to  the  transaction  and  in  his  admissions 
ifter  it,  but  on  the  first  ground,  I  think  the  nonsuit  may  be 
supported. 

The  evidence  showed  that  one  MacDougall  was  carrying  on 
umbering  operations  on  the  Tobique  under  a  contract  with 
lefendant.  MacDougall  says  of  it:  "He,"  i.  e,  the  defendant, 
'was  to  supply  me  and  I  was  to  get  so  much  per  thousand." 
rhe  defendant  was  also  carrying  on  an  operation  on  his  own 
lecount  in  the  neighbourhood  and  Hazleton  had  charge  of  this 
atter  operation  for  defendant.  He  also  attended  to  getting  in 
#he  supplies  to  MacDougall,  which  defendant  had  contracted  to 
^ve.  MacDougall  (who  was  called  as  a  witness  for  plaintiff) 
lays:  ''The  (»ily  charge  he,  Hazleton,  had  of  my  operations 
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1883.  was  to  get  goods  to  me,  supplies  I  mean.  *  *  He  had  no 
Forbes  charge  over  my  operations."  And,  on  re-examination,  he  says: 
Tsi^LE.  "^^6n  I  said  that  Hazleton  had  no  charge  of  my  operations,  I 
meant  he  had  nothing  more  to  do  than  putting  in  the  provisions. 
Hazleton  was  at  my  camp  in  the  winter.  He  would  come  in 
to  warm  himself,  or  get  something  to  eat.  Don't  think  he 
asked  me  how  I  was  getting  on." 

It  appears  that  both  MacDougall's  and  defendant's  operations 
were  to  be  promoted  by  the  construction  of  a  portage  road 
f  ix)m  the  Tobique  through  to  the  Nipisiguit  lake,  and  it  is  in 
connection  with  the  laying  out  of  this  road  that  we  first  have 
evidence  of  any  hiring  of  the  plaintiff.    The  plaintiff  says: 
"I  had  first  interview  with  Hazleton  at  my  own  place.    He 
came  there  alone.     Hazleton  asked  me  if  I  was  acquainted 
with  the  country  through  to  the  Nipisiguit  lake.     I  told  him 
,  I  was.     He  asked  me  if  I  would  go  up  with  him  to  look  oni  a 
portage  road.     I  told  him  I  would.     He  told  me  to  come  down 
to  Bcveridge's ;  went  a  few  rods  and  met  MacDougall  coming 
up.     MacDougall  came  up  and  he  &sked  me  if  I  would  go  up 
with  Hazleton  and  him  to  the  woods  to  look  out  the  road.  I 
said  I  didn't  know.    Hazleton  then  said, '  If  you  go  up,  I  will 
do  what  is  right  with  you.'     No  bargain  was  made  about  wages. 
I  went  next  morning  with  MacDougall,  Hazleton  and  his  crew. 
We  were  two  days  going  up  to  the  forks  at  Tobique.   On 
Friday  morning  Hazleton  and  an  Indian  went  with  me.    Was 
eleven  days  with  the  rest,  and  laid  out  the  road ;  kept  on  till 
we  finished  it." 

Now  thus  far  it  is  clear.  This  was  a  contract  with  Hazleton 
(or  with  Hazleton  and  MacDougall)  to  do  a  particular  woik, 
viz.,  to  look  out,  i.  e.  to  lay  out  a  portage  road,  and  this  work 
was  entered  upon  and  finished,  and  when  it  was  finished,  the 
hiring  was  at  an  end. 

Now  let  us  see  what  next  took  place.  The  plaintiff  says: 
"I  went  on  cruising,  looking  out  a  chance  for  the  camp.  Ibe- 
Dougall  wanted  me,  when  I  got  through  with  the  portage  road, 
to  build  a  camp  and  hovel ;  was  ten  days  at  any  rate  at  this; 
was  ten  days  more  swamping  main  and  cross  roads.** 

Now  clearly  this  was  not  work  for  which  Hasleton  had 
engaged  the  plaintiff.    It  had  nothing  to  do  with  the  p(»rtage 
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road,  the  work  on  which  was  finished,  and  it  could  not  reason-        1983. 
ably  be  supposed  by  Forbes  to  be  covered  by  the  engagement      Forbes 
with  Hazleton,  nor  indeed  does  the  plaintiff  put  it  in  that  way,     templr. 
for  he  says,  that  after  he  finished  the  portage  road  he  went  on 
and  did  this  work,  because  MacDougall  wanted  him  to  do  it 
when  he  got  through  with  the  portage  road.     So  this  was 
clearly  a  contract  between  the  plaintifi*  and  MacDougall,  with 
which  Hazleton  had  nothing  whatever  to  do,  and  under  which 
the  plaintiff  worked,  as  he  says,  ten  days  at  any  rate  at  build- 
ing the  camp  and  hovel,  and  ten  days  more  in  swamping  main 
and  cross  roads. 

After  this  the  plaintiff  left  and  went  home,  and  remained 
home  ten  dajrs,  but  before  going  he  had  a  conversation  with 
MacDougall  respecting  his  return  to  work.  MacDougall  says : 
"The  plaintiff  told  me  he  had  business  out  home.  ♦  ♦  ♦  i 
asked  him  how  long  he  would  be  away.  He  said,  eight  or  ten 
days.  ♦  «  ♦  I  understood  he  would  be  back  in  eight  or 
ten  days."  From  this  it  is  evident  that  the  plaintiff  contem- 
plated coming  back  to  MacDougalFs  camp.  On  his  way  out 
homo  the  plaintiff  met  Hazleton  with  teams  coming  up,  and  he 
says:  ''I  asked  Hazleton  if  he  would  pay  me  my  wages  if  I 
went  back  to  MacDougall  and  worked  for  the  concern.  He 
said  he  would.  I  remained  home  ten  days  and  went  back  and 
worked  four  months  and  fifteen  days.  The  whole  time  made 
in  all  four  months  and  fifteen  days.  I  would  not  say  how 
many  days  before  going  home  I  worked  and  how  many  days 
after,  but  in  all  four  months  and  fifteen  days."  On  cross- 
examination  he  says:  "I  asked  Hazleton  if  he  would  pay  me 
my  wages  if  I  would  go  back  and  work  with  MacDougall,  and 
he  said  he  would ;  said  he  would  pay  me  wages — would  see  I 
got  my  pay." 

The  question  is,  whether  this  was  an  original  contract  of 
hiring,  or  a  contract  collateral  to  a  hiring  by  MacDougall. 
Plaintiff's  question  is  this:  "Will  you  pay  me  my  wages  if  I 
go  back  to  MacDougall  and  work  for  the  concern  ?"  or,  ba  he  puts 
it  in  cross-examination,  "Will  you  pay  me  my  wages  if  I  go 
back  and  work  with  MacDoujo^all  ?" 

He  had  been  working  with  MacDougall  under  a  contract 
with  MacDougall,  and  he  had  at  that  time  earned  wages  from 
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iSBft.  MacDougall  which  were  still  unpaid,  so  that  there  was  then  a 
Forbes  debt  due  from  MacDougall  to  plaintiff  for  wages.  Were  these 
TsMPLx.  wages  included  in  the  term  as  used  by  the  plaintiff  ?  I  think 
it  is  impossible  to  say  that  they  were  not  so  included,  for  they 
were  due,  and  moreover  the  plaintiff  shows  that  he  at  all  events 
regarded  them  as  included,  for  he  makes  no  distinction  between 
the  work  he  did  before  the  conversation  and  that  done  after  it 
He  says:  "I  went  back  and  worked  four  months  and  fifteen 
days.  The  whole  time  made  in  all  four  months  and  fifteen 
days.  I  would  not  say  how  many  days  before  going  home  and 
how  many  after,  but  in  all  four  months  and  fifteen  daya" 
Then,  too,  the  plaintiff  claims  for  the  whole  period  in  this 
action  and  so  shows  the  meaning  he  puts  upon  his  words. 

It  seems  to  me,  therefore,  that  the  alleged  contract  was,  at 
any  rate  as  to  part  at  least,  a  contract  of  guarantee.  Now,  no 
doubt  a  contract  may  be  so  made  as  to  embrace  a  guarantee  as 
to  one  transaction  and  an  original  liability  as  to  another  trans- 
action, but  in  such  case  you  would  expect  to  find  that  the 
undoubted  distinction  in  the  nature  of  the  liability  in  the  two 
cases  will  be  indicated  by  a  distinction  in  the  language  or  cir- 
cumstances applicable  to  each  case.  But  here  no  distinction 
in  terms  is  made.  The  one  word  ''wages"  is  used  in  the  one 
question,  ''will  you  pay  me  my  wages  ?"  and  we  are  asked  to 
say  that  this  means,  guarantee  my  past  wages  and  become 
primarily  bound  for  my  future  wages.  I  do  not  think  that  it 
can  mean  two  such  different  things  at  one  and  the  same  time, 
and  therefore  I  think  that  being  in  part  a  contract  of  guarantee 
it  is  to  be  taken  as  wholly  such.  Moreover  I  think  that  when 
the  plantiff  speaks  of  "going  back  to  MacDougall,"  etCjlhis 
implies  the  continuance  of  a  former  relation,  and  if  the  proved 
circumstances  are  read  into  the  words  used,  it  is  as  though  the 
plaintiff  had  said:  "I  have  been  working  for  MacDougall, and 
in  consequence  of  my  so  working  for  him  he  owes  me  certain 
wages ;  now,  I  am  willing  to  go  back  and  continue  to  work 
with  MacDougall  if  you  will  pay  me  my  wages ;  that  is  to  say, 
the  wages  that  I  have  already  earned  in  working  for  him  and 
the  wages  I  may  hereafter  earn  in  working  ior  him."* 
[^  Hazleton  said  that  he  would  pay,  or  wonld  see  that  jdaintiff 
got  his  pay,  and  then  plaintiff  went  homa  and  letemad  and 
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resumed  work  with  MacDougall,  in  the  same  way  that  he  had       1883. 
worked  for  him  before,  and  in  apparent  pursuance  of  the  under-      Forbes 
standing  between  himself  and  MacDougall  that  he  would  return     templk 
to  his  work  in  eight  or  ten  days.    MacDougall  says :  "The  plain- 
tiff returned  to  the  work.    He  took  charge  of  the  camp,  and 
looked  after  the  lumber.    I  was  sick  and  went  home.    Plain- 
tiff had  charge  of  the  camp.    He  worked  over  four  months." 
I  should  think  there  could  be  no  doubt  that  plaintiff  could 
recover  from  MacDougall  on  proof  of  these  facts ;  and  upon  the 
true  construction  of  what  took  place  between  the  plaintiff  and 
Hazleton,  I  cannot  but  think  that  the  alleged  contract  with 
Hazleton  was  wholly  collateral  to  the  contract  of  hiring  that 
existed  between  the  plaintiff  and  MacDougall. 

Wetmore,  J.  This  action  is  for  work  and  labor,  in  which 
the  plaintiff  was  nonsuited  by  the  learned  County  Court  Judge, 
who,  in  his  judgment,  considered  the  plaintiff  was  working  for 
one  MacDougall,  who  he  considered  was  primarily  liable,  and 
that  if  one  Hazleton,  whose  name  will  appear  in  the  evidence, 
was  the  agent  of  the  defendant,  his  promise  was  collateral  and 
invalid,  and  that  the  evidence  was  not  sufficient  to  establish 
the  foct,  but  rather  the  contrary,  of  any  original  hiring  by 
Hazleton  as  defendant's  agent.  The  learned  Judge  considered 
the  evidence  of  Hazleton's  authority  to  hire  men  for  the  de- 
fendant, so  far  as  MacDougall's  operations  were  concerned,  was 
too  indefinite  and  insufficient  to  leave  to  the  jury  as  a  fact  to 
be  found,  and  from  the  nature  of  such  cases,  the  evidence  should 
be  such  as  that  the  jury  might  properly  and  reasonably  con- 
clude the  defendant  was  liable,  and  not  left  to  mere  surmise  or 
presumption  from  scintilla  of  evidence  as  to  his  liability. 
The  correctness  of  this  ruling  must  depend  upon  the  evidence. 
Where  the  learned  Judge  has  decided  upon  matter  of  evidence 
I  think  this  court  should  not  interfere  with  the  discretion  he 
has  exercised  unless  it  very  satisfactorily  appears  he  was  in 
error.  The  evidence  for  plaintiff  was,  first,  John  MacDougall 
two  years  before  the  trial  made  an  arrangement  with  defcRd- 
ant  to  do  some  lumbering  for  him ;  defendant  told  him  to  go 
to  work,  and  Mr.  Hazleton  would  see  to  his  getting  the  men 
and  defendant  would  see  about  the  men,  nothing  was  said 
about  paying  the  men.    So  far  there  does  not  seem  to  be  the 
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18^'        least  intention  to  establish  any  liability  on  the  defendant  to 

Forbes      pay  the  men's  wages. 

TEitPLE.  "^^^  plaintiffs  counsel  then  put  the  following  question : — 
Did  Hazleton  attend  to  defendant's  business  at  the  lumbering 
operations  ?  The  answer  (under  objection)  was — ^He  did,  in 
seeing  to  getting  provisions  in  the  woods,  looking  after  the 
men  and  teams  and  looking  after  the  lumber,  seeing  it  came 
out  of  the  woods  and  taking  it  to  market.  So  far  I  cannot 
see  that  the  acts  of  Hazleton  established  any  liability  on  the 
part  of  the  defendant  to  pay  the  men's  wages.  This  witness 
also  says  the  defendant  was  up  and  down  during  the  winter 
for  about  a  couple  of  days.  The  defendant  told  witness  Haz- 
leton had  charge  up  there ;  this  was  during  the  operations  and 
before  witness  went  up  there  that  Hazleton  had  charge  for 
him.  Hazleton,  witness  says,  had  charge  of  the  whole  thing. 
Plaintiff  worked  in  the  operation.  Witness  judged  Hazleton 
hired  him.  Witness  told  Hazleton  he  would  like  to  have  the 
plaintiff ;  when  he  came  up  Hazleton  was  talking  to  plaintiff. 
The  answer  was  allowed  under  objection.  Witness  said  to 
plaintiff  he  would  like  to  have  him  go  to  the  woods;  plaintiff 
said  he  did  not  know ;  witness  said  he  had  better  come,  your 
pay  will  be  all  right  enough.  Hazleton  said  yes,  you  had  bet- 
ter come,  and  I  will  see  you  are  paid.  Plaintiff  said  he  would 
come,  and  there  was  no  other  engagement.  Witness  made  no 
other  hiring.  Plaintiff  went  to  the  woods.  The  witness  says 
he  never  paid  the  plaintiff,  and  he,  witness,  had  not  settled 
with  defendant. 

On  cross-examination  this  witness  says  he  was  getting  out 
lumber  for  defendant  by  the  thousand.  Defendant  was  to  sup- 
ply him.  Witness  told  defendant  he  had  some  men  hired 
when  he  bargained :  he  did  not  tell  him  he  had  plaintiff  hired, 
he  told  defendant  he  would  like  to  get  him.  Hazleton  had  a 
camp  in  vicinity  of  witness'  camp.  Witness  says  the  only 
charge  Hazleton  had  of  witness'  operations  was  to  get  goods  to 
me — supplies  I  mean :  he  had  no  charge  of  witness'  (^rations, 
and  did  not  tell  witness  he  had.  Hazleton  did  not  mark  his 
lumber,  nor  look  after  the  teams  on  his  operation :  after  wit- 
ness got  the  lumber  he  took  chai^  of  it.  Witness  says*  when 
he  said  Hazleton  attended  to  defendant's  operationB»he  refenred 
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to  the  operations  of  the  defendant  in  the  other  camp.    When       ^^83. 
plaintiff  went  to  look  out  the  portage  road  Hazleton  went  with      Forbes 
him,  and  witness  did  not  see  any  distinction  between  looking     teiiplk. 
out  the  portage  road  and  the  work  done  at  the  camp. 

I  cannot  see  that  this  went  to  establish  any  liability  on  the 
defendant  to  pay  plaintiff's  wages.  Plaintiff  left  for  a  time ;  he 
told  witness  he  had  business  at  home,  and  did  not  tell  witness 
he  would  come  back.  Witness  asked  him  how  long  he  would 
be  away ;  plaintiff  said  for  ten  days.  Is  it  not  unreasonable  to 
suppose  plaintiff  could  at  his  pleasure  leave  defendant's  employ 
for  eight  or  ten  days  without  any  consent  of  defendant  ?  He 
appears  to  have  had  the  consent,  or,  at  all  events,  no  expressed 
dissent  from  MacDougall,  the  witness ;  and  does  not  appear  to 
have  sought  any  assent  of  defendant  to  his  leaving. 

On  re-examination,  under  objection,  the  witness  said  defend- 
ant claimed  witness  was  largely  indebted  to  him. 

This  witness  says  he  was  to  have  $3  per  M.  for  logs.  All 
wages  the  defendant  would  pay  the  men  would  be  properly 
chargeable  to  witness.  The  witness  does  not  say  there  was  any 
agreement  to  that  effect.  Witness  put  the  lumber  in  the  stream 
and  Hazleton  took  charge  of  it,  and  defendant  never  gave  him 
any  account  of  it  The  witness  .was  asked — Did  the  defendant 
or  Hazleton  send  any  other  man  to  your  operation  than  the 
plaintiff,  and  (under  objection)  he  said  yes, — he  could  not  say 
who, — Peter  Martin  and  J.  Crocker  were  two.  Witness  says, 
when  he  said  Hazleton  had  no  charge  of  his  operations,  he  had 
nothing  else  to  do  with  taking  charge  of  the  camp  than  putting 
in  the  provisions.  Hazleton,  witness  says,  was  at  his  camp  in 
the  winter ;  he  would  come  in  to  warm  himself,  or  get  some- 
thing to  eat,  and  witness  thought  he  asked  him  how  he  was 
getting  on.  Witness  never  conversed  with  defendant  in  respect 
to  wages ;  never  marked  the  lumber.  As  to  the  men  the  wit- 
ness says  were  sent  up,  he  states  when  he  was  in  Fredericbon 
he  told  defendant  he  had  some  men  hired,  and  he  wanted 
defendant  to  send  some  more  men  up  for  him,  and  he  did  so, 
and  this  is  the  way  the  men  came  up.  This  does  not  shew  the 
defendant  contracted  any  liability  for  the  men's  wages.  He 
was  to  send  the  men  up  for  the  witness. 

*s  evidence  is,  he  states  he  had  an  interview  with 
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^SS3.  Hazleton,  who  asked  him  to  go  with  him  to  look  out  a  portage 
Forbes  road.  MacDougall  came  up  and  &sked  if  he  would  go  up  with 
rp^j^  Hazleton  and  him  to  the  woods :  plaintiff  said  he  did  not  know. 
Hazleton  said  "  if  you  go  up  I  will  do  what  is  right  with  you." 
No  bargain  was  made  about  wages.  He  went  with  MacDougall, 
Hazleton,  and  his  crew.  MacDougall,  he  says,  wanted  him 
when  he  got  through  with  one  portage  road,  to  build  a  camp 
and  hovel.  This  does  not  tend  to  sustain  the  plaintiff's  claim. 
He  was  employed  ten  days  in  camp  building,  and  ten  more 
swamping  main  and  cross  roads.  This  rather  shews  that  the 
camp  building  and  swamping  were  on  the  same  credit.  Hazle- 
ton, he  says,  went  round  the  Tobique  for  supplies,  and  brought 
supplies.  The  plaintiff  expected  to  see  MacDougall.  Plain- 
tiff left  and  went  home ;  he  was  at  home  ten  days.  When 
he  was  going  home  he  met  Hazleton  with  teams  coming  up; 
before  meeting  Hazleton,  he  had  been  in  and  out  of  Mac- 
Dougalls.  Defendant  asked  Hazleton  if  he  would  pay  witness' 
wages  if  he  went  back  to  MacDougall,  and  he  said  he  would. 
If  there  was  any  original  contracting  on  defendant's  respon- 
sibilty,  where  was  the  necessity  of  any  further  contract? 
Plaintiff  says  he  remained  away  ten  days,  and  went  back  re- 
maining four  months  and  fifteen  days.  What  right  had  he  to 
leave,  unless  by  consent  of  defendant,  if  he  was  employed 
by  him  ?  Plaintiff  could  not  say  how  many  days  he  worked 
before  going  home,  and  how  many  after ;  but  in  all  four  months 
and  fifteen  days.  It  was  under  MacDougall's  direction  he 
swamped  the  main  and  cross  roads.  Plaintiff  had  no  ponversa- 
tion  with  Hazleton  after  he  went  to  work.  From  fourteen  to 
sixteen  men  were  to  work  at  MacDougall's  camp ;  were  short 
of  men  at  camp  when  plaintiff  returned  home.  He  sent  word 
to  MacDougall  he  was  short  of  men  at  camp  when  he  returned 
from  home,  and  he  told  him  to  go  to  Hazleton,  and  he  sent  two 
men.  I  cannot  discover  any  liability  on  defendant  to  pay  them. 
Last  September,  plaintiff  says,  he  went  to  Fredericton  to  see  the 
defendant  about  getting  his  pay.  Defendant  said  he  would  not 
pay  him :  he  said,  if  Hazleton  agreed  to  pay  me,  he  would  do 
so ;  but,  he  said,  that  Hazleton  had  said  he  had  not  agreed  to 
pay  me.  Defendant  asked  what  plaintiff's  wages  were,  and 
plaintiff  said  $20,  which  defendant  said  was  too  much.    Plain- 
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iff  said  to  defendant,  "  Sheriff,"  this  would  no  doubt,  mean        ^883» 
lefendant,  "  you  have  paid  other  men, — ^you  have  paid  Baird,"      Forbes 
Defendant  said  Baird's  brother  had  written  down  a  letter  ask-     tki^lk. 
ng  him  to  pay,  and  he  paid.    Defendant  did  not  say  if  the 
etter  was  written  before  or  after  the  work  was  done.    It  is 
worthy  of  observation  that  the  plaintiff  did  not  put  defendant's 
iability  to  pay  upon  any  contract  to  pay ;  he  merely  relied  on 
lefendant's  paying  one  Baird.    Witness  says  he  got  some  things 
!rom  Hazleton  on  account  of  this:  he  got  a  frock  shirt ;  2  pairs 
KX^ks;  tea  and  molasses,  and  22  lbs.  pork,  in  all  $11  and  up- 
nrards.    He  got  the  prices  from  Hazleton.    He  got  something 
:rom  MacDougall — clothing  and  other  articles,  value  $20.25; 
^t  some  from  MacUougalUs  camp, — some  from  Hazleton's  camp, 
—both  were  got  out  of  supplies. 

On  cross-examination,  witness  says  MacDougall  wanted  him 
to  go  into  the  camp  work  after  he  go  the  road  through,  and  he 
went  and  built  it.  He  asked  Hazleton  if  he  would  pay  him 
lis  wages,  if  he  would  go  back  and  work  with  MacDougall ; 
[this  rather  shews  there  was  no  previous  obligation  on  the  part 
)f  Hazleton) ;  Hazleton  said  he  would :  he  said  "  ho  would  pay 
ne  my  wages — he  would  see  I  got  my  pay."  I  fail  to  discover 
iny  authority  to  pledge  defendants  credit,  or  that  credit  from 
ihis  was  given  to  any  one  but  Hazleton.  Plaintiff  got  the 
Jiings  from  Hazleton  ;  the  clothing  he  got  three  days  i^ter  he 
commenced  the  camp;  the  provisions  he  got  later;  nothing 
¥as  said  on  what  account  the  things  were  got.  Plaintiff  said 
tIacDougall  told  him  to  go  to  Hazleton  to  get  men,  and  he  went 
ind  told  him  that  MacDougall  wanted  more  men.  Hazleton 
laid  he  would :  (I  suppose  it  is  meant  he  would  get  men).  "  It 
¥as  the  last  week  in  November  I  had  the  conversation  with 
BEazleton  about  the  wages  :  he  did  not  tell  me  that  MacDougall 
¥ould  not  pay."  He  says  he  told  defendant  that  Hazleton  had 
Lgreed  to  pay  him  his  wages. 

I  apprehend  the  plaintiff  must  in  support  of  his  claim  adduce 
luch  evidence  as  would  reasonably  warrant  the  jury  in  finding 
k  verdict  in  his  favor.  A  mere  scintilla  of  evidence  is  not  suf- 
icient ;  the  evidence  must  be  such  as  would  support  the  verdict ; 
ach  a  verdict  as  could  be  sustained.  I,  however,  on  careful 
onsideration  of  the  evidence  fail  to  discover  anything  that 
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will  warrant  me  in  the  conclusion  that  the  learned  County 
Court  Judge  was  in  error.  He  has  decided  the  matter  by  his 
conclusion  that  there  was  not  sufficient  evidence  for  plaintiff 
to  go  to  the  jury  upon,  and  I  agree  with  his  conclusion.  But 
outside  of  my  quite  agreeing  with  him  my  strong  impression  is 
that,  unless  I  should  be  well  satisfied  the  learned  Judge  was 
wrong,  I  should  be  governed  by  his  opinion.  Any  matter  of 
doubt  as  to  the  correctness  of  the  County  Court  Judge's  can- 
elusion  should  not  preponderate  to  aggravate  the  api>eal  of 
cases  from  the  County  Courts.  I  quite  understand  the  appeal, 
and  that  the  matter  contended  for  is  that  the  question  should 
have  been  left  to  the  jury.  Before  getting  the  matter  to  the 
jury  there  must  be  sufficient  evidence  for  the  consideration  of 
the  jury  as  to  the  defendant's  liability;  this  the  Judge  has  to 
pronounce  upon.  If  he  thinks  there  is  not  sufficient  evidence, 
the  result  must  be  a  nonsuit  or  verdict  for  the  defendant. 

As  I  quite  agree  in  the  conclusion  of  the  learned  County 
Court  Judge,  I  think  this  appeal  should  be  dismissed,  and  witii 
costs. 

Fraser,  J.,  took  no  part,  not  having  heard  the  argument. 

Appeal  dismissed  with  costs. 
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THE  MARITIME  BANK  OF  THE  DOMINION  OF  CANADA, 

V.  McKEAN,  £T  AL. 

JudgtuerU — Setting  aside — AaseMtnerU  of  damages — AffidavU  for — 
Credits — Power  of  single  Judge  to  assess  in  term — Affidavit — 
StoeoHng  be/ore  attorney  wlio  prepares  the  affidavits,  bui  is  not 
the  attorney  on  tfie  record. 

AffidavitB  used  on  a  motion  to  set  aside  a  judgment  may  be  awom  before  the 
attorney  who  prepares  the  affidavits,  he  not  being  the  attorney  on  the  reooid. 

A  single  Jadge  has  power  to  assess  damages  daring  term,  as  weU  as  in  vaoatioo. 

The  defendants  carried  on  business  as  lumber  merchants  in  8t.  John  under  the 
name  of  C.  McK.  &  Co.,  and  also  had  a  house  in  Great  Britain  oairied  on 
under  the  name  of  C.  &  Son.  Plaintiffs  were  bankers  in  St.  John,  and  by 
an  arrangement  between  them  and  McK.,  the  partner  residing  in  Si.  John, 
they  were  allowed  to  draw  money  from  the  plaintiffs'  bank  from  time  to  time 
by  checks,  they  to  pay  interest  on  the  overdrawn  aoooont.  MoK.  was  in  the 
habit  of  making  some  cash  deposits,  and  of  drawing  sterling  bills  of  ezbhaiUBe 
on  G.  k  Son,  wnich  the  plaintiffs  discounted  and  placed  the  prooeods  torn 
credit  of  C.  McK.  Sl  Co.,  who  had  reoeiyed  from  the  pkanUm  a  p— hmnk 
similar  to  that  usually  supplied  to  their  customers  in  whioh  the  checkB  wsra 
entered  on  one  side  (chaiged  to  C.  McK.  k  Co.)  and  Hie  oadi  and  pweedb  if 
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the  bills  of  ezehange  on  the  other  (placed  to  their  credit).  The  bank  book 
was  balanoed  from  time  to  time  by  the  officials  of  the  bank,  and  on  the  Slst 
December,  1882,  when  the  book  was  last  balanced,  the  balance  standing 
against  C.  McK.  k  Co,  was  $25^362.06.  Altogether,  from  November  11th  to 
Slst  December,  G.  McK.  k  Ck).  had  drawn  out  180,633.09,  and  the  difference 
between  this  amount  and  the  balance  shown  by  the  book  on  the  Slst  Decem- 
ber consisted  of  the  proceeds  of  the  bills  of  exchange. 

About  the  beginning  of  January,  1883,  the  firm  in  Great  Britain  (G.  k  Son) 
suspended  payment,  and  the  present  action  was  commenced  to  recover  the 
amount  due  from  defendants  to  plaintiffs.  At  the  time  the  action  was  begun 
four  bills  of  £1000  each  drawn  the  latter  part  of  December  had  not  Men 
accepted,  and  were  never  accepted.  The  rest  of  the  bills,  however,  had  been 
accepted  and  were  running  at  the  time  the  action  was  brought,  but  were 
subsequently  dishonored.  Defendants  did  not  appear  and  pluntiffs  signed 
judgment  by  default  for  the  full  amount  drawn  out  of  the  bank,  namely 
180,633.09. 
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The  affidavit  to  assess  the  damages  was  in  the  usual  form  for  money  lent, 
referring  to  an  annexed  account  giving  the  dates  and  amounts  checked  out 
from  time  to  time,  and  stating  that  the  whole  amount  was  due.  It  made  no 
reference  to  the  bills  of  czchimge. 

The  defendant  McK.  thereupon  applied  to  have  the  judgment  set  aside,  stating 
in  his  affidavit  tliat  the  oiUs  of  exchanffe  were  accepted  as  payment  and 
claimiuff  that  plaintiffs  were  only  entitled  to  sign  judgment  for  the  balance 
shown  by  the  bank  pass-book,  925,362.06. 

In  answer  to  the  application  the  cashier  of  plaintiffs  stated  that  it  was  a  rule  of 
the  bank,  which  McK.  was  aware  of,  not  to  discount  any  paper  of  which  the 
drawers  and  drawees  were  the  same  persons,  and  that  had  he  known  that 
G.  k  Son  and  defendants  were  the  same  persons  he  would  not  have  discounted 
the  biUs,  and  claiming  that  defendants  committed  a  fraud  on  the  bank.  He 
also  swore  that  the  bills  were  not  received  in  payment  of  the  cash  lent 
defendants. 

Hdd,  by  Allev,  G.  J.,  and  Wkldok,  Knro  and  Frabib,  JJ.,  tiiat  the  bills  of 
exdiange  must  be  tieated  as  a  conditional  payment,  and  if  there  were  any 
circumstances  (such  as  fraud)  which  would  enable  plaintiffs  (before  the  bilb 
matured)  to  ekMst  to  treat  them  of  no  value,  such  circumstances  shovdd  have 
been  disclosed  to  the  Judge  in  the  affidavit  for  assessment  of  damages. 

Beld  by  Wrmorb,  J.,  that  the  affidavits  of  plaintiffs'  cashier  that  the  bills 
were  not  accepted  in  payment  was  an  answer  to  the  application,  and  alsD 
that  defendants'  motion  mould  have  been  to  be  let  in  to  defend. 

On  a  motion  to  set  aside  a  judgment  the  Gourt  has  power  to  order  a  reduction. 

February  17, 1883.  Wetmare,  Q.  C,  moved  to  set  aside  the 
entry  docket,  declaration,  and  all  subsequent  proceedings  in 
this  cause,  or,  failing  that,  to  set  aside  the  assessment  of  dama- 
ges and  all  subsequent  proceedings,  with  costs.  The  grounds 
for  the  motion  were, — 1.  That  the  judgment  was  signed  against 
good  faith,  it  being  signed  for  $80,633.09,  while  only  about 
$25,000  was  due  at  the  time  of  action  brought ;  that  the  plain- 
tiffs' agent  had  told  the  defendant,  McKean,  that  only  about 
$25,000  was  due,  and  on  the  faith  of  this  representation  he  did 
not  appear  to  the  suit  2.  That  the  obtaining  of  the  assess- 
ment of  damages  on  the  facts  disclosed  by  the  affidavit  was  a 
fraud  on  Mr.  Justice  King  (who  had  assessed  the  damages). 
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3.  That  the  affidavit  on  which  the  assessment  was  made 
not  state  what  was  due  at  the  time  the  action  was  brough 
but  only  what  was  due  when  the  affidavit  was  made.    4.  Th 
the  damages  were  assessed  by  a  Judge  during  term,  while  m 
single  Judge  has  that  power  only  in  vacation.     5.  That  th«» 
declaration  and  entry  docket  were  bad,  not  being  entitled  o~ 
dated  of  the  day  they  were  filed.     6.  The  entry  of  the  decia 
tion  of  the  4th  January  should  have  been  of  the  5th. 

From  the  affidavits  it  appeared  that  the  defendants 
on  business  in  the  city  of  St.  John,  as  lumber  merchants,  und^^ 
the  name  of  Carvill,  McKean  &  Co.,  Carvill  residing  in  Engr- 
land,  where,  as  well  as  in  other  places,  the  firm  had  houses  and 
branches.  The  plaintifis  were  the  defendants'  bankers  in  S^ 
John.  The  defendants  had  been  allowed  to  overdraw  their 
account  by  checks,  and  a  balance  of  $25,362.06  stood  against 
them  in  their  pass-book,  approved  of  by  the  bank,  on  the  31st 
December,  1882,  after  crediting  the  defendants  with  the  pay- 
ments made  by  them,  consisting  principally  of  bills  of  exchange 
drawn  on  the  firm  in  England,  and  also  of  some  cash.  In  the 
beginning  of  January  last,  the  firm  in  England  suspended  pay- 
ment, when  the  plainti6Es  requested  the  defendant,  McKean,  to 
make  an  lissignment  to  secure  his  New  Brunswick  creditors. 
McEean  declined  to  do  this,  and  the  present  action  was  brought. 
An  understanding  was  come  to  that  there  would  be  no  defence 
put  in  by  the  defendants,  and  that  the  plaintifib  would  not 
hold  the  defendant,  McKean,  to  bail.  The  affidavits  used  in 
support  of  the  motion  stated  that  the  amount  of  $25,000  odd 
was  spoken  of  as  being  the  amount  due,  and  that  this  was  the 
amount  it  was  understood  judgment  was  to  be  signed  for. 
(This,  however,  was  partially  denied  in  the  affidavits  read  on 
shewing  cause.)  At  this  time  the  bills  of  exchange  given  by 
McKean  and  credited  the  defendants  in  their  bank  pass-book, 
had  not  matured,  and  were  in  England. 

Mr.  Ray,  the  cashier  of  the  bank,  stated  that  when  he  took 
the  defendants'  bills  of  exchange  he  was  not  aware  that  the 
firm  in  England  on  whom  they  were  drawn,  consiBted  of  the 
defendants,  but  supposed  they  were  a  different  firm.  It  also 
appeared  that  it  had  been  for  several  years  a  rule  of  the  bank 
(and  was  such  when  the  defendant,  McKean^  a  few  yean  ago 
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was  a  director),  not  to  discount  any  paper  on  which  the  drawers        1883. 
and  drawees  were  the  same.  The 

When  the  action  was  commenced, bills  amounting  to$19,012.50        b^nk" 
remained  unaccepted,  and  were  afterwards  returned   in  due  «^- 

course.    All  the  other  bills  had  been  accepted  but  were  after- 
wards dbhonored. 

The  affidavit,  on  which  the  damages  were  assessed,  was 
made  by  Mr.  Ray  the  cashier  of  the  bank.  It  did  not  disclose 
the  balance  as  struck  on  the  31st  December,  but  stated  the 
amount  of  the  moneys  advanced  to  the  defendants  on  their 
checks,  and  that  the  sum  of  $80,683.09  was  due  the  plaintiffs. 
In  arriving  at  this  sum  the  plaintiffs  disregarded  all  the  bills 
of  exchange  which  had  not  actually  been  paid. 

On  the  4th  point  Mr.  Wetmore  referred  to  Consol.  Stat,  cap, 
37,  sec.  115 ;  2G  Geo.  3,  cap.  21,  page  41  of  Bert.  Stat. ;  5  Wm. 
4,  cap.  37,  page  755  of  Bert.  Stat.;  2  Rev.  Stat.  357,  12  Vic. 
cap.  39,  sec.  24. 

[Allen,  C.  J.  You  will  find  in  the  old  minute  books  where 
damages  were  assessed  in  term  by  the  Court]. 

A  practice  grown  up  in  face  of  the  statute  cannot  prevail. 
[King,  J.  What  about  the  rule  that  the  practice  of  the  Court 
becomes  the  law  of  the  Court?  The  words  of  the  12  Vic 
are  stronger  than  those  of  the  Consol.  Statutes.  See  2  Arch. 
(8  ed.)  p.  1433;  Sfun^ridge  v.  Yowng;^  Ex  parte  Irvine;* 
Smeeten  v.  Collier.^  Formerly  damages  could  only  be  assessed 
in  term.  A  law  was  made  to  enable  a  Judge  to  assess  in  vaca- 
tion, but  there  is  nothing  to  prevent  a  Judge  assessing  in  term. 
Frasek,  J.  That  is  also  my  opinion.  Allen,  C.  J.  The  prac- 
tice having  existed  for  over  forty  years  is  a  very  strong  point 
against  you,  Mr.  Wetmore ;  otherwise  your  argument  is  very 
forcible.]  I  contend  that  if  it  was  intended  that  a  Judge 
should  assess  in  term,  express  power  would  have  been  given. 
The  law  now  is  that  the  Court  may  assess  in  term,  and  a  Judge 
in  vacation.    See  Jones  v.  Fitzaddams^ 

As  to  the  declaration  and  entry  docket  being  entitled  of  a 
wrong  day,  I  refer  to  Consol.  Statutes,  cap.  37,  sec  43.  This  is 
a  statutory  requirement,  and  if  not  complied  with  the  proceed- 
ing is  a  nullity.    See  sec.  49. 

lis  M.  &  W.  6.  92  AIL  610.  '1  Ex.  457.  «1  CAM.  865. 

Yd.  ZZII  N.  B.  Beporta.  07 
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The  plaintiffs'  counsel  having  asked  to  be  heard  at  onc^ 
answer,  on 

Tuesday,  Februaiy  20,  Geo.  F.  Oregary  {C.  A.  Pahner  Y^ith 
him)  shewed  cause.    There  is  a  preliminary  objection  to  ibo 
affidavits  of  McKean  and  Madntyre  used  in  support  of  \h$ 
motion,  in  that  they  are  sworn  before  Fred.  E.  Barker,  Comott- 
sioner,  who  is  the  attorney  of  the  defendant.     [Allen,  C.  J. 
There  is  no  attorney  on  the  record.]    I  would  refer  to  Arch. 
Fr.  1G25,  note  p.    The  affidavits  disclose  that  the  affidaviiB 
used  in  support  of  the  motion  are  in  the  handwriting  of  Mr. 
Barker.    Also,  in  Mr.  Barker's  affidavit  he  says,  ''it  will  put  me 
to  the  trouble  of  mdving  to  set  the  judgment  aside."    See  (kfA- 
title  V.  BadtiHe;^  Kidd  v.  Davis  ;^  2\umer  v.  Bates.^ 

Wetmore,  Q,  (7.,  contra,  contended  that  the  objection  nised 
only  applied  to  the  attorney  on  the  record.  He  cited  Buleof 
Court,  E.  T.  15  Geo.  2;  Fish.  Digest,  Counsel  92;  Kerr  \.  AH- 
sa;^  2  Arch.  Pr.  (8  ed.)  145G ;  Doe  v.  Roe;^  Read  v.  Cooper ;* 
WiUiams  v.  Hochm;'  Beg.  v.  Mizen;^  Tidd  Pr.  (9  ed.)  494; 
The  Queen  v.  Steadman.^ 

Cheery  having  replied  on  this  point,  Allen,  C.  J.,  stated 
that  the  Court  would  consider  this  objection  with  the  whole 
case.         * 

Counsel  then  proceeded  to  discuss  the  merits : 
It  appears  that  at  no  time  did  the  defendants  have  say 
money  to  their  credit  The  bills  of  exchange  in  all  cases 
were  simply  to  cover  over-checkingft  already  allowed.  Bat  I 
contend  that  they  were  not  payments,  the  bills  being  sold  to 
the  bank  in  fraud. 

As  to  the  declaration — I  grant  that  it  has  been  entered  of 
the  4th  instead  of  the  5th,  but  that  is  only  a  technical  objec- 
tion. Chap.  37,  sec.  161  covers  the  point,  and  I  now  make 
application  to  amend  the  declaration  and  judgment  roD  \ff 
changing  the  date  from  the  4th  to  the  5th, 

As  to  the  4th  ground.  The  uniform  practice  of  this  oooH 
has  been  for  one  Judge  in  term  to  assess  damages.  The  latter 
part  of  sec.  115  of  chap.  37  does  not  seem  to  limit  the  power  of 
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a  single  Judge  to  assess  to  vacation,  because  the  words  direct- 
ing the  clerk  to  sign  judgment  are  "upon  the  production  of 
such  assessment,  signed  by  any  such  Judge,  it  shall  be  lawful 
for  the  clerk,  etc" 

As  to  the  damages  being  for  too  large  a  sum.  As  a  question 
of  law,  no  more  would  be  necessary  to  be  produced  before  a 
Judge  than  before  a  Jury  at  Nisi  Prvus, 

It Ju9  objected  that  the  affidavit  of  Mr.  Ray,  used  before  the 
Judge,  did  not  state  that  the  amount  was  due  at  the  time  of 
the  commencement  of  the  action:  but  it  states  that  the  amoimts 
were  advanced  and  loaned  at  the  times  as  per  schedule  annexed, 
the  last  date  of  which  is  29th  December,  1882. 

It  is  a  part  of  the  defendants'  case,  and  must  be  pleaded 
specially,  that  payments  have  been  made.  The  admissions  in 
\he  pass-book  could  be  questioned  by  the  jury,  and  they  would 
draw  their  own  inferences.  The  items  put  to  the  credit  of  the 
defendants  were  put  there  in  ignorance  of  the  fact  that  the 
drawers  and  drawees  were  the  same  persons.  Mr.  McKean 
knew  the  rule  agreed  upon  by  the  bank  while  he  was  a  direc- 
tor, that  such  paper  should  not  be  discounted.  The  very  fact 
of  his  presenting  such  paper  implied  that  the  drawees  were  a 
different  firm.  It  is  sufficiently  clear  from  the  bank  allowing 
McKean  to  check  out  $6000  on  the  29th  December,  without 
any  credit,  that  they  did  not  then  understand  the  true  circum- 
stances.   The  value  of  the  credits  is  a  matter  of  defence. 

The  money  was  at  a  certain  period  due  and  the  bills  of  ex- 
change were  afterwards  credited. 

That  the  matters  of  defence  must  be  pleaded  specially,  see 
Bul.*&  Lea.  661,  and  cases  there  cited  ;  Ooldshede  v.  Cottrdl;^ 
Maillard  v.  Duke  of  Arffyle  ;*  Pearce  v.  Davis.^ 

In  not  appearing,  the  defendant  admits  the  allegations  of  the 
plaintiff's  declaration.  The  plaintiff  is  not  bound,  in  getting 
the  damages  assessed,  to  set  up  the  matters  of  defence  which 
the  defendants  might  have  set  up. 

As  to  whether  the  judgment  was  signed  in  good  faith.  The 
defendants  have  not  asked  to  have  the  judgment  reduced. 
They  say  in  effect  that  they  would  prefer  the  judgment  to 
stand  for  the  present.    They  do  not  even  ask  to  be  allowed  to 
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come  in  and  defend.  There  must  be  a  bidden  reason,  unless 
their  object  is  in  part  revealed  by  the  statement  in  their  affi- 
davits, that  there  are  other  actions  commenced,  and  they  desire 
the  property  to  go  to  other  creditors. 

The  fair  inference  of  the  conversation  set  forth  in  the  affi- 
davits, is,  that  McKean  did  have  in  his  mind  that  the  bank 
might  obtain  a  judgment  for  a  larger  amount  In  fact  he  took 
legal  advice  on  this  point.  And  in  no  case  do  they  say  fiiey 
would  have  defended  the  action  if  a  larger  amount  would  be 
claimed. 

A  simple  statement  of  what  is  believed  to  be  the  facts 
does  not  constitute  bad  faith.  There  must  be  a  compact.  The 
full  meaning  of  the  agreement  is  that  they  will  not  arrest 

The  fact  that  about  $40,000  more  would  have  been  due  on 
the  9th  January,  which  would  have  necessitated  a  delay  of  only 
four  days,  does  not  bear  out  the  belief  of  any  agreement  not  to 
sign  judgment  for  more  than  S25,000. 

As  to  the  rights  of  the  holders  of  bills  of  exchange  which 
are  fraudulent,  sec  Bishop  v.  Mcnve,^ 

On  a  bill  received  in  part  payment  being  dishonored,  the 
right  of  action  on  the  original  indebtedness  revives :  per  Tin- 
dal,  C.  J.,  in  Maillard  v.  Duke  of  Argyle;^  Byles  on  Bills,  p. 
390,  (ed.  1879);  Hawes  v.  Crowe  ;^  Puckford  v.  Maxtvell  ;^ 
Oivenson  v.  Morse  ;^  Note  in  Hombloiver  v.  Proud.^ 

At  furthest  they  could  only  put  these  bills  in  as  a  set-off,  as, 
in  their  affidavits  they  state  that  they  sold  to  the  bank  the 
bills  of  exchange.     They  do  not  allege  payment. 

It  is  surely  not  imperative  upon  us  to  state  all  matters 
of  defence  in  getting  damages  assessed.  But  we  go  further 
and  contend  that  the  moment  those  bills  of  exchange  were 
dishonored  the  original  right  of  action  revived,  and  revived  as 
of  the  date  of  the  indebtedness:  Goodwin  v.  Coates;''  Brofvn 
V.  Kewley  ;^  Roberts  v.  Fisher,^ 

I  contend  that  at  least  judgment  should  stand  for  $44,405.91, 
being  the  $25,000  odd  and  the  $19,012.50  of  unaccepted  bills. 

Wetmore,  Q.  (7.,  in  reply.    There  are  reasons  why  Mr.  McKean 
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will  be  benefited  if  the  judgment  is  set  aside.  He  will  secure 
a  general  distribution  among  his  creditors. 

If  the  Court  does  make  the  amendment  of  the  date  of  the 
declaration  it  should  be  with  costs;  and  if  the  whole  application 
is  dismissed  it  should  not  be  with  costs,  as  there  has  been 
irregularity  on  the  part  of  the  plaintiffs. 

If  the  affidavits  used  on  the  motion  are  credited,  then  the 
judgment  is  bad  as  being  for  $55,000  more  than  due ;  and  if 
the  affidavits  of  the  plaintiffs  used  on  showing  cause  are  be- 
lieved, then  it  is  $30,000  and  odd  more  than  due. 

But  I  contend  that  the  judgment  being  signed  in  bad  faith, 
should  be  wholly  set  aside.  It  is  true,  the  affidavits  used  on 
the  motion  do  not  state  that  the  defendants  would  have  put 
in  an  appearance  if  they  had  been  informed  that  judgment 
would  be  signed  for  the  full  amount,  but  the  fair  inference  is 
that  they  would  have  done  so,  as  the  amount  for  which  it  is 
signed  was  not  recoverable.  They  were  bound  to  accept  these 
bills  as  payments  until  presented  and  dishonored. 

The  question  of  fraud  cannot  be  decided  by  the  plaintiffs  or 
their  attorney.  The  full  matter  should  come  before  the  Judge 
on  assessment,  when  he  may  or  may  not  order  an  inquiry  : 
Consol.  Stat.,  cap.  37,  sec.  115.  If  fraud  exists,  then  it  must 
be  pronounced  upon  by  the  Court.  There  is  no  evidence  of 
fraud  in  the  affidavits  used  in  showing  cause. 

The  affidavits  are  also  objectionable  as  giving  evidence  of 
facts  which  were  not  produced  before  Mr.  Justice  King  when 
damages  were  assessed ;  and  as  giving  facts  which  would  not 
bear  the  inference  which  they  were  intended  to  convey,  and 
which  would  not  be  admissible  in  a  Court  at  Nis'i  Priua, 

There  is  no  evidence  that  the  bills  were  given  in  fraud,  or 
that  the  drawers  knew  that  the  firm  on  which  they  drew  was 
insolvent.  The  cases  cited  by  the  other  side  do  not  apply  to 
this  particular  case,  as  evidence  of  the  facts  was  never  brought 
to  the  notice  of  the  Judge  on  assessment  of  the  damages. 

It  is  submitted  that  the  judgment  should  be  set  aside,  1st,  for 
breach  of  faith ;  2nd,  as  being  a  fraud  on  the  Court.  Failing 
that,  it  should  be  reduced  to  $25,362.06 ;  and  .failing  that,  to 
S44,4f05.91,  and  the  defendants  should  be  allowed  costs.    If 
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the  judgment  stands,  the  defendants  should  have  costs ;  inas- 
much as  the  plaintiffs  have  made  application  to  amend. 

Cur.  adv.  vuZt 

The  following  judgments  were  now  delivered : 

Weldon,  J.  This  is  an  application  to  set  aside  a  judgment 
entered  up  in  this  cause  for  $80,633.09  on  the  ground  of  being 
entered  up  contrary  to  the  understanding  of  the  parties,  and 
not  warranted  by  the  facts  disclosed  in  the  affidavits  and  papers 
attached  thereto,  and  referred  to  by  the  counsel  upon  the 
argument. 

It  appeared  the  plaintiffs  are  the  defendants'  bankers,  in  the 
City  of  Saint  John,  and  the  defendants  had  been  allowed  to 
overdraw  their  account,  and  a  balance  of  $25,362.06  stood 
against  them  in  their  pass-book,  approved  by  the  bank,  on  the 
3l8t  December,  1882,  after  crediting  the  defendants  with  the 
payments  made  by  them. 

About  the  beginning  of  January,  1883,  the  firm  in  England, 
upon  which  the  defendants  had  drawn  exchange  in  favor  of 
the  plaintiffs,  suspended  payment  and  was  likely  to  become 
bankrupt,  the  defendant  McKean  being  a  partner  in  the 
English  firm  on  whom  the  bills  were  drawn.  The  bank,  the 
plaintiffs,  called  upon  the  defendant  McKean,  the  partner  in  St 
John,  to  make  an  assignment  to  secure  their  New  Brunswick 
creditors.  Parties  were  named  as  trustees.  The  defendant 
McKean,  upon  advising  with  counsel,  was  of  opinion  it  might 
conflict  with  the  Bankruptcy  Act  in  England  and  therefore  no 
trust  deed  was  executed.  The  defendants  were  sued  by  the 
bank  and  an  understanding  was  come  to  that  there  would  be  no 
defence  put  in  by  the  defendants  as  the  sum  of  $25,000  odd  was 
not  disputed.  The  bills  of  exchange  given  by  the  defendant 
McKean,  and  credited  to  them  by  the  plaintiffs  had  not  matured 
and  were  in  England.  No  mention  was  made  of  any  other  sum 
than  the  overdrawn  account  appearing  on  the  Slst  December. 
The  affidavit  made  to  obtain  an  assessment  of  damages  by  the 
Judge  did  not  disclose  the  balance  as  struck  on  the  Slst  Decem- 
ber, but  referred  to  moneys  paid  on  defendants'  diecks  anterior 
thereto,  being  from  some  time  in  November,  and  on  the  whole, 
not  crediting  anything  they  had  received  thereon,  and  caoBing 
the  damages  to  be  assessed  to  the  amount  of  980fi9iM,  being 
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a  sum  in  excess  of  the  overdrawn  account  and  balanced  by  the 
plaintiffs  in  the  pass-book  of  $25,362.  The  defendant  McKean 
and  his  counsel  say  only  the  balance  of  the  overdrawn  account 
was  the  sum  spoken  of  as  being  claimed  by  the  plaintiffs,  and 
for  which  judgment  was  allowed  to  p&ss  against  them.  The 
plaintiffs,  by  their  affidavits,  do  not  deny  this  sum  of  money, 
about  $25,000,  was  spoken  of,  and  they  admit  any  reference  to 
the  bills  likely  to  be  unpaid  in  England  was  not  spoken  of,  and 
was  carefully  avoided  to  be  disclosed.  They  do  not  say  par- 
ticularly what  was  said,  but  they  speak  of  what  they  intended 
should  be  done,  without  disclosing  it  to  the  defendant  McEean, 
or  his  counsel. 

I  am  of  opinion  that  the  plaintiffs,  in  the  affidavit  made  by 
the  cashier  of  the  bank,  to  be  laid  before  the  Judge  to  obtain 
an  assessment  of  the  amount  of  the  judgment  did  not  disclose 
the  fact  of  the  balance  struck  in  the  pass-book,  but  referred 
only  to  certain  sums  checked  out  of  the  bank  from  the  11th 
November,  without  reference  to  the  credits  which  reduced  the 
balance  to  the  overdrawn  account,  which  was  spoken  of  when 
the  suit  was  commenced.  The  bills  of  exchange  having  been 
given  for  the  sums  thus  charged,  being  outstanding  and  which 
might  not  be  paid  in  consequence  of  the  failure  in  England, 
should  not  be  assessed  for  without  a  special  affidavit  disclosing 
the  fact  of  their  having  been  so  credited,  and  why  they  claimed 
to  be  allowed  to  have  judgment  therefor.  I  cannot  see  any- 
thing in  the  dealings  between  the  bank  and  the  defendants  to 
have  been  other  than  bona  fide  dealings  and  transactions  in 
ibeir  banking  account,  and  the  defendant  McEean,  being  a 
director  in  the  bank,  the  failure  of  their  firm  in  England  was 
as  unsuspected  by  him  as  it  was  to  the  bank. 

I  am  therefore  of  opinion  the  judgment  was  wrongly  entered 
up  for  the  outstanding  bills  of  exchange,  and  the  judgment 
must  be  reduced  to  the  overdrawn  accoimt,  amounting  to 
$25,362.06,  and  the  execution  issued  on  the  judgment  to  be 
levied  only  for  that  sum  and  costs  and  other  expenses ;  and  as 
the  defendant  McEean  had  been  obliged  to  come  to  this  Court 
to  have  this  judgment  reduced  to  the  overdrawn  account,  he  is 
entitled  to  the  costs  attending  this  application. 

My  brother  Fraser  concurs  in  Uie  opinion  which  I  have 
delivered. 
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Wetmore,  J.  It  appears  from  the  defendant's  affidavits 
that  in  several  conversations  immediately  before  action  brought 
Mr.  Ray,  the  cashier  of  the  bank,  stated  there  was  due  on 
over-drawn  accounts  about  $25,000.  The  bank  book  of  the 
defendants,  in  which  all  the  defendants'  checks  are  entered,  as 
also  the  credits,  consisting  of  the  amount  of  bills  of  exchange 
principally,  and  some  cash,  is  attached  to  Mr.  McKean's  affida- 
vit. In  the  book,  credits  are  given  for  exchange  to  a  large 
amount,  and  klso  for  cash.  The  debits  being  checks  amount 
to  a  large  sum,  the  balance,  as  shewn  by  the  book,  and  which 
was  struck  by  the  plaintiffs  or  their  employees  after  action 
brought,  is  $25,302.06. 

It  is  evident  from  the  affidavits,  the  defendant  McKean,  and 
his  counsel.  Dr.  Barker,  were  under  the  impression  this  suit 
was  commenced  for  such  balance,  and  as  there  was  no  answer 
for  this  amount  the  suit  was  not  defended.  The  damages  how- 
ever were  assessed  at  $80,633.09.  The  account  annexed  to  Mr. 
Ray  s  affidavit,  on  which  damages  were  assessed,  commences — 
cash  lent  Nov.  11th,  1882,  $4,300,  and  continues,  with  various 
amounts,  down  to  30th  Dec., — amounting  in  all  to  $80,633,09 ; 
no  credits  are  given  on  the  account.  If  credits  had  been  given 
for  exchange  which  fell  due  between  the  commencement  of  the 
suit  and  assessing  damages,  the  balance  would  have  been,  as 
shewn  by  the  defendants'  book,  namely  $25,362.06. 

The  plaintiffs,  notwithstanding  the  way  the  bank  book  i 
made  up  and  balanced,  have  not  noticed  any  credit  for  exchange 
they  claiming  the  plaintiffs'  account  was  a  cash  credit 
was  not  affected  by  the  outstanding  and  current  bills,  in  effec 
— that  the  bills  were  to  be  dealt  with  outside  the  cash  aceoun 
and  whatever  money  was  received  on  them  would  only 
matter  of  set  off  against  any  claim  of  the  plaintiffs,  or  the  8ul>- 
ject  matter  of  an  action  by  the  defendants,  and  this  position  is 
supported  by  the  statements  in  Mr.  Ray's  affidavit     In  the  6tb 
paragraph  of  his  affidavit,  Mr.  Ray  says  the  bank  never  agreed  to 
take  any  of  the  bills  in  either  of  the  schedules  in  payment  for 
or  on  account  of  the  moneys  lent  to  the  defendants.    However 
this  position  might  be  met  by  the  bank  book,  and  it  may  be 
by  other  evidence,  I  think  it  cannot  be  oonsideredin  the  pres- 
ent application. 
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The  statements  of  Mr.  Ray  are  in  affidavits  used  on  shewing 
cause,  which,  under  the  practice,  at  least  are  entitled  to  pre- 
ponderating influence. 

In  the  bank  book  the  exchange  and  cash  are  credited  to  the 
defendants  and  the  balance  struck  after  giving  such  credits. 
If  this  book  really  shews  the  actual  nature  of  the  transactions 
between  the  parties,  it  seems  to  me  the  defendants  would  be 
entitled  to  have  the  credits  allowed  as  claimed,  which  would 
leave  a  balance  of  $25,362.06. 

These  affidavits  certainly  shew  that  a  balance  was  struck 

after  commencement  of  suit,  shewing  due  from  defendants  to 

.   plaintiffs  825,362.06.     On  shewing  cause,  the  affidavit  of  Mr. 

Ray,  the  plaintiffs'  manager  and  cashier,  (par.  2),  states  he 

agreed  with  George  McKean,  one  of  the  defendants,  on  behalf 

of  plaintiffs  that  the  bank  would  lend  defendants'  fiim  money, 

which  was  to  be  drawn  out  of  the  bank,  although  they  had  no 

funds  at  the  bank,  for  which  he  agreed  to  pay  interest  at  the 

current  rate  (Par.  3.)     In  this  manner  the  defendants  drew 

out  of  the  bank  upwards  of  $130,000  over  and  above  anything 

that  they  paid  the  bank,  except  as  hereinafter  stated. 

The  defendants,  after  they  had  drawn  out  part  of  the  said 
money  and  while  the  same  was  due  the  bank,  from  time  to 
time  gave  the  bank  bills  of  exchange,  drawn  by  them  in  St. 
John  on  Francis  Carvill  &  Son  of  Newry,  Ireland,  which  firm 
-vras  composed  of  the  defendants  themselves,  under  the  name  of 
Francis  Carvill  &  Son,  payable  in  London ;  but  the  defendants 
never  at  any  time  gave  the  bank  as  large  an  amount  of  bills  as 
the  amount  of  money  they  had  previously  drawn  out  (Par.  5.) 
Mr.  Ray  says,  Gleorge  McKean  when  he  gave  him  the  bills,  did 
not  inform  him  the  two  firms  were  composed  of  the  same  per- 
sons, Mr.  Ray  supposed  there  were  other  partners  until  Mr. 
McKean,  siter  defendants'  failure,  informed  him  the  two  firms 
were  composed  of  the  same  persons;  and,  had  he  known  the  firms 
were  so  composed,  he  would  not  have  taken  the  bills  (Par.  6.) 
It  was  contrary  to  a  resolution  of  the  bank  to  take  such  bills, 
bills,  which  resolution,  it  is  stated,  Mr.  McKean  was  aware  of. 
There  are  two  schedules  of  bills  attached  to  Mr.  Ray's  affidavit, 
and  in  par.  9  he  says  the  bank  never  agreed  to  take  any  of  the 
bills,  in  either  of  the  schedules,  in  payment  for,  or  on  ac- 
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count  of  the  moneys  lent  to  the  defendants ;  and  no  part  of 
the  money  so  lent  was  ever  paid  for  any  of  the  said  bills,  but 
the  same  was  always  over-checked,  and  the  bills  received  by 
the  bank  as  before  specified,  after  the  money  was  so  lent  and 
due  the  bank.  In  par.  10,  he  says,  with  respect  to  the  bills  in 
schedule  A.,  they  were  all  accepted  by  the  defendants,  payable 
at  the  several  dates  mentioned  in  the  said  schedule,  and  those 
that  are  overdue  were  presented  and  dishonored,  and  not  paid ; 
and  the  bills  in  schedule  B.  were  all  refused  acceptance,  though 
duly  presented. 

There  are  many  very  voluminous  statements  in  Mr.  Ray's 
affidavit  in  addition  to  those  mentioned,  to  which,  in  the  view 
I  take  of  the  case,  I  need  not  refer,  nor  need  I  refer  to  the  affi- 
davit of  Judge  Palmer.  No  doubt  there  is  a  rather  unpleasant 
disagreement  of  the  facts  stated  in  the  several  affidavits,  which 
I  am  pleased  to  say,  in  my  view  of  the  case,  I  need  not  refer 
to  or  criticise.  The  defendants'  application  as  presented,  on 
opening  the  argument,  was  to  set  aside  the  entry  of  the  cause, 
the  declaration,  and  all  subsequent  proceedings,  with  costs; 
failing  in  this,  to  set  aside  the  assessment  of  damages,  and  all 
proceedings  subsequent  to  the  assessment  with  costs.  No  men- 
tion was  made  of  reducing  the  amount  of  damages  until 
towards  the  close  of  the  argument  of  the  defendants'  counsel 
in  reply  to  the  cause  shewn  by  plaintiffs. 

The  plaintiffs  have  a  judgment  for  a  very  large  amount,  the 
damages  having  been  assessed  at  $80,633.09,  and  unless  th 
technical  objections  prevail,  which  I  do  not  think  they  should 
they  are  entitled  to  have  it  sustained,  unless  sufficient  cause  i 
shewn  for  disturbing  it;  and  the  onus  of  shewing  such  cause  i 


on  the  defendants.  It  is  admitted  by  both  parties  the  plain- 
tiffs  were  entitled  to  have  had  damages  assessed  to  S25,362.06, 
and  if  the  statements  I  have  taken  from  Mr.  Bajr's  affidavit 
are  correct  they  were  entitled  to  assess  their  damages  for  tbe 
larger  sum,  $80.633.09 ;  and  it  is  well  worthy  of  observation 
that  no  application  was  made  to  answer  the  stat^nents  made 
by  Mr.  Ray  in  his  affidavit,  used  on  shewing  cause  against  this 
motion.  It  may  be  if  the  cause  had  gone  to  a  jury,  with  the 
statements  of  Mr.  Ray  met  by  the  bank  book,  and  poniUy 
other  corroborative  evidence,  Mr.  Ray's  statemeata  might  not 
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have  been  upheld, — upon  this  I  venture  no  opinion.  The  bank 
book,  without  doubt,  would  have  been  very  cogent  evidence 
to  sustain  the  defendants'  contention ;  but  it  was  open  for  ex- 
planation and  not  conclusive  any  more  than  a  receipt  in  full 
would  be  conclusive.  To  have  availed  themselves  of  the  mat- 
ters now  put  forward,  the  defendants  should  have  defended  the 
action,  and  I  think  that  is  the  only  way  they  could  avail  them- 
selves of  it  But,  it  is  said,  they  were  deceived  by  the  state- 
ments of  Judge  Palmer  and  Mr.  Ray  that  the  plaintiffs  only 
claimed  the  balance  of  overdrawn  account  (25,362.06),  and 
having  no  defence  against  this  amount,  they  let  judgment  go 
by  default.  Assuming  this  to  be  so,  I  think  the  only  course 
open  to  the  defendants  was  an  application  to  the  court  to  be 
let  in  to  defend  upon  the  merits  or,  perhaps,  surprise ;  and 
the  court  would  thereupon  make  such  order  as  the  circumstan- 
ces of  the  case  would  warrant.  No  such  application  is  made. 
There  is  declaration  enough  to  cover  the  amount  damages 
are  assessed  for ;  and,  assuming  Mr.  Ray's  statement  to  be  cor- 
rect, the  plaintiffs  could  recover  the  full  amount  in  the  present 
action.  Now,  if  the  amount  is  reduced  to  the  $25,362.06,  what 
is  to  become  of  the  balance,  $55,271.03  ?  It  will  scarcely  be 
held  the  plaintiffs  could  not  have  sued  for  the  whole  amount 
of  the  cash  checked  out  of  the  bank,  after  the  bills  had  been 
duly  protested  for  non-payment,  and  perhaps  the  necessary 
notices  given.  The  defendants  have  got  the  plaintiffs'  money 
to  the  enormous  sum  of  $80,633.09,  and  the  plaintiffs  at  best 
have  in  return  a  lot  of  worthless  exchange — a  pretty  severe 
operation  on  the  plaintiffs ;  still,  if  the  law  is  against  them,  it 
cannot  be  helped :  before  a  jury,  a  question  of  fi-aud  on  de- 
fendants' part  might  be  largely  and  possibly,  successfully,  ven- 
tilated. But  apart  from  this,  if  this  judgment  is  reduced,  with 
the  present  declaration  and  Mr.  Ray's  statements  not  sought  to 
be  answered,  after  being  read  in  shewing  cause  against  this 
application,  and  the  plaintiffs  should  bring  an  action  for  the 
balance,  $55,271.03,  where  would  they  find  themselves  on  the 
plea  of  rea  adjvdicata  f  Their  present  declaration  was  suffi- 
cient to  cover  the  whole  amount,  and  Mr.  Ray's  statements 
shew  the  whole  was  due  and  recoverable  at  the  time  of  com- 
mendng  the  present  suit 
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I  regret  extremely  that  I  am  unable  to  bring  my  minc»c^  i 
the  same  conclusion  my  learned  brethren  have  arrived  at;         h^^ 
I  cannot  see  what  right  the  defendants  have  to  ask  the       Vi. 
terposition  of  the  court,  otherwise  than  upon  an  applicatiorz  to 
be  let  in  to  defend  upon  merits  or  surprise,  or  both,  when   fie 
court  could  make  just  such  an  order  as  would  meet  the  fair 
legal  rights  of  both  parties. 

Mr.  Eay  s  affidavit  puts  forward  a  statement  of  facts  such 
as  would  entitle  the  plaintiSs  to  hold  their  judgment  as  it  is; 
and  even  if  they  are  met  by  statements  in  the  affidavits  on 
defendants'  behalf,  this  Court,  I  think,  should  not  undertake 
the  decision  of  contradicted  matters  of  fact,  even  if  there  is  a 
contradiction.     The  only  question  in  dispute  is,  whether  the 
bills  of  exchange  have  been  or  were  to  be  credited  against  the 
cash,  or  a  payment  against  the  cash  drawn  from  the  bank,  at  all 
events,  until  they  were  dishonored.    The  bank  book  unex- 
plained, would  be  strong  evidence  for  defendants,  but  with  Mr. 
Ray*s  statement,  if  correct,  it  would  amount  to  but  little.    This 
should  be  matter  of  defence.     The  defendants  might  very  well 
have  applied  to  be  let  in  to  defend  for  any  amount  beyond  the 
$25,362.06,  when  the  Court  could  have  made  an  order  to  meet 
the  exigency  of  the  case.     How  such  application  would  have 
fared  I  don't  presume  an  opinion,  I  only  deal  with  the  present 
application,  which  I  think  should  not  be  sustained. 

Allicn,  C.  J.  I  a^ee  that  the  affidavits  on  which  this  rule 
was  granted,  sworn  before  Mr.  Barker  may  be  used,  as  he  was 
not,  at  the  time  they  were  sworn,  or  at  any  time  since,  the 
attorney  on  the  record  in  this  cause ;  and  it  has  been  the  prac- 
tice of  this  court  to  exclude  only  affidavits  sworn  before  the 
attorney  on  the  record.  Affidavits  to  hold  to  bail,  sworn  be- 
fore the  attorney  who  afterwards  issues  the  writ,  have  always 
been  treated  as  valid.    Davidson  v.  0' Connelly 

As  to  the  assessment  of  damages  by  a  Judge  during  term,  it 
has  been  the  practice  to  do  so  for  upwards  of  forty  years; 
though  if  the  words  of  the  statute  were  to  be  construed  liter- 
ally, and  there  had  been  no  settled  practice  on  the  subject,  I 
would  have  thought  Mr.  Wetmore's  objection  ought  to  prevail 

Upon  the  main  question,  I  think  there  is  no  doubt  about 
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the  power  of  the  court  to  reduce  the  judgment,  though  the 
application  was  to  set  it  aside,  and  I  agree  that  it  should  bo 
reduced.  The  only  doubt  in  my  mind  is  whether  it  should  bo 
reduced  to  $25,3G2  or  to  §44,491.  The  former  sum  was  the 
amount  shewn  to  be  due  by  the  defendants*  bank  book,  as  made 
up  by  the  plaintiffs  to  the  31st  December,  1882,  and  it  is  not 
clear  that  McKean  did  not  agree  not  to  defend  the  action  on 
the  understanding  that  that  was  the  amount  which  the  plain- 
tiff's claimed  when  he  was  served  with  the  summons  on  the  4th 
January. 

I  also  think  the  affidavit  on  which  the  damages  were  assessed 
was  insufficient.     It  states  that  the  defendants  were  indebted 
to  the  plaintiffs  in  the  sum  of  $80,683,  for  money  lent  and 
advanced  by  the  plaintiffs  to  the  defendants  at  the  several 
times  and  in  the  several  amounts  stated  and  set  forth  in  an 
annexed  account,  and  that  no  part  of  the  said  sum  has  been 
repaid  to  the  plaintiffs.     The  account  annexed  to  the  affidavit 
is  for  cash  lent  at  different  times,  commencing  on  the  11th 
November,  and  ending  on  the  29th  December,  1882.     The  de- 
fendant, McKean  s,  affidavit  states  that  these  items  represent 
the  checks  drawn  by  him  on  the  bank,  without  shewing  the 
other  side  of  the  account,  and  that  in  order  to  make  up  this 
amount,  the  plaintiffs  have  included*  certain  bills  of  exchange 
drawn  by  the  defendants  on,  and  accepted  by,  Francis  Carvill 
&  Son,  and  which  matured  after  this  action  was  commenced, 
«uid  between  that  day  and  the  3rd  February  when  the  affidavit 
^was  sworn  on  which  the  damages  were  assessed.     This  is  not 
denied  by  the  plaintiffs ;  but  they  claim  that  when  those  bills 
of  exchange  were  given  to  the  bank,  the  defendants  knew  that 
they  would  not  be  paid,  and  therefore  that  they  committed  a 
fraud  on  the  plaintiffs,  and  justified  them  in  suing  for  the  whole 
amount  of  the  money  lent,  as  if  the  bills  of  exchange  had  not 
been  given. 

Admitting  that  the  plaintifiTs  could,  after  the  bills  had  been 
accepted,  and  before  they  came  due,  elect  to  treat  them  as  of 
no  value,  and  sue  for  the  money  lent,  which  the  bills  were 
intended  to  meet  (which  I  am  not  prepared  to  admit),  I  think 
they  should  at  least  have  stated  all  the  facts  and  circumstances 
in  the  affidavit  on  which  the  damages  were  assessed,  so  that 
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the  Judge  who  assessed  the  damages  might  determine  whether 
their  remedy  for  the  amount  of  the  bills  was  not  suspended 
until  they  came  due  and  were  dishonored.  The  four  bills  for 
£1000  each,  which  were  drawn  in  the  latter  part  of  December 
stand  in  a  somewhat  different  position  from  the  previous  bills 
which  had  been  accepted,  and  had  not  matured.  McKean  may 
perhaps  have  known  when  he  drew  them  that  they  would  not 
be  accepted.  Still,  I  think  the  circumstances  should  have  been 
stated  in  the  affidavit  on  which  the  damages  were  assessed. 

The  damages  must  be  reduced  to  $25,362 ;  and  as  the  de- 
fendants were  obliged  to  apply  to  the  court  to  obtain  the 
reduction,  I  would  be  disposed  to  give  them  the  costs  of  the 
application ;  but  as  the  court  is  not  unanimous  in  the  matter, 
the  order  for  the  reduction  will  be  made  without  costs. 

King,  J.  As  to  the  affidavits  sworn  before  Mr.  Barker  I 
think  that  they  may  be  used  as  he  was  not  either  then  or  at 
any  time  afterwards  the  attorney  on  the  record. 

As  to  the  assessment  of  damages  in  term  time  by  a  single 
Judge,  it  seems  to  have  been  long  the  practice  for  a  single  Judge 
to  do  so,  and  the  Statute  is  not  inconsistent  with  such  practice. 
The  provision  of  the  Statute  empowering  a  Judge  to  assess 
damages  in  vacation  covers  a  period  when  the  Court  cannot 
act,  and  it  is  in  addition  to  the  powers  possessed  by  the  Judges^rs 
of  the  Court  to  exercise  the  powers  of  the  Court. 

As  to  the  alleged  breach  of  good  faith  in  signing  this  judg 
ment,  I  can  hardlv  come  to  the  conclusion  that  McKean  wi 
led  to  act  differently  from  the  way  in  which  he  would  ha 
acted  if  the  alleged  misrepresentations  had  not  been  made. 
think,  however,  that  the  amount  of  the  judgment  should 
reduced  by  the  amount  of  the  drafts.    It  seems  clear  to 
that  the  drafts  were  taken  as  a  conditional  payment  of  th^ 
advances  made  by  the  plaintiffs.    I  cannot  see  how  the  deal— 
ings  between  the  parties  in  the  various  striking  of  the  balances 
etc.,  can  otherwise  be  explained.    If  there  were  fmcta  whic& 
prevented  the  bills  from  so  operating,  I  think  that  the  £sct9 
should  have  been  stated  in  the  affidavits  used  on  the  assesi- 
ment  of  damages.    The  plaintiffs  also  have  expressed  a  willing- 
ness to  have  the  judgment  reduced  by  the  amoonfe  of  the 

several  drafts. 
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EEGINA  V.  COREY.  1888. 

[Crown  Case  reserved.]  March. 

Criminal  law — FaUe  pretences — Obtaining  property  by — Wfiat  neces- 

iary  to  complete  t^ie  offence. 

The  prisoner  wrote  to  the  prosecutor  to  induce  him  to  buy  counterfeit  bank 
notes.  The  prosecutor,  in  order  to  entrap  the  prisoner  and  brin|;  him  to  justice, 
pretended  to  assent  to  the  scheme,  arranged  a  meeting,  of  which  he  informed 
the  police,  and  had  them  placed  in  position  to  arrest  the  prisoner  at  a  sienal 
from  the  prosecutor.  At  such  meeting  the  prisoner  produced  a  box  which 
he  said  contained  counterfeiC  bank  notM,  which  he  agreed  to  sell  the  proie- 
cutor  on  payment  of  a  sum  affreed  upon.  The  prisoner  gave  a  box  to  the 
prosecutor,  which  he  pretendea  to  be  the  one  containinff  the  notes,  who  then 
gave  the  prisoner  $50,  and  a  watch  as  security  for  the  balance  wluoh  he  had 
agreed  to  pay. 

The  nrosecutor  immediately  gave  the  signal  to  the  police  and  seized  the  prisoner 
aoa  held  him  until  they  arrested  him,  and  took  the  money  and  watch  from 
bim.  On  examining  the  box  given  the  prosecutor,  it  was  ascertained  that 
the  prisoner  had  not  given  him  the  one  containing  the  notes,  as  he  pretended, 
but  a  similar  one  containing  waste  paper.     The  box  contain ing  the  notes  was 

.  found  on  the  prisoner's  person.  It  was  clear  and  undisputed  that  the  motive 
of  the  prosecutor  in  parting  with  the  possession  of  the  money  and  watch,  as 
he  had  done,  was  to  entrap  the  prisoner. 

The  prisoner  was  found  guilty  of  obtaining  the  money  and  watch  of  the  prose- 
cutor by  the  false  pretence  of  giving  him  the  counterfeit  notes  which  he  did 
not  give. 

On  a  case  reserved  for  the  opinion  of  the  Court, 

Held,  by  Allen,  C.  J.,  and  Palmkb,  J.,  that  in  order  to  complete  the  crime  of 
obtaining  property  by  false  pretenoes,  there  must  not  only  be  the  false  pre- 
tence, but  an  actual  parting,  and  intention  to  part  with  the  property  of  the 
party  imposed  upon  by  the  pretence ;  that  the  prosecutor  here  never  intended 
to  part  with  his  property  in  the  money  and  watch,  and  that  the  conviction 
riioold  be  qoashea. 

They  were  also  of  opinion  that,  as  the  prosecutor  only  e3cpeoted  to  receive  from 
the  prisoner  counterfeit  notes,  which  were  of  no  value,  it  was  extremely 
doubtful  whether  he  could  be  said  to  have  been  defrauded  because  he  received 
worthless  goods  of  another  kind. 

Held,  by  WxLDoir,  WmiOBE,  Kino,  and  Fraskb,  JJ.,  that  the  prisoner  was 
rightly  found  guilty,  and  that  the  conviction  should  be  affirmed. 

The  prisoner  was  tried  at  the  last  January  Circuit  for  St. 
John  before  Mr.  Justice  King,  and  found  guilty.  The  facts 
proved  on  the  trial  were  as  follows : 

The  prisoner,  by  the  name  of  the  North  Star  Company,  wrote 
to  the  prosecutor  to  induce  him  to  buy  counterfeit  bank  notes. 
The  prosecutor,  in  order  to  entrap  the  prisoner  and  bring  him 
to  justice,  pretended  to  assent  to  the  scheme,  arranged  a  meet- 
ing of  which  he  informed  the  police,  and  had  them  placed  in 
position  to  arrest  the  prisoner  at  a  signal  from  the  prosecutor. 
At  such  meeting  the  prisoner  produced  a  box,  which  he  said 
ocmUuMd  f  oi^ged  bank  notes,  which  he  a^ed  to  sell  the  prose- 
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Re«ina  a  box  to  the  prosecutor,  which  he  pretended  to  be  the  one  con- 
Corey.  taining  the  notes,  who  then  gave  the  prisoner  fifty  dollars  and 
a  watch  as  a  security  for  the  balance  which  he  had  agreed  to 
pay.  The  prosecutor  immediately  gave  the  signal  to  the  police 
and  seized  the  prisoner  and  held  him,  until  they  arrested  him 
and  took  the  money  and  watch  from  him.  On  examining  the 
box  given  the  prosecutor,  it  was  ascertained  that  the  prisoner 
had  not  given  him  the  one  containing  the  notes  as  he  pretended, 
but  a  similar  one  containing  waste  paper.  The  box  containing 
the  notes  was  found  on  the  prisoner  s  person.  The  prosecutor 
did  not  state  that  he  intended  to  part  with  the  property  in  the 
money  or  watch,  and  it  was  perfectly  clear  and  undisputed 
that  the  motive  of  the  prosecutor  in  parting  with  the  possession 
of  the  money  and  watch,  as  far  as  he  had  done  so,  was  to  en- 
trap the  piisoner. ' 

The  prisoner  was  convicted  of  obtaining  the  money  and 
watch  by  the  false  pretence  of  giving  the  prosecutor  the  coun- 
terfeit notes,  which  he  did  not  give,  and  the  question  reserved 
for  the  consideration  of  the  Court,  was,  whether  there  was  in 
the  facts  above  stated  sufficient  evidence  of  the  prisoner  having 
committed  such  crime,  to  submit  to  the  jury. 

Feb.  21,  22, 1883.  Alward,  for  the  prisoner.  The  prisoner 
was  indicted  under  sec.  93  of  cap.  21, 32-33  Vict.,  for  obtaining 
money  under  false  pretences.  The  intention  of  the  sectioniras 
to  meet  a  case  where  both  parties  intended  to  and  did  make  a 
contract.  The  word  "  obtains  "  imports  that  the  party  must 
have  the  money  or  chattel  in  his  full  possession,  and  that  the 
prosecutor  must  part  with  it,  being  deceived  and  not  knowing 
the  falsity  of  the  pretence.  The  prisoner  must  actually  "get" 
it.  See  Reg.  v.  Gam^ett  ;^  Benj.  on  Sales,  (1  Am,  ed.)  p.  287; 
Rex  V.  Ooodhcdl  ;^  Reg.  v.  GemmelL^  Rex  v.  Ady,^  a  case 
which  has  been  relied  on  has  been  overruled  by  Reg.  v.  Jfife* 

In  this  case  the  prosecutor  was  only  deceived  in  the  class  (^ 
evidence  against  the  prisoner,  which  he  was  getting.  The  in- 
tention  was  to  entrap  the  prisoner.  The  prosecutor  never  ia* 
tended  to  pass  the  property  in  his  money. 

McLeody  A.  0.,  for  the  Crown.    There  is,  under  ihe  circoio- 
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stances  of  this  case,  sufficient  attempt  to  defraud  and  obtaining        1883. 
of  the  property  to  make  out  the  offence.     See  sec.  93  of  the      Regina 
Larceny  Act,  cap.  21,  32  and  33  Vic.  Corey. 

As  to  the  false  pretence,  we  must  regard  all  the  circumstances 
of  the  case.  The  prisoner  sends  out  letters  all  over  the  coun- 
tiy  to  induce  people  to  believe  he  had  counterfeit  notes  to  sell. 
He  sent  one  to  the  prosecutor  of  his  own  motion.  If  the 
prisoner  had  given  the  prosecutor  the  counterfeit  money  bar- 
gained for,  then  The  Queen  v.  Millfi  would  apply,  because  in  that 
case  he  would  not  have  been  deceived.  [Palmer,  J.  My  diffi- 
culty is  this,  was  the  prosecutor  induced  to  part  with  this  money 
by  reason  of  the  pretence  ?  Allen,  C.  J.  And  did  the  prisoner 
ever  obtain  it  ?]  It  is  no  answer  that  the  prosecutor  knew  a 
fraud  was  to  be  committed :  The  Queen  v.  Heiwler.^  Then  was 
there  a  sufficient  parting  with  his  money  ?  I  submit  there 
was,  because  he  actually  did  part  with  it,  and  the  fact  that 
the  prisoner  was  at  once  arrested  and  the  money  taken  from 
him  makes  no  difference.  Suppose  Corey  had  got  away  with 
the  money,  could  not  an  action  have  been  brought  to  recover 
it  back,  as  having  been  obtained  under  false  pretences? 
[Palmer,  J.  But  you  must  not  leave  out  the  essential  element 
which  exists  here  that  the  prosecutor  never  intended  to  part 
with  his  money.  Allen,  C.  J.  It  seems  to  me  that  to  estab- 
lish a  prosecution  of  this  nature,  there  must  be  a  parting  of 
the  money  with  the  intention  of  vesting  it  in  the  other  party.] 
It  cannot  be  argued  that  the  prosecutor  had  in  his  mind  some- 
thing different  from  what  was  the  express  bargain  between 
the  parties.  [King,  J.  Is  it  not  the  law  that,  if  one  so  ex- 
presses himself  as  that  another  party  understands  him  as 
agreeing  to  a  certain  thing  for  a  consideration,  he  cannot  be 
allowed  to  say  he  did  not  intend  to  do,  what  he  clearly  said 
he  did,  and  was  understood  by  the  other  side  as  meaning  to 
do  ?  Fraser,  J.  And  did  not  the  prosecutor  actually  part 
with  his  money,  induced  by  the  false  pretence  that  he  was  to 
get  counterfeit  money  ?  And  can  the  fact  that  the  prosecutor 
expected  from  ulterior  proceedings  to  get  his  money  back  make 
any  difference  ?]  I  submit  not.  The  case  was  left  fairly  to 
the  jury,  who  found  the  pretence  was  false  to  the  knowledge 
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^^^'  of  the  prisoner,  made  with  intent  to  defraud,  and  that  the 
Regina  money  was  obtained  by  such  false  pretence.  A  party  from 
CoBKT.  whom  money  has  been  obtained  by  false  pretences  can  always 
get  it  back  by  reason  of  the  false  pretence.  As  to  the  attempt: 
see  Beg.  v.  Roebuck}  [Palmer,  J.,  refers  to  The  Quem  v. 
MillSi^  per  Willes,  J.  But  did  the  prosecutor  believe  he  wu 
parting  with  the  property  in  his  money  ?]  He  did,  though 
he  also  believed  that  by  prosecuting  and  convicting  the  prisoner 
he  would  get  his  money  back. 

Alward,  in  reply.  We  must  look  at  the  intention.  If  the 
prosecutor  never  intended  to  part  with  the  property  in  the 
money  then  there  was  no  parting  with  it  under  false  preteneea 
[Kino,  J.  There  is  no  doubt  that  in  the  majority  of  cases  of 
false  pretences  it  has  been  held  there  must  be  a  parting  with  the 
property,  but  there  is  the  case  of  Reg.  v.  TToteon*, — a  case  of 
partnership,  which  rather  trenches  upon  it  Wetmore,  J. 
In  this  case,  however,  did  not  the  prosecutor,  instead  of  part- 
ing with  the  property  in  his  $50  choose  to  place  it  in  such  a 
position  as  that  he  might  get  the  box,  and  get  his  money  back 
also  ?]  That  is  it  exactly.  He  never  parted  or  intended  to 
part  with  the  control  of  the  property.  He  had  the  polioemaa 
there  to  at  once  arrest  the  prisoner  and  get  his  money  bade 
[Fraher,  J.  If  I  read  the  evidence  aright  he  had  the  police- 
man there  to  arrest  the  prisoner  and  bring  him  to  justieei] 
Whether  property  passes  or  not,  depends  on  the  intentioD  of 

the  parties :  Benj.  on  Sales. 

CHmt.  adv,  tmit 

The  following  judgments  were  now  delivered : — 
Fraser,  J.  (Who  being  absent,  his  opinion  was  read  by 
Allen,  C.  J.)  I  think  that  Bulmer,  the  prosecutor,  was  mdueed 
to  and  did  part  with  the  $50  he  gave  the  prisoner  by  reason  of 
his  belief  in  the  false  pretence  put  forward  by  the  prisoner 
that  he,  the  prisoner,  was  handing  over  to  him,  Bulmer,  in  the 
tin  box  Confederate  or  counterfeit  bills  of  the  face  value  of 
$600,  whei*eas  in  fact  what  C!orey  really  gave  to  the  posecator 
was  a  tin  box  similar  in  size  and  appearance  to  the  one  ex- 
hibited by  him ;  but  which  box,  so  handed  over,  had  in  i^ 
nothing  but  wall  paper.  This,  it  seems  to  me,  wma  the  obUin- 
ing  of  the  money  by  a  false  pretence. 

n  Dean.  ARM.  smo.  907,  •AUaH 
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It  has  been  urged  by  counsel,  on  the  part  of  the  prisoner,  ^^^ 
hat  the  prosecutor  in  what  he  did  was  influenced  by  another  Rboika 
lotive — namely,  that  of  bringing  Corey  or  the  North  Star  cJoekt. 
/ompany  to  justice,  and  actually  had  the  prisoner  immedi- 
tely  arrested  by  the  police  with  such  object,  and  therefore 
hat  the  offence  was  not  complete.  It  is  no  doubt  true  that  the 
rosecutor  in  parting  with  his  money  was  influenced  in  part 
y  ^e  other  consideration  of  bringing  the  prisoner  to  justice, 
ut  that  was  for  another  crime  arising  out  of  the  prisoner's 
anding  over  to  the  prosecutor  the  8600  exhibited  to  him 
1  the  tin  box,  namely  a  prosecution  for  passing  or  uttering 
lese  Confederate  or  counterfeit  bills,  and  although  the  prose- 
itor  might  possibly  have  hoped  that  the  result  of  such  a 
roceeding  would  be  to  restore  to  him  his  money  and  watch ; 
Bt,  having  in  fact  parted  with  the  property  in  the  money  and 
aich  as  he  intended  to  do,  and  the  prisoner  having  obtained 
ich  money  and  watch  by  his  false  pretence,  the  mere  fact  that 
le  prosecutor  had  some  belief  that  he  might  get  them  back  by 
leans  of  the  ulterior  proceedings  against  the  prisoner  for  an- 
ther crime  would  not  affect  the  prisoner's  liability  to  be  con- 
icied  for  obtaining  the  money  and  watch  by  false  pretences, 
lasmuch  as  he  did  in  point  of  fact  obtain  the  money  and  watch 
y  false  pretences,  knowing  them  to  be  false,  and  the  prose- 
iitor  parted  with  his  property  by  reason  of  these  false  pre- 
puces. The  prosecutor,  in  parting  with  his  money,  fully 
elieved  that  he  was  receiving  from  the  prisoner,  in  exchange 
)r  it,  the  tin  box  containing  the  $600  of  Confederate  or  coun- 
3rfeit  bills,  and  it  was  through  his  belief  in  that  false  state- 
lent  that  he  parted  with  his  money  and  watch ;  and,  although 
e  hoped  by  means  of  receiving  this  box  and  contents  from  the 
risoner,  to  bring  him  to  justice  for  another  crime,  that,  it 
jems  to  me,  will  not  any  the  less  render  complete  the  offence 
f  obtaining  the  prosecutor's  money  by  false  pretences.  Had 
»ulmer,  the  prosecutor,  known  that  the  tin  box  given  to  him 
y  the  prisoner  contained  only  wall  paper  he  would  have 
arted  with  his  money  knowing  the  representation  to  be  false, 
nd  the  prisoner  could  not  have  been  convicted. 

What  Bulmer  expected  to  receive  from  Corey,  in  exchange 
>r  the  money  and  watch,  was,  as  I  have  already  stated,  the 
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^883.        tin  box  exhibited,  and  containing  the  $600  of  Confederate^  or 
Regina      counterfeit  bills,  and  he  parted  with  his  money  upon  that      e^. 
Corky.       pectation,  and  had  the  prisoner  handed  over  such  box  and  'b/y/^ 
to  the  prosecutor,  there  would  not  have  been  any  false  pretence, 
and  Bulmer,  having  received  from  the  prisoner  what  he  bar- 
gained for,  could  not  have  recovered  back  in  a  civil  action  the 
property  he  had  paiiied  with,  however  worthless  the  contents 
of  the  box. 

For  these  reasons  I  think  the  prisoner  was  rightly  found 
guilty,  and  that  the  conviction  should  be  affirmed. 

King,  J.  It  was  argued  on  behalf  of  the  prisoner  that  the 
money  was  not  obtained  from  the  prosecutor  in  the  sense  in 
which  the  term  is  used  in  the  Act ;  and  it  is  of  course  well 
settled  that  under  the  Act  there  must  be  a  transfer  of  the 
property  as  distinguished  from  a  transfer  of  mere  possession. 
By  this  it  is  not  meant  that  the  property  is  to  pass  absolutely, 
because  the  transfer  may  be  avoided  for  fraud ;  but  what  is 
meant  is  that  the  person  parting  with  the  money  or  chattels 
does  so  voluntarily,  and  with  the  view  of  vesting  in  the  other 
a  right  of  property.  This  happens  wherever  there  is  a  valid 
gift,  or  a  contract  followed  by  delivery.  Here  the  prosecutor 
delivered  his  money  to  the  prisoner  voluntarily,  and  for  a  con- 
sideration that  is  variously  stated  in  the  several  counts.  There 
was  an  agreement  of  sale  and  purchase  which  was  entirely 
executed,  and  under  which,  as  it  seems  to  me,  the  property 
passed,  and  if  it  passed  for  a  moment,  that  is  sufficient  to  satisfy 
the  statute.  But  it  is  said  that  it  is  otherwise  here,  because 
the  prosecutor  had  made  arrangements  to  arrest  Corey,  and 
because  he  expected  as  one  of  the  results  of  the  arrest  to  get 
his  money  back;  but  the  prosecutor  did  not  seek  to  arrest  Corey 
for  any  supposed  offence  in  obtaining  the  money,  but  because 
it  was  supposed  that  he  was  about  committing  the  offence  of 
passing  counterfeit  money,  and  the  pix)secutor's  expectation  of 
getting  the  money  back  was  not  at  all  grounded  on  the  notion 
that  he  had  not  parted  with  it,  but  rather  on  the  notion  that 
the  prisoner  could  not  retain  it,  as  it  was  procured  in  the  course 
of  the  commission  of  a  felony.  I  cannot  think  that  what  the 
prosecutor  expected  to  happen  as  the  result  of  the  arrest  has 
anything  to  do  with  the  question  whether  the  property  passed 
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or  did  not  pass.     Suppose  that  the  pretence  as  laid  in  the  first        ^S83. 
count  had  been  true  in  fact  and  that  the  prisoner  had  in      Reoina 
fact  given  Bulmer  what  it  is  there  alleged  that  he  pretended       corky. 
that  he  was  giving  him,  viz.  Confederate  States  bills,  could 
Bulmer  recover  back  the  money?     Would  he  not  be  considered 
to  have  paid  away  his  money  voluntarily  and  upon  what  ho 
chose  then  to  regard  as  a  sufficient  consideration,  and  would  it 
make  any  difference  if  Bulmer  had  made  arrangements  before- 
hand to  arrest  Corey  for  circulating  Confederate  States  bills  or 
counterfeit  money,  and  expected  to  get  his  money  back  as  one 
of  the  results  of  the  arrest  ? 

The  next  question  is,  was  the  money  obtained  by  the  false 
pretences  ?  In  Beg,  v.  Milla^  Cockburn,  C.  J.,  states  that  in 
such  cases  the  question  is,  whether  or  not  the  false  pi*etencc 
was  the  immediate  notion  operating  on  the  mind  of  the  pro- 
secutor and  inducing  him  to  part  with  his  property.  It  is  also 
well  settled  that  the  false  pretence  needs  not  to  be  the  sole 
notion,  but  that  it  is  sufficient  if  it  materially  induces  the  pro- 
secutor to  part  with  his  property.  At  the  same  time  it  must  bo 
an  operating  and  proximate  cause  of  the  act  and  not  simply  a 
causa  sine  qua  non.  Thus  where  the  prosecutor  although  ho 
believes  the  representation  made  to  him  still  relies  upon  his 
own  judgment  and  acts  accordingly  the  offence  is  not  complete : 
Reg.  V.  Bx)ehuckJ^  So  where  the  prosecutor  does  not  believe  in 
the  truth  of  the  representation,  but  parts  with  his  property  in 
order  to  entrap  the  prisoner  the  offence  is  not  complete  and 
the  prisoner  can  be  found  guilty  only  of  attempting  to  obtain 
money  by  false  pretences:  Reg,  v.  Mills;  Reg,  v.  Hensler,^ 
But  when  it  is  said  that  where  the  prosecutor  parts  with  his 
property  in  endeavoring  to  entrap  the  prisoner,  the  prisoner  can 
be  found  guilty  only  of  the  attempt,  the  reference  is  of  course 
to  an  endeavor  to  entrap  the  prisoner  in  the  commission  of  the 
particular  offence  of  obtaining  property  by  false  pretences,  and 
in  such  cases  the  endeavor  to  entrap  necessarily  implies  that 
the  prosecutor  is  aware  of  the  falsity  of  the  pretences,  or  at 
least  suspects  their  truth,  and  is  accordingly  not  materially 
induced  to  part  with  his  property  through  the  false  pretences. 
In  this  case  the  prosecutor  was  not  seeking  to  entrap  the 
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550  HILARY  TEKU.  XLYI.  YICTORIA. 

1883.        prisoner  in  the  commission  of  the  offence  here  charged ;  on  the 
Reoina      contrary  the  evidence  shows  that  the  prosecutor  believed  in 
Corey.       ^^^  truth  of  the  representations  made  to  him  and  was  materi- 
ally induced  by  such  representations  to  part  with  his  property, 
although  he  had  an  ulterior  purpose  in  seeking  to  get  posses- 
sion of  that  for  which  he  parted  with  his  money,  viz.,  to  bring 
the  prisoner  to  justice  for  passing  counterfeit  money,  and  I  can 
find  no  case  which  decides  or  even  suggests  that  the  existence 
of  such  an  ulterior  purpose  would  prevent  the  offence  of  obtain- 
ing money  by  false  pretences  from  being  complete  where  the 
prosecutor  believed  in  the  truth  of  the  representations,  and 
was  materially  influenced  to  do  as  he  did,  viz.,  to  part  with  his 
money,  because  of  his  belief  in  the  truth  of  such  representations. 
Palmer,  J.    The  prisoner,  by  the  name  of  the  North  Star 
Company,  wrote  to  the  prosecutor  to  induce  him  to  buy  coun- 
terfeit bank  notes.     The  prosecutor,  in  order  to  entrap  the 
prisoner  and  bring  him  to  justice,  pretended  to  assent  to  the 
scheme,  arranged  a  meeting  of  which  he  informed  the  police, 
and  had  them  placed  in  a  position  to  arrest  the  prisoner  at  a 
signal  from  the  prosecutor.    At  such  meeting  the  prisoner  pro- 
duced a  box  which  he  said  contained  forged  bank  notes,  which 
he  agreed  to  sell  the  prosecutor  upon  payment  of  a  sum  agreed 
upon.     The  prisoner  gave  a  box  to  the  prosecutor,  which  he 
pretended  was  the  one  containing  the  notes,  who  then  gave 
the  prisoner  fifty  dollars  and  a  watch  as  a  security  for  the 
balance,  which  he  had  agreed  to  pay.     The  prosecutor  immedi- 
ately gave  the  signal  to  the  police  and  seized  the  prisoner  an 
held  him  until  they  arrested  him  and  took  the  money  an< 
watch  from  him.     On  examining  the  box  given  the  prosecutor « 
it  was  ascertained  that  the  prisoner  had  not  given  him  the  on9 
containing  the  notes  as  he  pretended  but  a  similar  one  contain- 
ing waste  paper.    The  box  containing  the  notes  was  found  go 
the  prisoner's  person.    The  prosecutor  did  not  state  that  be 
intended  to  part  with  the  property  in  the  money  or  watch, 
and  it  was  perfectly  clear  and  undisputed  that  the  motive  of 
the  prosecutor  in  parting  with  the  possession  of  the  money  and 
watch,  as  far  as  he  had  done  so,  was  to  entrap  the  prisoner. 

The  prisoner  was  convicted  of  obtaining  the  moiiey  and 
watch  by  the  false  pretence  of  giving  him  tbe  ccHmterfait 
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notes,  which  he  did  not  give ;  and  the  question  for  the  consid-        1883. 
eration  of  this  Court  is,  whether  there  is  in  the  facts  above      Rkoina 
stated  sufficient  evidence  of  the  prisoner  having  committed      coret. 
such  crime,  to  submit  to  the  jury. 

It  appears  to  me  that  although  the  prisoner  did  all  he  could 
to  commit  the  crime,  and  possibly  there  may  be  evidence  of  an 
attempt  to  do  so,  yet  I  think  it  is  plain  that  there  is  no  evi- 
dence of  his  having  completed  the  crime,  that  is,  obtained  the 
prasecutor's  money  or  goods;  whether  there  was  any  false 
pretence  that  the  law  would  recognize  employed  or  not,  for,  in 
my  opinion  he  never  obtained,  that  is,  acquired  any  property 
in  the  goods  or  money,  without  which  the  ofTence  would  not 
be  complete,  even  if  the  prosecutor  had  been  cheated  into 
doing  what  he  did ;  that  is,  pretending  to  part  and  not  intend- 
ing to  part  with  any  right  in  his  property.  The  essential  part 
of  the  crime  is  the  actually  obtaining  the  goods,  and  thence 
comes  the  question,  what  is  the  obtaining  ?  Is  it  merely  getting 
the  possession  of  the  goods  without  the  intention  of  the  owner 
to  part  with  the  property  therein,  or  must  the  owner  be  so 
cheated  or  induced  by  false  pretence  that  he  has  intended  to 
pass  the  property  in  the  goods  which  he  otherwise  would  not 
have  done  except  for  such  false  pretence?  In  my  opinion,  the 
latter  is  clearly  what  is  intended  by  the  Statute,  as  without 
that,  there  is  no  cheat.  The  prisoner  may  have  thought  he 
had  accomplished  that,  but  in  fact  he  had  not :  he  himself  was 
deoeived 

In  White  v.  Oarden,^  Talfourd,  J.,  says  there  is  a  very 
obvious  distinction  between  goods  obtained  by  felony  or  fraud 
or  false  pretences.  In  the  one  case  the  owner  of  the  goods  has 
no  intention  to  part  with  his  property,  in  the  other,  he  has,  and 
in  The  Queen  v.  Barnes,^  it  was  objected  that  it  was  not  a 
felony,  because  the  property  in  the  money,  and  not  the  posses- 
sion only,  was  parted  with  by  the  prosecutor;  and  Pollock,  C.  B., 
in  giving  judgment,  said  that  the  indictment  for  stealing  the 
money  oould  not  be  sustained,  for,  when  the  clerk  delivered  the 
money  to  the  prisoner,  he  delivered  it  to  him  with  the  intention 
(^  parting  with  it  altogether,  and  therefore,  although  the 
prisoner  might  be  indicted  for  obtaining  money  under  false 
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^^3.  pretences,  he  was  not  liable  to  be  indicted  for  felony ;  and 
Reoina  Bovill,  C.  J.,  in  Reg.  v.  Kilham,^  says,  the  word  ohtaind  in 
CJoREY.  ^^^  section  does  not  mean  the  loan  of,  but  obtaining  the  prop- 
erty in  any  chattels,  etc. ;  and  he  further  says,  the  subtle  dis- 
tinction which  the  Statute  intended  to  remedy  was  this,  that 
if  a  person  by  fraud  induces  another  to  part  with  the  posses- 
sion only  of  goods,  and  converts  them  to  his  own  use,  this  is 
larceny ;  while  if  he  induces  another  by  fraud  to  part  with  the 
property  in  the  goods,  as  well  as  the  possession  of  them,  this 
is  not  larceny.  If  these  definitions  are  correct,  then  neither 
the  money  nor  the  watch  was  obtained  until  the  owner  in- 
tended to  part  not  only  with  the  possession  but  all  property  in 
them,  and  I  think  that  not  only  is  there  no  evidence  to  prove 
such  intention,  but  the  contrary  is  conclusively  shown.  It  is 
of  no  importance  whether  the  prosecutor  intended  to  get  back 
the  possession  of  his  property  by  detaining  the  prisoner  him- 
self or  by  means  of  the  police  and  thmugh  the  order  of  a 
Court ;  in  either  case  it  is  clear,  that  he  never  intended  to  pass 
the  property  out  of  himself  in  either  the  money  or  the  watch, 
even  if  it  be  conceded  that  he  may  have  intended  to  part  with 
the  possession  temporarily  in  order  to  bring  the  prisoner  to 
justice.  It  follows,  in  my  opinion,  that  the  defendant  was 
improperly  convicted. 

The  above  is  my  view,  although  I  think  the  case  discloses 
a  nefarious  attempt  to  induce  persons  to  utter  foi^ged  bank 
notes,  and  although  the  authorities  may  not  be  able  to  con- 
vict the  prisoner  of  uttering  forged  notes,  yet  I  am  inclined 
to  think  he  could  be  indicted  for  inciting  Bulmer  to  do  so. 

I  have  said  nothing  as  to  whether  the  prisoner  might  have 
been  convicted  of  an  attempt  to  obtain  goods  by  the  false  pre- 
tence alleged.  I  find  a  difficulty  in  saying  that  what  he  was 
attempting  to  do  to  get  the  prosecutor's  money  by  the  false 
pretence  of  giving  him  forged  notes  would  have  been  cheating 
the  prosecutor  out  of  his  property,  in  other  words  in  not  giv- 
ing the  prosecutor  the  forged  notes  would  be  cheating  him 
at  all.  The  transaction,  as  it  would  appear  to  the  priscMier, 
would  be,  that  the  prosecutor  was  endeavoring  to  procuie 
forged  notes  for  the  nefarious  purpose  of  uttering  them,  the 

Ik  B.,iaa28i. 
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prisoner  apparently  inciting  him  to  do  so,  and  his  not  giving  1883. 
him  the  forged  notes  as  agreed,  would  be  nothing  more  than  Regina 
not  giving  him  something,  not  only  of  no  value,  but  worse  coret 
than  useless,  and  of  itself  more  meritorious  than  though  he 
had  given  it.  I  confess  that  I  cannot  at  present  bring  my 
mind  to  conceive  that  such  a  fraud,  if  fraud  it  be,  is  within 
the  Statute  at  all.  It  appears  to  me  that  before  a  person  can 
be  defrauded  he  must  be  deprived  of  something  of  value.  I 
do  not  think  I  can  correctly  say  that  a  man  is  cheated  who  has 
not  got  forged  bills  that  he  expected  to  get,  and  if  it  ever 
occurs  that  a  pereon  agreed  with  another  to  give  him  money 
for  forged  bank  bills,  with  the  intention  of  feloniously  utter- 
ing them,  and  gives  his  money  fully  intending  to  part  with  all 
property  in  it,  in  exchange  for  what  is  represented  as  such 
forged  notes,  and  it  turns  out  that  he  has  not  got  such  notes 
at  all,  it  might  w^ell,  I  think,  be  said  that  he  parted  with  his 
money  without  consideration,  with  the  expectation  that  he 
would  get  nothing  of  value,  and  he  got  as  much  as  he  bar- 
gained for ;  in  other  words,  he  agreed  to  part  with  his  money 
for  nothing,  and  he  got  nothing,  so  there  was  no  false  pretence. 
I  cannot  think  the  Statute  was  intended  to  apply  to  such  a 
case.  The  crimes  committed  in  such  case  are,  I  think,  either 
forgery,  uttering  forgeries,  attempting  to  do  so,  or  inciting 
others  to  do  so,  and  not  offences  created  to  protect  innocent 
men  from  being  induced  to  part  with  their  property  by  rogues ; 
that  is,  to  prevent  a  person  being  induced  to  part  with  his 
property  by  a  pretence  apparently  honest  but  which  is  false 
and  dishonest  in  some  material  particulars. 

Wetmore,  J.  I  have  not  had  an  opportunity  of  writing  out 
a  judgment,  but  I  agree  with  my  brother  Fraser.  The  prisoner 
obtained  the  prosecutor  s  money  and  watch,  though  the  prose- 
cutor had  taken  precautions  to  get  them  back.  I  think  the 
prosecutor  intended  to  part  with  his  money  and  intended  to 
part  with  it  so  far  as  to  complete  the  offence,  and  he  did  part 
with  it,  acting  under  advice  that  he  would  regain  it,  if  the 
offence  would  be  completed ;  and  the  prisoner  obtained  it  under 
false  pretences.  The  conviction  should,  in  my  opinion,  bo 
sustained. 

WsLDON,  J.    The  prisoner  was  convicted  at  the  last  January 
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^^^' Court,  held  for  the  City  and  County  of  Saint  John,  on  the 

Kegina      second  count  of  an  indictment  charging  him  with  obtaining 
Corey.       money  under  false  pretences. 

The  learned  Judge,  at  the  instance  of  the  prisoner's  coun- 
sel, reserved  the  c&se,  whether  the  evidence  was  sufficient  to 
sustain  the  finding  of  the  jury,  not  entertaining  any  doubt  of 
the  evidence  being  properly  received,  and  the  finding  fully 
justified  by  the  facts  disclosed  in  the  evidence. 

The  prosecutor  had  negotiated  with  the  prisoner,  whora  he 
represented  as  agent  of  the  Star  Company,  to  purchase  from 
him  $600  of  Confederate  paper  for  S50.  The  parties  met  in 
Saint  John,  near  the  country  market,  as  proposed  by  the  pris- 
oner ;  a  tin  box  was  shewn  to  the  prosecutor  by  the  priaoner, 
and  after  examining  the  contents  of  the  box,  what  it  containel 
as  stated  by  the  prisoner,  and  some  conversation,  the  $50  was 
handed  to  the  prisoner,  and  a  tin  box  handed  to  Bulmer,  re- 
presented as  the  one  shewn  to  him  by  the  prisoner.  As  anungel 
he  had  the  prisoner  arrested,  when  the  prasecutor  discovered  the 
fraud  of  the  box  containing  shavings,  instead  of  the  one  sbewn 
to  him;  and  the  tin  box  first  shewn  the  prosecutor  &s  contain' 
ing  paper  of  the  Confederate  States  was  found  in  the  prisoner's 
pocket.  The  prosecutor  on  the  trial  of  the  prisoner,  on  ^ 
charge  of  obtaining  money  under  false  pretences,  said  he  ex- 
pected to  get  his  money  back  again.  The  learned  Judge  diarged 
the  jury  upon  the  evidence,  and  the  jury  found  the  prisoner 
guilty  of  obtaining  money  under  false  pretences. 

It  seems  to  me  clear  upon  principle  that  the  prisoner  pro- 
fessing to  sell  one  tin  box  and  its  contents,  obtained  the  money, 
and  fraudulently  substituting  another,  by  some  slight  of  band 
in  changing  the  box,  the  crime  was  completely  proved.  The 
boxas  of  tin  may  have  been  of  no  value  in  either  case,  though  it 
appears  the  prisoner  represented  that  it  contained  some  money 
of  P.  E.  Island  and  Nova  Scotia — and  he  desired  the  prose^itor 
not  to  inform  upon  him — shews  he  was  acting  with  fall  know- 
ledge of  his  conduct  and  the  quality  of  the  act.  The  afartt^gea 
of  the  prosecutor  in  detecting  the  prisoner  does  not  aller|i& 
my  opinion,  the  guilty  knowledge  of  the  prisoner  in  paadog 
off  the  box  of  shavings,  for  a  box  of  Confederate  and  other 
paper,  for  which  be  had  obtained  the  money.    PMteson,  J*i  i* 
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Sex  V.  Ady^  says,  "  If  the  defendant  did  obtain  the  money  by        ^^^' 
false  pretences  and  knew  them  to  be  false  at  the  time,*  it  .does      Reoina 
not  signify  whether  they  intended  to  entrap  him  or  not."  Corey. 

I  am  of  opinion  the  evidence  was  quite  sufficient  to  sustain 
the  finding  of  the  jury. 

Allen,  C.  J.  I  think  this  conviction  cannot  be  sustained. 
The  words  of  the  Act  are — "Whosoever,  by  any  false  pretence, 
obtains  from  any  other  person  any  chattel,  money,  or  valuable 
security,  with  intent  to  defraud,"  etc. 

One  of  the  requisites  to  make  out  the  offence  is,  that  the 
prisoner  "obtained"  the  money  or  chattel  from  the  prosecutor. 
That,  in  my  opinion,  means  that  the  prosecutor  was  imposed 
upon  by  the  false  statement  of  the  prisoner,  and  gave  him  the 
money  with  the  intention  of  parting  with  his  property  in  it, 
and  vesting  his  right  to  it  in  the  prisoner.  The  prosecutor  in 
this  case  was  not  deceived  by  the  prisoner's  statement,  and 
never  intended  to  part  with  his  property  in  the  money  or 
watch.  It  is  true  he  gave  them  into  the  prisoner  s  hand,  but 
only  for  the  purpose  of  carrying  out  his  pre-arranged  plan  of 
having  him  arrested :  the  prisoner,  therefore,  never  "obtained" 
the  money  or  the  watch,  and  the  offence  was  not  complete, 
though  the  attempt  to  commit  it  might  be  so. 

In  Reg.  v.  KUham,^  the  meaning  of  the  word  "obtain"  in 
the  English  Stat.  24  and  25  Vic.  cap.  9G,  sec.  88,  from  which 
this  section  in  our  Statute  is  copied,  was  considered,  and  it  was 
held,  that  in  order  to  sustain  a  conviction  under  it,  the  prisoner 
must  have  obtained  the  money,  etc,  with  the  intention  of 
acquiring  the  property  in  it,  and  not  for  a  mere  temporary 
purpose.  I  think  the  principle  of  that  case  is  applicable  here. 
Not  only  must  the  prisoner  have  intended  wholly  to  deprive 
the  prosecutor  of  his  property  in  the  money  or  chattel,  (which 
no  doubt  this  prisoner  did),  but  the  prosecutor  must  also  have 
intended  wholly  to  part  with  his  property  in  the  money  or 
chattel,  which  intention,  I  think,  is  negatived  by  the  evidence 
in  this  case. 

Apart  from  this,  I  doubt  whether  this  conviction  could  be 
sustained  on  another  ground  (though  perhaps  that  may  not  be 
open  to  the  prisoner).    Assuming  that  he  did  "obtain"  the 
i?  a  ft  p.  lio.  <L.  a,  1  a  c.  aei. 
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^^^'  money  from  the  prosecutor,  it  was  not  his  false  pretence  that 
Rbgina  operated  upon  the  prosecutor's  mind  as  the  inducement  to  part 
Ck)BBY.  ^^^^  ^^  money ;  for  he  knew  he  was  only  to  get  some  worth- 
less material — whether  that  which  he  did  get,  or  not,  does  not 
seem  to  me  to  be  important — and  his  only  object  was  to  entrap 
the  prisoner.  I  think  it  would  come  within  the  case  of  %. 
V.  MUls,^  where  the  prasecutor  gave  his  money  to  the  prisoner 
with  full  knowledge  of  the  falsity  of  his  statement :  he  was 
not  deceived  by  the  prisoner.     I  put  my  decision,  however,  on 

the  other  ground. 

Conviction  ajffirniei 


GENERAL  RULE. 
Hilary  Term — 46  Victoria. 


Whereas  the  Rule  of  Hilary  Term  7th  Wm.  4th,  relative  to  the 
filing  of  Entry  Dockets,  is  inapplicable  to  Writs  of  Summons  and 
Capias  issued  under  the  Consolidated  Statutes,  Cap.  37  ; — 

It  is  therefore  ordered,  that  in  all  actions  commenced  after  the  end 
of  the  present  Term,  and  which  have  not  been  settled  or  discontinued, 
the  Attorney  shall  enter  the  return  and  make  and  file  with  the  Clerk 
of  the  Coui-t  a  Docket  of  the  return  to  such  Writs  of  Sumraons  or 
Capias,  together  with  the  said  Writs,  within  thirty  days  after  the 
expiration  of  the  two  months  within  which  such  Writs  are  required 
to  be  served  or  executed ;  and  that  the  clerk  of  the  Court  do  not  in 
future  receive  or  file  any  Docket,  or  enter  any  such  cause  after  the 
said  thirty  days,  without  the  order  of  a  Judge,  to  be  obtained  on 
davit  properly  accounting  for  the  delay. 

JOHN  C.  ALLEN, 
J.  W.  WELDON, 
A.  R.  WETMORE, 
A.  L.  PALMER, 
G.  E.  KING, 
JNO.  JAa  FRASER. 


U  Dear.  &B.  206;  8  Jar.  N.  &  447. 
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Ex  PARTE  COOK.  1883. 

Reivewfrom  Justice* a  Court — Remitting  cause  to  Justice  to  enter  up     April  10. 

judgment. 

On  review  from  ft  Justice's  Court,  the  County  Court  Judge  is  not  required  to 
enter  up  judgment,  but  may  remit  the  cause  to  the  Justice  before  whom  it 
was  tried  to  do  so. 

April  10, 1883.  Mainsford  moved  for  a  rule  nid  for  a  cer- 
tio7'a7*i  to  remove  an  order  of  the  Judge  of  the  County  Court 
of  Westmorland,  setting  aside  a  judgment  obtained  in  a  Jus- 
tice's Court,  and  ordering  that  a  nonsuit  be  granted.  The 
ground  of  the  motion  was  that  the  County  Court  Judge  in 
granting  the  order  for  a  nonsuit,  ordered  the  Justice  before 
whom  the  cause  was  tried  to  "enter  a  nonsuit  for  the  defend- 
ant with  costs." 

He  contended  that  the  County  Court  Judge  should  upon 
review  have  entered  up  the  judgment ;  that  he  had  no  authority 
under  the  statute  to  order  the  Justice  to  do  so.     The  statute  * 

expressly  declared  that  he  shall  "remit  the  cause  to  the  Justice 
that  he  may  issue  execution  for  the  amount  awarded  to  either 
party."  The  costs,  he  submitted,  should  have  been  determined 
upon  by  the  Judge.  [ Wetmore,  J.  The  law  does  not  give  the 
Judge  the  power  to  make  up  the  costs  of  the  cause.]  There  is 
no  authority  for  the  Justice  to  enter  up  a  second  judgment. 
The  order  should  show  on  the  face  of  it  that  all  the  proceed- 
ings before  the  Judge  have  been  rightly  had  and  taken,  and  it 
only  remained  for  the  Justice  to  issue  the  execution. 

Per  Curiam.  (Aixen,  C.  J.,  and  Weldon,  Wetmore,  Palmer 
and  Fraser,  JJ.)  We  do  not  think  this  is  a  case  in  which 
we  should  interfere.  The  County  Court  Judge  could  not  know 
what  costs  should  be  allowed  in  the  Justice's  Court:  it  has 
been  the  practice  to  remit  the  cause  to  the  Justice  that  he 
might  enter  up  the  judgment. 

Ride  refused. 
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1883.  Ex  PARTE  STEEVES,  et  au 

April  10,      Civil  Court  of  the  Toum  of  Moncton — Eeview/rom — Affi/davit  for- 

Before  wliom  svoom. 

An  ftiBdavit  for  review  from  a  judgment  in  the  Civil  Court  of  tiie  Town 
Moncton  should  be  sworn  before  one  of  the  pftrties  mentioned  in  aec  7,  ca] 
58,  ConsoL  Statutes. 

April  10, 1883.  Jordan  moved  for  a  rule  nisi  for  a  ceT^^^r- 
tiorari  to  remove  the  proceedings  in  a  cause  tried  in  the  Towi^  'Q 
of  Moncton  Civil  Court,  with  a  view  to  quashing  the  judgments'  -«t. 

It  appeared  that  an  application  had  been  made  for  a 
before  the  Westmorland  County  Court  Judge,  and  he  had 
missed  the  summons  on  the  ground  that  under  sec.  7  of  cap.  oi 
ConsoL  Statutes,  the  affidavit  for  the  review,  which  was  swoi 


before  a  Justice  of  the  Peace,  should  have  been  sworn  befor* — 'imq 
either  the  magistrate  who  tried  the  cause,  or  a  conmiissioner  fo^ — >r 
taking  affidavits  to  be  read  in  the  Supreme  Couit. 

He  now  contended  that  the  matter  was  not  adjudicated  upot^Brn, 
as  it  was  dismissed  upon  a  preliminary  objection.    [Allen,  C.  ~      J. 
If  the  Judge  was  right,  can  you  still  bring  the  matter  befoE^Hcre 
this  Court?]     Probably  not  under  the  decision  in  Ex  par      '  te 
Ricltards^     In  this  case  the  thirty  days,  within  which  tl        le 
review  might  have  been  heard  before  a  Judge  of  the  SupreoH^e 
Court,  had  elapsed  before  the  summons  on  review  was  dismlss^^sd, 
and  the  only  remedy  now  is  by  certiorari.    [Palmer,  J.  I! 

the  Judge  was  wrong  in  refusing  to  hear  the  application  £Z~<)r 
review,  it  is  open  to  you  to  move  for  a  mandamus  to  oom^^i 
him  to  hear  the  case.    Allen,  C.  J.    If  the  affidavit  was  su'SS- 
cient,  this  Court  would  grant  a  mandamus.]    Then  I  woLiiJ 
apply  for  a  mandamus. 

Per  Curiam,   (Allen,  C.  J.,  and  Weldon,  Wetiiobe,  Palk jeb 

and  Eraser,  JJ.)     We  think  the  Judge  took  a  correct  view  of 

the  law.  'The  affidavit  ehould  have  been  8wc»m  as  provided  for 

in  sec.  7,  cap.  58,  Consol.  Statutes. 

Rule  reused. 

i8Pllfft.<)L 
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POWELL  V,  HANINGTON.  1883. 

Judge* 8  order — Copy  of — Made  rule  of  Court,  April  10, 

A  Jadge'a  order  may  be  made  a  Rale  of  Court,  on  production  of  a  copy  of  it 
served  on  the  party  moving,  verified  by  affidavit. 

On  the  first  day  of  this  term,  Geo.  F.  Gregory,  on  behalf  of 
the  plaintiff,  moved  to  have  a  Judge  s  order  made  a  rule  of 
Court.  He  read  an  affidavit  shewing  that  the  order  had  been 
obtained  by  the  defendant's  attorney,  and  that  a  copy  of  such 
order  had  been  served  upon  the  plaintiff's  attoiney,  the  copy 
being  annexed  to  the  affidavit.  [Allen,  C.  J.  Is  a  motion 
necessaiy  in  order  to  make  the  order  a  rule  of  Court?]  I 
think  it  is,  where,  as  in  this  case,  the  motion  is  made  upon  a 
copy  of  the  order ;  it  was  not  taken  out  in  duplicate ;  but  the 
copy  having  been  served  on  the  plaintiff,  he  is  entitled  on  pro- 
duction of  the  copy  verified  by  affidavit,  to  have  it  made  a  rule 
of  court:  Arch.  Pr.  (12  ed.)  pp.  ICOG,  1G07  and  IGIO;  Thomas 
v.Philhy;^  Hoby  v,  PritchaVd,* 

Per  Curiam.     We  think  you  are  entitled  to  have  the  order 

made  a  rule  of  Court. 

RtUe  accordingly. 


Doe  DEM.  BRIDEAUX  v.  BUDREAU.  ^^^ 

Statute  of  Lvmtaiions — TenarU  by  curtesy — Right  of  entry  in  heir —     ^^  ^^' 

When  it  (iccrues. 

A  ton  has  no  rijght  of  entrv  in  land  of  which  his  mother  died  seized,  during  the 
lifetime  of  his  father,  who  has  the  right  to  i^ssession  as  tenant  by  curtesy, 
and  tihe  Statute  of  Limitations  will  not  run  against  him  until  his  father's 
death. 

Ejectment  tried  before  Mr.  Justice  Wetmore  at  the  Grlouces- 
ter  Circuit,  in  September,  1882.  ** 

The  lociM  in  quo  had  belonged  to  Mary  Brideaux,  wife  of  Peter 
Brideaux,  who  died  when  the  lessor  of  the  plaintiff  (her  son) 
was  about  four  years  of  age.  After  her  death,  her  husband 
continued  to  occupy  the  land  for  about  sixteen  years,  when 
he  verbally  exchanged  it  with  Michael  Basterash,  husband 
of  the  defendant,  for  another  piece,  which  he  occupied  until 

his  death  in  1878,  and  Michael  Basterash  occupied  the  land 

^^^_^_^_^^^^^^^— .^—  -^_^^.^.i— — ^^— ^^p— ^1^— ^■^— -  —^—^^-^^1^.^, 

IS  PowL  140.  *5  DowL  80a 
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^^•^-        in  dispute  until  his  death,  and  left  his  widow,  the  defendant 
Dot  d,       in  possession.    After  the  death  of  Peter  Brideaux,  his  son,  the 
^  lessor  of  the  plaintiff,  brought  the  present  action,  claiming  that 

BuDUEAu.  his  father,  as  tenant  by  the  curtesy  of  his  mother  s  real  prop- 
erty, was  entitled  to  hold  it  until  his  death,  and  that  his  (the 
lessor  of  the  plaintiff's)  right  of  entry  therein  did .  not  accrue 
until  after  his  father's  death  in  1878.  The  learned  Judge 
so  directed  the  jury,  who  found  for  the  plaintiff. 

April  12, 1883.  G,  G.  Gilbert,  Q.  C,  on  behalf  of  the  defend- 
ant moved  for  a  new  trial.  The  defendant  had  been  in  pos- 
session of  the  land  for  about  thirty-seven  years,  and  the 
right  of  the  lessor  of  the  plaintiff  was  barred  by  the  statute. 
[Allen,  C.  J.  Had  the  son  any  right  of  possession  while  his 
father  was  living  ?]  The  moment  the  father  abandoned  the 
possession  of  the  land,  the  son  had  a  right  to  come  in,  and 
should  have  done  so.  His  right  to  make  an  entry  must  be 
deemed  to  have  first  accrued  at  the  time  of  such  abandonment 
Consol.  Statutes  cap.  84,  sec.  4.  [Weldon,  J.  As  he  did  not 
abandon  it  by  deed,  the  light  of  possession  would  be  in  the 
father  until  his  death.]  The  defendant  went  in  under  the  ex- 
change as  owner  in  fee.  There  was  a  discontinuance.  [Palmer. 
J.  The  mother  died  seized,  and  there  could  be  no  discontinu- 
ance by  the  father,  as  recognized  by  the  statute.  Allen,  C.  J. 
Even  if  the  husband  had  given  a  deed,  he  could  only  convey 
his  own  interest ;  and  he  had  a  right  to  convey  that.]  Although 
the  father  had  only  a  life  interest  in  the  land,  the  son  would 
be  prejudiced  by  his  discontinuance.  [Palmer,  J.  So  long 
as  the  father  lived,  the  son  could  not  have  brought  an  action 
to  recover  possession.]     See  Doe  dem.  Corbyn  v.  Bramslon} 

Davidson,  Q,  C,  contra,  was  not  called  upon. 

PerpOui^iavi.  We  think  the  verdict  was  right.  The  plMn- 
tiff's  cause  of  action  did  not  accrue  till  his  father's  death. 

Netv  trial  refused' 

>8Ad.  &£.  61 
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1883. 

SNOWBALL  V,  MUIRHEAD.  April  13. 

Arbitration — Costs  of— Power  of  Court  to  review. 

Adhere  an  order  for  reference  to  arbitration  made  at  Ni«i  Prius  provided  that 
the  cofits  of  the  arbitration  should  be  taxed  by  the  Clerk  as  coats  in  the 
cause,  the  Coart  has  no  power  to  review  the  Clerk's  allowance  of  the  costs  of 
the  arbitrator. 

In  Trinity  Term  last,  a  rule  nisi  was  granted  for  a  review  of 
t^axation  of  costs  allowed  under  an  order  made  at  iV"m  PHus 
for  reference  of  the  cause  to  arbitration,  by  which  the  parties 
liad  agreed  that  the  costs  of  the  arbitration  should  be  taxed 
T>y  the  clerk  as  costs  in  the  cause.  The  ground  of  the  motion 
"wa.s  that  the  fees  allowed  the  arbitrators  had  been  excessive. 

April  13,  1883.  Oeo.  F,  Gregoi^y  now  showed  cause.  The 
Siffidavits  show  that  the  agreement  was  that  the  costs  should 
\>e  taxed  by  the  clerk ;  and  the  discretion  used  by  him  as  to 
"what  costs  should  be  allowed  as  the  fees  of  the  arbitrators  will 
not  be  reviewed  by  the  Court.  [Allen,  C.  J.  There  is  no 
scale  by  which  the  Court  can  decide  what  the  fees  should  be]. 
The  clerk  had  the  means  before  him  of  inquiring  into  the 
reasonableness  of  the  amount.  [Palmer,  J.  Have  we  any 
power  over  the  matter  ?  It  was  agreed  that  the  costs  should 
Ibe  taxed  by  the  clerk.  Allen,  C.  J.  We  will  hear  the  counsel 
for  the  other  side,  as  to  our  authority.]  I  intended  also  to 
move  that  the  plaintiff  be  allowed  interest  on  the  award  for 
the  time  he  has  been  delayed  by  the  taking  out  the  rule  nisi. 
[Allen,  C.  J.  You  cannot  get  interest  unless  it  is  a  case  in 
i^hich  interest  could  have  been  included  in  the  verdict.] 

McLean,  in  support  of  the  rule,  contended  that  as  the  order 
for  the  arbitration  was  that  the  costs  should  be  taxed  as  costs 
in  the  cause,  they  were  subject  to  review  in  the  same  manner 
as  the  ordinary  costs.  The  order  was  the  act  of  the  Court,  made 
at  Nisi  Privs.  [Allen,  C.  J.  But  the  parties  consented  to  it, 
and  they  must  submit  to  the  taxation  of  the  clerk.]  See  Har. 
Com.  L.  Pro.  p.  22G.  [Allen,  C.  J.  It  is  clear  we  have  no 
authority  to  interfere  in  this  matter.] 

Per  Curiam. 

Rule  discharged  with  costs. 
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1883.  WORRALL  v.  BRIDEAU. 

April  14'  Eeview — Jurisdiction — Court  not  legally  constituted, 

A  Judffe  has  no  power  under  sec.  43,  chap.  60  of  the  ConsoL  Statates  to  review 
a  judgment,  where  the  person  before  whom  the  proceedings  were  bad,  hsd 
no  authority  to  hold  any  Court. 

October  27, 1882.  Fraser,  Q,  C,  shewed  cause  against  a  rule 
nisi  granted  on  behalf  of  the  plaintiff  to  set  aside  an  order 
made  by  Mr.  Justice  Weldon,  vacating  a  judgment  obtained 
before  a  person  acting  as  a  Parish  Court  Commissioner  in  the 
Couni^  of  Gloucester.  The  order  was  made  on  the  ground  that 
Mr.  Archer,  who  acted  as  the  Commissioner,  had  no  jurisdiction, 
not  having  been  a  Justice  of  the  Peace  previous  to  his  appoint- 
ment as  Commissioner.  He  contended  that  being  appointed 
to  fill  the  oflice,  his  acts  while  sitting  as  Commissioner  would 
be  valid,  and  would  be  open  to  review  in  the  same  manner  as 
if  he  had  been  a  Justice  of  the  Peace  at  the  time  of  his  appoint- 
ment. The  acts  of  an  officer  de  facto  were  valid  ;  Viner's  Abr. 
IG  vol.  p.  113.  The  order  of  the  Judge  was  properly  made, 
and  this  Court  had  no  power  to  review  it.  Besides  the  Legis- 
lature had  declared  by  the  Act  45  Vic.  cap.  14,  that  all  acts  of 
such  Commissioners  should  be  valid.  The  intention  of  the 
Legislature  was  to  render  all  judgments  made  by  these  Com- 
missioners valid,  unless  already  reversed  or  reviewed. 

Geo,  F,  Gregory  in  support  of  the  rule.  This  judgment  was 
set  aside  because  the  Parish  Court  Commissioner  had  no  juris- 
diction, and  the  plaintiff  cannot  now  on  appealing  be  fairly 
met  by  this  Act  of  the  Legislature.  The  order  was  made  on 
the  4th  April  and  the  Act  was  not  p&ssed  until  two  days  after- 
wards. Besides  the  Act  is  not  retrospective.  The  words  of 
the  Judge's  order  are,  "that  this  judgment  be  vacated."  Such 
an  order  cannot  be  construed  into  a  reversal,  an  altering,  nor  a 
setting  aside  of  the  judgment.  It  was  made  without  any  in- 
tention of  a  review,  and  solely  on  the  ground  that  the  officer 
had  no  authority  to  act  as  a  Parish  Court  Commissioner.  The 
power  of  review  does  not  exist,  if  the  party  giving  the  judg- 
ment has  no  authority  to  hold  the  Court  As  to  the  Commiit- 
sioner  being  an  officer  de  facto,  and  his  acts  thereby  valid,  that 
could  not  be  applicable  in  judicial  cases. 

Ou/r.  €tdv.  vutt- 
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The  judgment  of  the  Court*  was  now  delivered  by  ^^^- 

Allen,  C.  J.     I  think  the  effect  of  the  Act  45  Vic,  c.  14,  s.    Wokrall 

V. 

,  is  to  give  the  judgment  of  the  Commissioner  the  same  force     Bbideau. 
nd  effect  as  if  he  had  been  a  Justice  of  the  Peace  at  the  time 
f  his  appointment.     The  object  of  the  3rd  section  seems  to 
ave  been  to  remove  any  doubt  as  to  the  right  to  review  such 

judgment,  which  might  arise  from  the  words  "valid  and 
ffectual,"  as  used  in  the  first  section. 

The  words  of  the  third  section  are,  "  Nothing  in  this  Act 
^ntained  shall  be  held  to  apply  *  *  *  to  prevent  any  review 
r  reversal,  or  setting  aside,  or  other  alteration  of  any  judgment 
eretofore  recovered  before  any  Parish  Court  Commissioner, 
9  aforesaid." 

This  Act  was  passed  on  the  6th  April,  1882,  and  Mr.  Justice 
(Teldon's  order  setting  aside  the  judgment  of  the  Commissioner 
ras  made  two  days  previously.  It  was  not  made  as  an  order 
t  review  under  the  Consol.  Statutes,  c.  60,  s.  43,  but  because 
he  Commissioner,  not  being  a  Justice  of  the  Peace,  had  no 
uthority  to  hold  a  court.  Such  an  order,  I  think,  a  Judge 
ad  no  authority  to  make.  His  power  to  review  the  judgments 
f  Justices  or  Commissioners  in  civil  suits  is  entirely  statutory, 
nd  the  statute  does  not  extend  to  a  case  where  the  person 
>efore  whom  the  proceedings  were  had,  had  no  power  to  hold 
ny  court. 

If  the  appointment  of  the  Commissioner  was  illegal,  and  he 

ras  not  even  de  facto  such  an  officer  as  was  contemplated  by 

be  59th  chapter  of  the  Consol.  Statutes,  all  his  proceedings 

^ould  be  null  and  void  if  the  Act  45  Vic.  c.  14  had  not  passed. 

t  was  upon  the  ground  of  the  entire  nullity  of  the  proceedings 

1  consequence  of  the  illegal  constitution  of  the  court  that  the 

idgment  in  this  case  was  set  aside.     I  think  the  43rd  sect,  of 

ap.  60  does  not  apply  to  such  a  case,  and  that  the  order  in 

uostion  having  been  made  before  the  Act  45  Vic.  c.  14,  was 

assed,  is  not  affected  by  it. 

Rule  absolute. 


*Frabbr,  J.,  having  been  cuunsel  in  the  causo,  wliilo  at  the  bar,  took  no  part 
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DOBSAY,  Administrator,  v.  CONNELL. 

UudMiul  and  ufife — CAom  in  fiction — A$mgnmmt  hy  huthand  anc^k^ 

v)\fe — Administration  in  differmU  counirieM. 

A  married  woman  being  entitled  to  a  share  of  money  in  England,  joined  with.^::' 
her  husband  in  a  power  of  attorney  to  l^e  defendant,  an  attorney  at  law,  «.' 
aathorizinff  him  to  collect  it.  They  aftarwardi  assimied  their  interat  in  th 
money  to  A.  ;  but  before  it  was  collected  the  wife  died,  and  adminiBtratioi 
on  her  estate  was  granted  in  Ensland  to  N.  as  attorney  for  the  hnaband, 
for  his  use  and  benefit.    N.  coUected  the  money  and  tent  it  to  B.  in 


on  her  estate  was  gnmted  in  Ensland  to  N.  as  attorney  for  the  hnaband,  andKza 

iflected  the  monev 
Province,  who  paid  it  to  A.,  by  direction  of  tiie  husband.    There  was  some 
evidence  to  connect  the  defendant  with  the  reoeipt  of  the  monev  1^  B.    The^ 
husband  afterwards  died  and  administration  on  the  eatate  of  his  deceaaeiiFL 
wife  was  granted  in  this  Province  to  the  plaintiff,  who  bronght  this  actioi 
for  the  money  received  from  England. 

IleUl,  (1)  That  the  right  to  the 
assignment  to  A  did  not  vest 


him  any  right  the  husband  had.     (2)  That  N.  havinc  collected  the  OKMiey 
administrator  of  the  wife  it  belonged  to  him  as  such  administrator,  and  th 
defendant,  receiving  it,  was  only  liable  to  account  to  K.,  and  was  not  liabl 
for  it  to  the  personal  representative  of  the  wife  in  this  Province. 

Where  administrations  are  granted  in  different  countries,  each  portion  of 
estate  must  be  administered  in  the  country  in  which  possession  of  it  is  ti 
and  held  under  lawful  authority :  and  the  administrator  under  a  foi 

gmnt  has  a  right  to  hold  the  assets  received  under  it  against  the  home  adi        

istrator  even  after  they  have  been  remitted  to  the  country  of  the  domicile       ^ 
the  deceased. 

This  was  an  action  for  money  had  and  received,  brought  >>^ 
the  administrator  of  Mary  Ann  Everitt,  the  deceased  wife  of 
Joseph  Everitt. 

Mary  Ann  Everitt,  in  her  lifetime,  was  entitled  to  a  share  o/ 
a  sum  of  money  in  England.    It  did  not  distinctly  appear  wIiAt 
this  fund  was,  but  it  may  be  assumed  it  was  a  chose  in  auction. 
In  September,  1873,  she  and  her  husband  gave  the  defendant 
a  power  of  attorney  authorising  him  to  collect  the  money,  aod 
agreed  to  give  him  one-third  of  the  amount  collected,  for  bis 
trouble  in  collecting  it.    In  February,  1874,  Joseph  Everitt 
and  his  wife  executed  an  assignment  of  their  interest  in  the 
fund  to  their  son  John  E.  Everitt.    In  October,  1875,  before 
the  money  was  collected,  Mary  Ann  Everitt  died ;  and  in  187' 
administration  upon  her  estate  was  granted  in  England  to  or 
Nettleship,  as  attorney  for  Joseph  Everitt,  the  husband,  v 
for  his  ^use  and  benefit.    Nettleship  collected  the  money,  f 
sent  it  to  George  H.  Connell,  in  this  Province,  who»  by 
direction  of  Joseph  Everitt,  paid  it  over  to  John  R  Ev» 
who  claimed  it  under  the  assignment  from  Joseph  and  ^ 
Ann  Everitt.    It  did  not  appear  why  the  money  was  ar 


EASTER  TERM,  XLYl.  VICTORIA.  565 

George  H.  Connell,  but  he  probably  was  acting  as  the  attorney        18S8> 
for  the  defendant.    Joseph  Everitt  died  in  1878.    In  Septem-      Dorsay 
ter,  1880,  administration  upon  the  estate  of  Mary  Ann  Everitt     connklu 
was  granted  in  this  Province  to  the  plaintiff,  who  brought  the 
present  action,  alleging  that  the  defendant  had  received  the 
money  from  the  administrator  in  England,  of  which   there 
was  some  evidence  in  admissions  which  several  witnesses  stated 
the  defendant  had  made. 

At  the  trial,  which  took  place  before  Wetmore,  J.,  at  the 
Carleton  Circuit  in  March,  1881,  the  plaintiff  was  nonsuited. 

October  16,  1882.  Geo.  F,  Gregoryy  in  support  of  motion  to 
set  aside  nonsuit.  The  intestate  employed  the  defendant,  an 
attorney,  to  collect  certain  moneys  which  she  was  entitled  to 
receive  in  England.  The  nonsuit  was  granted  on  the  ground 
that  there  was  no  evidence  that  the  defendant  received  the 
money:  he  claimed  that  it  was  received  by  Geo.  H.  Connell* 
There  was,  however,  some  evidence  which  should  have  been 
left  to  the  jury.  The  money,  when  it  came  to  this  country, 
could  only  be  paid  to  the  legal  representative  here  of  Mary 
Ann  Everitt,  which  was  the  plaintiff.  [Palmer,  J.  There  was 
an  administrator  in  England,  and  he  sent  it  out  here  to  his 
agent.  The  representative  in  this  country  would  have  no  right 
to  get  it  until  the  accounts  of  the  administrator  in  England 
were  passed.  Allen,  C.  J.  I  understand  your  contention  to 
be,  that  the  money  having  got  into  the  defendant's  hands,  he 
was  bound  to  pay  it  over  to  the  representative  of  Mary  Ann 
Everitt  in  this  country,  no  matter  from  whom,  or  for  whom,  he 
received  it.]  That  is  my  contention.  The  evidence  that  Mrs. 
Everitt  was  not  in  a  proper  state  of  mind  to  make  the  assign- 
ment should  also  have  been  left  to  the  jury.  [Palmer, J.,  refers 
to  Wms.  on  Exors.  438.] 

E.L.  Wetmore,  Q.  C,  contra.  The  first  ground  of  nonsuit  taken 
at  the  trial  was  that  the  money  was  received  by  Geo.  H.  Con-  . 
nell,  and  not  by  the  defendant.  I  submit  the  Judge  was  right 
in  nonsuiting  the  plaintiff.  Although  several  witnesses  swore 
that  the  defendant  admitted  he  received  the  money,  still  he 
denied  having  made  such  statement ;  and,  admitting  that  he 
did  make  the  statement,  it  would  amount  to  nothing  more 
than  that  he  had  received  the  money  for  the  purpose  of 
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^883.        paying  it  over.     Another  ground  of  nonsuit  was  that  ¥ary 
D0R8AY      Ann  Everitt  and  her  husband  had  assigned  the  money  to  John 
CoNNELL.     ^"  Everitt  and  that  she  by  a  retainer  to  the  defendant  gave 
her  consent,  and  directed  that  it  should  be  ^ven  to  John  R 
Everitt.     When  the  money  came  to  this  country  from  England, 
it  was  the  money  of  John  E.  Everitt  by  virtue  of  the  assign- 
ment, and  was  not  the  property  of  the  plaintiff  as  administrator 
of  Mary  Ann  Everitt.     Assuming  the  chose  in  action  was  not 
transferred  to  John  E.  Everitt  by  the  assignment,  when  the 
money  was  received  by  the   defendant,  it  was  received  by 
i    him  for  Joseph  Everitt  on  whose  behalf  administration  was 
taken  out  in  England.    [Palmer,  J.,  refers  to  Wms.  on  Exors. 
p.  1G69.] 

Supposing  this  money  had  gone  to  Joseph  Everitt,  could  an 
action  for  money  had  and  received  be  brought  against  him 
until  it  was  shown  that  there  was  a  balance  after  deducting; 
expenses  ?  The  defendant  being  the  agent  of  Joseph  Everitt 
no  action  can  be  brought  against  him,  because  he  is  responsible 
to  his  principal :  see  Crosakey  v.  MiUs^  Joseph  Everitt  directed 
Geo.  H.  Connell  to  pay  the  defendant  for  his  services,  and  to 
pay  the  balance  to  John  E.  Everitt.  thus  exercising  control 
over  it  and  releasing  his  agent:  see  White  v.  Bartlett;*  There 
was  no  evidence  of  fraud,  or  that  Mary  Ann  Everitt  was  not  of 
capacity  to  make  the  assignment  at  the  time  it  was  executed. 

Geo.  I\  Gregoi^y  in  reply,  refers  to  Wms.  on  Exrs.  pp.  1667 

and  1070. 

Cur.  adv.  wJi 

The  following  judgments  were  now  delivered : 
Pai^mer,  J.    This  was  an  action  for  money  had  and  received, 
brought  by  the  administrator  of  Mary  Ann  Everitt,  the  deceased 
wife  of  Joseph  Everitt. 

Mary  Ann  Everitt,  in  her  lifetime,  was  entitled  to  a  sban 
of  a  sum  of  money  in  England.  It  did  not  distinctly  appetf 
what  this  fund  was,  but  it  may  be  assumed  that  it  was  a  cM 
in  action.  In  September,  1873,  she  and  her  husband  gavetb^ 
defendant  a  power  of  attorney  authorising  him  to  collect  the 
money,  and  agreed  to  give  him  one-third  of  the  amount  ool- 
lected  for  his  trouble  in  collecting  it     In  Felnruaiy,  liff** 
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Joseph  Everitt  and  his  wife  executed  an  assignment  of  their  ^^^- 
interest  in  the  fund  to  their  son,  John  E.  Everitt.  In  October,  Dorsay 
1875,  before  the  money  was  collected,  Mary  Ann  Everitt  died ;  Connkll. 
and  in  1876,  administration  upon  her  estate  was  granted  in 
England  to  one  Nettleship,  as  attorney  for  Joseph  Everitt,  the 
husband,  and  for  his  use  and  benefit.  Nettleship  collected  the 
money,  and  sent  it  to  George  H.  Connell,  in  this  Province,  who, 
by  the  direction  of  Joseph  Everitt,  paid  it  over  to  John  E. 
Everitt,  who  claimed  it  under  the  assignment  from  Joseph  and 
Mary  Ann  Everitt.  It  did  not  appear  why  the  money  was 
sent  to  George  H.  Connell,  but  he  probably  was  acting  as  attor- 
ney for  the  defendant.  Joseph  Everitt  died  in  1878.  In  Sept. 
1880,  administration  upon  the  estate  of  Mary  Ann  Everitt,  was 
granted  in  this  Province  to  the  plaintiff,  who  brought  the  pre- 
sent action,  alleging  that  the  defendant  had  received  the  money 
from  the  administrator  in  England,  and  of  this  I  think  he  had 
evidence  to  go  to  the  jury ;  and  the  question  is,  does  this  state 
of  things  authorize  the  plaintiff  to  bring  this  action  against  the 
defendant.  In  order  to  decide  this,  it  appears  to  me  the  firet 
question  to  be  considered  is,  whether  the  assignment  to  John 
Everitt  took  the  property  out  of  the  intestate.  I  think  it  did 
not.  At  that  time,  and  at  the  time  of  the  death  of  the  intes- 
tate, what  she  was  entitled  to  was  a  cftose  in  action,  and  the 
husband  had  no  right  in  that  until  he  reduced  it  into  ]^osses- 
sion,  and  as  he  never  did  this  in  the  lifetime  of  his  wife,  at  her 
death  the  right  would  pass  to  her  personal  representative. 
The  whole  effect  of  the  assignment  was  to  transfer  to  John 
Everitt  any  right  the  husband  had;  for,  although  the  wife 
joined  in  it,  it  must  I  think  be  treated  just  as  if  she  had  not 
been  a  party  to  it,  because  she  was  incapable  of  binding  herself 
during  coverture:  Pur  dew  v.  Jackson,^  It  followed  that  all 
John  Everitt  got  was  the  husband's  right,  and  as  he  never  i-e- 
duced  this  into  possession,  the  husband's  right  was  nothing 
after  her  death.  This  was  the  case,  because  Nettleship  collected 
the  money  as  'administrator  of  the  wife,  and  when  he  did  so, 
the  money  belonged  to  himself  as  administrator  of  the  wife  in 
England,  and  when  he  sent  it  out  to  the  defendant,  admitting 
he  did  so,  it  was  still  Nettleship's  money,  and  the  defendant 

URua  1. 
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1883.        was  only  liable  to  account  to  him,  and  he  is  not  liable  to 
DoBaAT      sued  by  the  personal  representative  of  the  wife  in  this  country. 
Ck)NNELL.     "^^^  creditors,  or  next  of  kin  of  the  intestate,  may  have  a  goodH^^ 
claim  on  Nettleship,  or  the  personal  representative  of  Josepl 
Everitt,  and  in  equity  they  may  be  able  to  follow  the  money  r 
such  rights  will  depend  upon  the  state  of  the  accounts  and  th< 
number  of  the  next  of  kin,  which  can  only  be  determined  bjr^ 
the  decree  of  a  Court  having  jurisdiction  in  the  country  wher^- 
the  administration  is  granted.     No  action  can  be  brought  at^ 
common  law  in  another  country  against  the  administrator  ii 
a  country  for  assets  collected  in  that  country  by  an  adminis 
trator  in   such  other  country,  even  although  the   funds  ar»-:«-^re 
brought  into  such  country.     Whatever  claim  the  persons  interTM-:^r- 
ested  have  to  the  money,  it  could  only  be  enforced  in  th»  M'M'.he 
country  that  granted  the  administration.     Even  if  the  EnglisF^^t  Jsh 
administration  could  be  regarded  as  auxiliary,  I  think  it  wouU  T  mjM 
be  independent;  and  property  held  under  one   could  not  bcJ"     be 
sued  for  under  the  other,  even  though  the  money  was  withif  ^^in 
the  jurisdiction  of  the  latter;  for,  in  contemplation  of  lav5P^*^iw, 
there  is  no  privity  between  them.    This  is  laid  down  to  be  tbrf  .dthe 
law  in  2  Williams  on  Executors,  (8th  ed.)  p.  1669.    See  Jaunc^^^^^cey 
V.  Sealey;^  McLaren  v.  Stainton;^  Low  v.  BarUett;^  Storys^^ — y*8 
Confl.  Laws,  sec.  523 ;  Feck  v.  Mead;*"  but  this  administratic^^^fion 
was  n%t  auxiliary  at  all,  for  it  was  first  granted,  and  was  f '^fc'  for 
the  use  and  benefit  of  the  husband.    I  therefore  think  tTI^A^e 
action  not  maintainable. 

Allen,  C.  J.    I  wish  to  add  a  few  remarks  to  the  judgme^^  ent 
of  Mr.  Justice  Palmer.     When  Nettleship,  as  adminihtrator    ^rzr  of 
Mrs.  Everitt,  received  the  money,  he  did  so  as  the  attorney     — ^  of 
Jaseph  Everitt,  who  had  the  exclusive  right  to  the  administr  <^=i;ra- 
tion,  and  such  receipt  was  a  reduction  into  possession  by  Jose^^aeph 
Everitt  of  the  chose  in  dction,  and  vested  the  property  in  hf"    ^im. 
If  the  defendant  had  received  the  money  under  the  power    —  of 
attorney  from  Everitt  and  his  wife,  during  the  life  of  l>r**Jhs, 
Everitt,  the  receipt  would  have  changed  the  property  and  msa^^e 
it  the  husband's:  this  was  decided  in  a  very  old  case — Hunt^^ 
V.  Oriffiih,^ — and  has  been  recently  followed  in  the  case  of  Aarn 

ilTern.a97.  «tW«id.irL~  ^ 

*16  Bmv.  270.  ^Moon  M. 

•8  Allen  260. 
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dier  v.  Chapman,^    The  principle  of  that  case  seems  to  me  to       1883. 
apply  here,  where  Nettl^hip,  as  the  administrator  of  Mrs.      Dobsat 
Everitt,  acting  on  behalf  of  her  husband,  received  the  money     connkll 
for  his  use  and  benefit.     See  also  Betta  v.  Kimpton;^  Attorney 
General  v.  Partimgton,^    Under  these  circumstances,  I  think 
the  plaintiff  had  no  right  to  recover  this  money  from  the  de- 
fendant (admitting  it  had  come  into  his  hands  by  the  direction 
of  Joseph  Everitt),  or  from  any  person  claiming  under  Joseph 
Everitt. 

Where  different  administrations  are  granted  in  different 
countries,  each  portion  of  the  estate  must  bo  administered  in 
the  country  in  which  possession  of  it  is  taken  and  held  under 
lawful  authority :  and  the  administrator  under  a  foreign  grant 
has  a  right  to  hold  the  assets  received  under  it  against  the 
home  administrator,  even  after  they  have  been  remitted  to  the 
country  of.  the  domicile  of  the  deceased.  Wms.  Exors.  (7th  ed.) 
1663.  The  case  of  Currie  v.  Bircham^  is  a  strong  illustration 
of  this  principle.  There,  the  widow  of  an  officer  who  died  in 
India,  obtained  letters  of  administration  of  his  effects  at  Bom- 
bay and  remitted  the  proceeds  of  his  effects  to  her  agent  in 
Ei^land.  A  creditor  of  the  deceased  took  out  letters  of  admin- 
istration in  England,  and  brought  an  action  against  the  widow's 
agent  for  the  money  so  remitted  to  him ;  but  it  was  held  that 
the  widow,  by  virtue  of  the  letters  of  administration  granted 
to  her,  was  entitled  to  all  the  effects  of  which  her  husband  died 
possessed  in  India,  and  that  therefore  no  action  lay  against  her 
agent  at  the  suit  of  the  plaintiff,  the  English  administrator. 

Weldon  and  Wetmore,  JJ.,  concurred. 

King  and  Eraser,  JJ.,  took  no  part. 

Motion  to  set  amde  nonsxdt  refused. 

Ill  Cb.  D.  442.  82  a  &  Ad.  273.  83  u.  &  c.  193.  «1  D.  &  Ry.  35. 
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1883.  TOWER  V.  OUTHOUSE  and  KNAPP. 

: '^^ 

^  Review — Time  for  granting — Second  order  where  fint  not  properiy 

served. 


Under  cap.  60  boo.  43,  of  the  Consol.  Statates  a  Judge  may  grant  an  order  for 
review  within  thirty  days  after  the  party  seeking  the  review  obUins  from 
the  Justice  a  copy  of  the  proceedings :  the  time  is  not  limited  to  thirty  dayi 
after  the  judgment. 

Where  by  mistake,  the  original  order  for  review  had  been  served,  instead  of  s 
copy,  the  Judge  may  grant  a  second  order  within  the  time  limited  by  sec.  43. 

This  was  an  action  for  false  imprisonment,  tried  before  Mr. 
Justice  King  at  the  Westmorland  Circuit  in  July,  1882. 

The  defendants  had  acted  in  the  position  of  client  and  attorney 
on  the  review  of  a  case  tried  in  a  Justice's  Court,  in  which  the 
present  plaintiff  was  defendant.  An  order  for  review  having 
been  granted  by  a  Judge  of  the  County  Court,  the  original  order 
was  served  instead  of  a  copy,  and  a  second  order  was  granted  by 
the  Judge  more  than  thirty  days  after  the  judgment  in  the  Jus- 
tice's Court,  but  within  thirty  days  after  receiving  a  copy  of  the 
evidence  and  other  papers  necessaiy  for  review.  Both  parties 
appeared  before  the  Judge  at  the  return  of  the  summons,  and 
objection  was  taken  to  the  proceedings  on  the  ground  that  the 
Judge  had  no  power  to  grant  a  second  order,  returnable  at  a 
different  date,  as  in  the  present  case,  or  even  of  the  same  date; 
and  that  an  order  for  review  could  only  be  granted  within  thirty 
days  after  judgment.  The  judgment  was  affirmed  with  costs, 
and  an  attachment  was  issued  by  the  defendant  Knapp,  as  the 
attorney  for  Outhouse,  under  which  the  plaintiff  was  arrested. 
This  action  was  brought  for  damages  for  false  imprisonment 
and  to  recover  back  the  amount  which  the  plaintiff  was  obliged 
to  pay  in  order  to  get  his  discharge ;  the  contention  being  that 
the  County  Court  Judge  had  no  jurisdiction  to  grant  iJie  second 
order  for  review. 

Verdict  for  plaintiff  with  leave  reserved  to  enter  a  nonsuit 

April  14, 1883.  Geo.  F.  Gregory ,  on  behalf  of  the  defend- 
ants, moved  for  a  nonsuit  pursuant  to  leave  reserved,  or  foiling 
that,  for  a  new  trial.  The  Judge  clearly  had  power  to  grant 
the  order  for  review.  The  time  for  review  is  not  limited  by 
sec.  43,  cap.  60  of  the  Consol.  Statutes,  to  the  thirty  days  after 
judgment^  but  the  Judge  may  at  any  time  within  thirty  days 
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after  obtaining  a  copy  of  the  evidence  and  the  necessary  papers        ^^^' 
appoint  a  time  and  place  for  hearing  the  matter.  Towbb 

[Per  Cuinam.     There  is  no  doubt  on  that  point.]  Outhouse. 

As  to  the  second  order,  it  is  the  prerogative  of  every  Court 
to  adjourn  a  bearing  or  to  recall  an  order.  The  second  order 
was  virtually  nothing  more  than  an  adjournment.  [Allen, 
C.  J.  You  need  not  take  up  the  time  of  the  Court  arguing 
that  point.]  If  it  is  conceded  that  the  Judge  had  power  to 
make  the  second  order,  the  attachment  would  be  good,  and 
would  justify  the  arrest. 

JRainsford,  contra.  A  Judge  has  only  authority  to  make 
one  order,  and  having  made  that,  his  power  is  spent.  The 
fact  that  the  first  order  was  improperly  served  does  not  justify 
the  issuing  of  a  second,  and  that  returnable  at  a  different  time. 
It  is  submitted  that  the  second  order  could  not  be  considered 
either  an  enlargement  of  the  first,  or  an  adjournment  of  the 
hearing.  It  was  made  entirely  separate  and  without  any 
regard  to  the  original  order.  The  defendants  were  not  entitled 
by  their  pleadings  to  justify  the  arrest  by  virtue  of  the  attach- 
ment, as  they  have  only  pleaded  the  general  issue ;  they  should 
have  pleaded  specially  the  attachment  as  a  justification. 

Oregon^,  in  reply.  As  to  the  pleadings,  one  of  the  defendants 
did  justify  and  the  case  was  tried  as  though  the  pleadings 
applied  to  both  defendants.  [King,  J.  That  is  so.]  He  also 
referred  to  Carratt  v.  MorUy,^ 

Per  Curiam,.    We  think  the  defendants  are  entitled  to  a 

nonsuit.    No  question  appears  to  have  been  raised  at  the  trial 

as  to  the  defendant's  right  to  justify  the  arrest  under  the  plea. 

The  case  seems  to  have  been  tried  on  the  supposition  that  the 

Judge's  order  and  the  attachment  were  invalid  and  therefore, 

quite  irrespective  of  the  pleadings,  that  the  defendants  could 

not  justify  the  arrest :  but  we  think  the  Judge  had  power  to 

make  the  order. 

N'onauit  granted. 

iiQ.ai& 
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1883.  HARRIS  V.  FOWLK 

April  S4,      Practice — Notice  of  motion  for  new  trial — Not  appearing  to  tt^ppori 

motion. 

If  a  party  gives  notice  of  motion  for  a  new  trial,  and  doee  not  ippstf  ^ 
support  it  when  reached  on  the  paper,  it  will  be  dismissed  with  ooili,  on 
application  of  the  opposite  party. 

A  verdict  having  been  found  for  the  plaintiff  in  this  case, 

the  defendant  gave  notice  under  the  Act  44  Via  ci^  1%  of  a 

motion  for  a  new  trial,  and  the  cause  was  entered  on  the 

special  paper.    When  the  cause  was  reached  on  the  paper,  no 

counsel  appearing  on  behalf  o{  the  defendant,  C.  A.  Pdwr, 

for  the  plaintiff,  applied  to  have  the  motion  dismissed,  and  to 

have  an  order  for  the  postea,  and  that  interest  should  be 

allowed  on  the  verdict,  it  being  on  a  promissory  note.  He 

submitted  that  as  he  hjeul  been  forced  to  appear  here  in  order 

to  oppose  the  motion,  he  would  be  entitled  to  the  costs  of 

this  application. 

Out,  adv.  vuli 

The  judgment  of  the  Court  was  now  delivered  by 

Allen,  C.  J.    A  verdict  having  been  found  for  the  plaintiff 

in  this  case,  the  defendant  gave  notice,  under  the  Act  44  Vic 

cap.  12,  of  a  motion  for  a  new  trial,  and  the  cause  was  entered 
on  the  special  paper.     When  the  cause  was  reached  on  the 

paper  no  counsel  appeared  on  behalf  of  the  defendant,  and  the 

plaintiff  s  counsel  applied  to  have  the  motion  dismissed.   We 

think  that  is  the  proper  practice;  and  that  the  postea  should  be 

delivered  to  the  plaintiff,  who  will  be  entitled  to  the  ooBtsof 

appearing  to  oppose  the  motion, — to  be  taxed  as  costs  in  the 

cause. 

The  plaintiff  will  be  entitled  to  interest  on  the  verdict  ap 

to  the  present  time. 

Motion  for  nev)  trial  disfrnMsed  wJth  ouft^ 
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COMMEAU,  Petitioner,  v.  BURNS,  Respondekt.  1883. 

Dominion  Controverted  Elections  Act,  1874 — Petition  withdrawn  and     April  S8. 
deposit  returned  pending  preliminary  objections — Re-fling  petition, 

A  petition  allegins  cornipt  practices  by  the  respondent  was  filed  a^nst  the 
return  of  a  member  of  the  House  of  Commons,  under  "The  Dominion  Con- 
troverted Elections  Act,  1874,"  Preliminary  objections  were  taken  to  the 
petition,  and  while  they  were  pending,  the  Judge  of  the  Election  Court  made 
an  order,  with  tiie  consent  of  the  attorneys  of  both  parties,  that  the  petition 
might  be  taken  off  the  files  and  the  deposit  retumea  to  the  petitioner.  The 
petitioner  afterwards  obtained  an  order  from  the  Judge  that  the  petition 
might  be  re-filed,  and  the  petitioner's  attorney  changed,  on  condition  of  his 
repaying  the  deposit  to  the  Clerk. 

Heldt  by  Allen,  C.  J.,  and  Weldon,  Palmer,  and  Knro,  JJ.,  that  when  the 
deposit  was  withdrawn,  the  Judge  had  no  authority  to  make  any  order  to 
proceed  in  the  matter,  and  that  the  order  should  be  rescinded. 

Per  Wetmore,  J.,  that  the  petitioner  hayins  withdrawn  the  petition  (though 
in  a  different  manner  from  that  prescribed  by  the  statute),  was  estopped  from 
taking  any  further  proceedings. 

This  was  an  application  to  rescind  an  order  made  by  Mr. 
Justice  Weldon  on  the  17th  January,  1883,  allowing  an  Election 
petition  against  the  respondent,  filed  under  "The  Dominion 
Controverted  Elections  Act,  1874,"  to  be  proceeded  with,  upon 
the  repayment  to  the  clerk  of  the  Court  of  the  deposit  money. 
It  appeared  that  counter  petitions,  with  the  usual  allegations 
of  corrupt  practices,  had  been  filed  by  the  present  respondent 
against  T.  W.  Anglin,  the  defeated  candidate,  and  by  the  peti- 
tioner against  the  respondent ;  that  preliminary  objections  had 
been  taken;  that  while  the  proceedings  on  the  preliminary 
objections  were  still  pending,  the  attorneys  for  the  respective 
petitioners  agreed  to  the  withdrawal  of  the  petitions ;  and  that 
upon  application,  and  with  the  consent  of  Mr.  Bead,  the  attor- 
ney for  Commeau  in  this  matter,  Mr.  Justice  Weldon,  on  the 
13th  Oct  last,  made  an  order  allowing  the  petition  to  be  taken 
off  the  files  of  the  Court,  and  directed  the  Clerk  of  the  Court 
to  pay  back  the  amount  of  the  deposit:  which  order  was  carried 
out.  That  sometime  afterwards,  the  petitioner  not  being  satis- 
fied with  what  his  attorney  had  done,  made  application  to  be 
allowed  to  have  the  petition  returned  to  the  files  of  the  Court, 
and  that  the  attorney  might  be  changed.  Mr.  Justice  Weldon 
granted  the  order  upon  the  condition  of  the  repayment  of  the 
deposit  money.  In  Hilary  Term  a  rule  nisi,  on  motion  of  Wet- 
iMfrty  Q.  C,  was  granted,  calling  upon  the  petitioner  to  shew 
cause  why  this  latter  order  should  not  be  rescinded,  or  varied 
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1S83.       by  striking  out  that  part  which  changed  the  attorney.    Th^ 
CoMMEAu     grounds  on  which  the  rule  nidi  was  granted  were,  1st  Tha^ 
BuKNs.      «^e  J^dge  had  no  power  to  make  the  order  of  the  17th  January 
for,  although  until  the  preliminary  objections  were  dedd^ 
upon,  the  petition  could  only  be  withdrawn  in  the  mani^e/ 
provided  for  by  sec.  54  of  the  Elections  Act,  the  order  for 
withdrawal  being  made,  it  might  fairly  be  argued  that  the 
parties  admitted  the  validity  of  the  objections.     2nd.  That  the 
act  of  the  attorney,  Mr.  Bead,  in  consenting  to  the  withdrawal 
of  the  petition  was  conclusive.    3rd.  That  the  order  althougk 
improperly  made,  being  made,  and  the  deposit  money  being 
taken  out  of  the  Court,  the  Judge  had  no  power  to  restore  it; 
and  that  no  proceedings  in  the  matter  could  be  taken  while 
the  money  was  out  of  Court 

April  10,  1883.  BlaiVy  A,  G,,  shewed  cause.  That  there 
were  preliminary  objections  does  not  appear  by  the  order  ap- 
pealed from ;  and  that  such  objections  were  filed  does  not  tend 
to  sustain  or  aflect  the  second  order. 

The  54th  section  of  the  Act  expressly  pro\'ides  the  manner 
in  which  a  petition  may  be  withdrawn.  [Palmer,  J.  Could 
not  a  party  voluntarily  surrender  his  right  to  continue?] 
It  is  provided  that  no  application  to  withdraw  shall  be  made 
without  notice,  and  that  on  the  hearing  of  such  application 
any  person  who  might  have  been  a  petitioner  might  apply 
to  be  substituted  as  a  petitioner  and  continue  the  petition. 
In  this  case,  the  petitioner  states  in  his  aj£davit  that  he  did 
not  consent  to  the  withdrawal  and  did  not  give  his  attor- 
ney any  authority  to  do  so.  It  is  to  the  interest  of  the  public 
that  the  proceedings  could  not  be  discontinued  by  consent,  and 
the  Act  has  declared  in  what  manner  a  petition  may  b3  with- 
drawn. The  policy  of  the  Act  is  against  allowing  such  a  sum- 
mary withdrawal,  and  it  is  the  duty  of  this  Court  to  see  thai 
the  proceedings  go  on,  unless  regularly  ended. 

As  to  the  money  deposit ;  in  point  of  law  it  is  still  in  the 
Court.  The  Judge  could  not  properly  order  it  to  be  paid  over, 
and  if  the  clerk  paid  it  over  under  such  an  order,  it  could  not 
affect  the  validity  of  the  proceedings.  The  fact  that  the  mooiBJ 
was  improperly  taken  out  is  no  ground  for  rescinding  this 
order.    [Kinq,  J.    Can  you,  appearing  for  the  petitioner,  ood* 
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end  that  the  first  order  was  improperly  made  ?]    Yes,  as  it  is       1883. 
ot  a  question  of  private,  but  of  public  interest.  Commkau 

The  ground  was  also  taken  that  the  making  of  the  first  order      burns. 
isposed  of  the  preliminary  objections.     There  is  no  force  in 
hat,  as  it  is  still  open  to  either  party  to  take  out  summons  and 
0  proceed. 

As  the  whole  proceedings  are  statutory,  it  must  appear  that 
he  first  order  was  made  under  the  authority  of  the  Act.  It 
loes  not  profess  to  be  under  the  provisions,  of  the  statute. 
Palmer,  J.  It  is  quite  clear  the  order  was  not  warranted.] 
lien,  it  would  be  a  nullity. 

Wetmore,  Q,  C,  in  support  of  the  rule.  While  the  conten- 
ion  that  such  an  order  should  shew  by  what  authority  it  is 
nade  is  correct,  in  this  case  the  language  is  not  that  of  a  with- 
Irawal.  The  order  is  that  the  petition  be  taken  off  the  files  of 
he  Court.  It  may  fairly  be  argued  that  the  order  was  made 
n  view  of  the  preliminary  objections.  The  petitioner  cannot 
low  come  in  and  claim  that  the  first  order  was  invalid,  having 
cted  upon  it  in  taking  the  money  from  the  office  of  the 
ylerk.  Grant  that  any  other  elector  might  come  forward,  and, 
>eing  substituted  as  the  petitioner,  ask  to  have  this  order  set 
side,  Commeau  cannot.  He  not  only  acted  on  the  order,  but 
he  respondent  has  been  prejudiced  by  his  action.  The  time 
or  hearing  the  preliminary  objections  was  set,  and  no  appoint- 
ment for  a  second  hearing  can  be  made.    The  statute  has  been 

xhausted. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered: — 

Allen,  C.  J.  I  think  the  order  of  the  17th  January  last, 
vhereby  the  petitioner  was  authorized,  on  repayment  to  the 
ylerk  of  the  Court  of  the  deposit  money  which  had  been  with- 
Irawn,  to  proceed  with  his  petition,  should  be  rescinded. 

The  filing  the  petition,  without  the  deposit  of  $1000,  required 
>y  the  5th  section  of  the  Act,  amounts  to  nothing ;  and  if  the 
leposit  is  withdrawn,  I  do  not  think  there  is  any  authority  to 
oake  any  orders  in  the  matter. 

It  is  very  clear  that  the  petition  was  taken  off  the  files  of  the 
]k)nrt,  and  the  deposit  withdrawn  under  the  order  of  the  13th 
])ctober,  with  the  full  consent  of  Mr.  Read,  the  petitioner's 
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188a 


COMMEAU 
V, 

Burns. 


attorney ;  and  it  is  not  clear  that  Mr.  Bead  had  not  expren 
authority  to  do  what  he  did  in  the  matter.  It  is  not  necenuy 
to  consider  whether  the  money  could  be  replaced,  or  whether 
the  petition  could  properly  be  taken  off  file  without  the  re- 
quirements of  the  54th  section  of  this  Act  being  complied  with. 
My  opinion  is  based  on  the  ground  that  when  the  deposit  was 
withdrawn,  there  was  no  authority  to  make  any  order  to  ]»o- 
ceed  in  the  matter. 

Weldon  and  King,  JJ.,  concurred. 

The  Chief  Justice  stated  that  Mr.  Justice  Palmer,  who  wis 
absent,  also  concurred  in  his  judgment. 

Wetmore,  J.  I  agree  that  the  order  should  be  rescinded, 
but  for  a  different  reason  than  that  given  by  a  majority  of  the 
Court.  The  statute  expressly  states  how  the  proceedings  can 
be  stopped;  but  the  petitioner  in  the  present  case  proceeded 
differently,  and  the  order  was  made  at  his  request.  So  far  as 
he  is  concerned  therefore,  he  is  estopped  from  taking  any  fur- 
ther proceedings.  I  will  not  express  any  opinion  whether  any 
other  party  might  not  have  the  proceedings  revived. 

Order  of  17th  January  rescindd 


1883. 


April  14. 


Dob  DEM.  SIMONDS  v.  GILBERT. 

Will — Certified  copy  wider  Sec,  16,  cap.  74^  Consol.  SiaL — Primafiiai 
proof  of  validity — Evidence — Cumulaiive — Right  to  re^irf— f<»- 
tator — Witneea  to  previous  unU — Whether  can  prove  eapaeUiirf 
testator — Juror — Disqualification, 


On  the  trial  of  an  action  of  ejectment,  where  the  lesson  of  the  _ 
as  heirs-at-law  of  one  R.  S.,  after  the  plaintiff's  counsel  had  opened  the  cm^ 
the  defendant's  oonusel  admitted  that  the  lessors  of  the  pl*j«iiff  wwetlM 
heirs-at-law  of  R.  S.,  who  died  seised  of  the  land  in  di^ute^  leaving  a  wiUi 
under  which  the  defendant  claimed  as  devisee.  Upon  this  statement  detei* 
ant's  counsel  claimed  the  right  to  begin,  whkh  omng  allowed,  ht  ovvb 
evidence  (subject  to  objection)  a  copy  of  the  will  of  £.  8.,  certified  hy  tbi 
E^istrar  of  Deeds  and  Wills,  of  St.  John,  as  having  been  admitted  to  pro- 
bate before  the  Judge  of  Probates  of  St.  John,  and  r^gistssod  in  tiwiooiidi 
of  deeds  and  wills  for  the  County.  This  evidence  was  ofifored  and  rminA 
under  sec.  15  of  cap.  74,  ConsoL  Stat.  Defendant's  oonusel  then  ftjvH* 
relying  on  that  as  prima  facie  evidenoe.  The  lesson  of  the  pkiiwdMi 
went  mto  evidence  attacking  the  wiU  on  the  ground  of  the  testaloi^  ioeip 
pacity,  and  the  defendant  then  (subjeot  to  objeotion)  prodooad  tiis  MfgiMl 
will  andgave  evidence  to  show  the  capacity  of  the  tesmor. 

Held,  (1)  That  the  certified  copy  of  the  will  was  proporly  adndttsd,  sad  VM 
prima  fade  evidenoe  of  its  validity.  (2)  That  the  kinn  of  the  pliiitf 
havinff  called  evidenoe  to  show  the  moapacity  ol  tiie  UekUm  to  naki  a  viBL 
defenoant  had  a  rigiht  to  lebnt  the  case  so  set np  bgrtiM  lainafif  tlwiUit& 
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The  will  in  qnestion  was  made  in  1866,  but  the  testator  had  made  a  previous 
will  in  1863,  and  Mr.  Justice  Duff,  who  was  then  an  attorney  and  barrister, 
and  had  prepared  and  witnessed  the  will  of  1863,  gave  evidence,  in  which  he 
stated  (subject  to  objection)  that  when  IX.  S.  made  that  will,  he  was,  in  his 
opinion,  of  sound  disposing  mind,  memory  and  understanding. 

Held,  by  Allen,  C.  J.,  and  Wetmore  and  Kino,  JJ.,  (  Wkldon,  J.,  dissenting), 
that  the  evidence  was  improperly  admitted. 

Held,  also  (by  Allen,  C.  J.,  and  Wetmose  and  King,  JJ.,)  that  though  the 
evidence  was  not  material  to  the  issue  which  the  jury  had  to  try,  namely,  as 
to  the  testator's  capacity  in  1866,  when  the  will  in  question  was  made,  it 
was  impossible  to  say  the  jury  were  not  influenced  by  it,  and  there  should 
be  a  new  trial. 

HM^  that  the  fact  of  one  of  the  jurors  being  in  debt  to  the  defendant  (who 
obtained  the  verdict)  was  not  of  itself  a  ground  for  a  new  trial. 

Ejectment,  tried  at  the  St.  John  Circuit  in  May  1881,  before 
the  late  Mr.  Justice  Fisher,  when  a  verdict  was  found  for  the 
defendant.     In  the  following  Trinity  term, 

Weldoriy  Q,  (7.,  moved  for  a  new  trial  on  the  following  grounds: 

1.  The  defendant  admitted  the  lessors  of  the  plaintiff  to  be 
the  heirs-at-law  of  Richard  Simonds,  but  claimed  under  a  will. 
He  then  put  in  evidence  a  certified  copy  of  Richard  Simonds' 
will,  under  Consol.  Statutes,  cap.  74,  sec.  15,  and  then  stopped, 
relying  upon  that  as  prima  facie  evidence.  The  lessors  of 
the  plaintiff  then  went  into  evidence  attacking  the  will  on 
the  ground  of  the  testator's  incapacity,  and  the  defendant  was 
allowed  (improperly,  as  he  contended)  to  produce  evidence  to 
prove  his  testamentary  capacity; 

2.  John  Stewart,  one  of  the  jurors,  was  at  the  time  of  the 
trial  a  tenant  of  the  defendant. 

3.  Improper  reception  of  Judge  Duff's  evidence  as  to  the  com- 
petency of  Simonds  when  he  executed  a  previous  will  in  18G3. 

As  to  the  first  point :  the  certified  copy  of  the  will  is  made 
by  the  Act  evidence  of  its  proper  execution  and  validity. 
Validity  involves  competency,  and  it  is  not  open  to  the  defend- 
ant after  having  given  some  evidence  of  competency  afterwards 
to  add  to  that  evidence.  If  he  chooses  he  can  put  the  wit- 
nesses to  the  will  on  and  let  the  plaintiff  have  a  chance  of 
cross-examining  them ;  but  if  he  relies  on  a  certified  copy,  as 
in  this  case,  he  cannot  afterwards  put  the  original  will  in  evi- 
dence. Such  evidence  is  cumulative.  Such  a  course  gives  the 
defendant  an  immense  advantage. 

As  to  the  second  point :  I  have  seen  the  affidavits  to  be  pro- 
duced by  the  defendant,  which  show  that  the  juror  Stewart 


1883. 


Doe  d, 
Simonds 

i». 
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1883.        was  not  at  the  time  of  the  trial  a  tenant,  but  was  indebted  to 
Doe  d.       him  and  his  brothers  for  rent.     In  that  case  I  cannot  give 
IM0ND8     jtuu^jIj  weight  to  the  objection. 
Gilbert.         Third  point.     Mr.  Justice  Duff  was  a  witness  to  a  will  made 
by  Simonds  in  1863,  and  he  was  asked  his  opinion  as  to  the  tes- 
tator's competency  at  that  time.     That  will  was  not  in  question 
at  the  time,  and  Mr.  Justice  Duff  could  not  give  his  opinion.   He 
should  have  simply  stated  the  facts  and  let  the  jury  draw 
their  conclusions.     See  Tayl.  Ev.  sec.  377 ;  Jacobs  v.  Tarkton} 

Barker,  Q,  (7.,  and  Oeo,  G,  Gilbert,  contra,  produced  affidavits 
showing  that  Stewart,  the  juror,  was  not  a  tenant  of  the  defend- 
ant at  the  time  of  the  trial.  The  land  which  he  had  held  as 
tenant  was  not  land  derived  by  the  same  title  as  that  in  dis- 
pute. [Allen,  C.  J.  We  do  not  think  you  need  further  argue 
that  point.] 

It  was  held  in  Doe  v.  Hazen,  where  the  will  of  Miss  Hazen 
was  in  contest,  that  it  was  competent  for  the  defendant,  after 
giving  the  testimony  of  the  witnesses  to  the  will,  to  answer 
the  case  of  incapacity  set  up  by  the  plaintiff.  It  is  admitted 
that  this  course  is  correct.  Since  that  period  the  Legislature 
has  made  a  certified  copy  of  the  will  prima  facie  evidence 
of  its  validity  and  proper  execution.  That  is  precisely  the 
evidence  that  the  witnesses  to  the  will  would  give  before  the 
act  passed.  There  is  therefore  no  difference  in  the  principle. 
In  neither  case  is  the  subsequent  evidence  of  competency 
given  by  the  defendant  cumulative — it  is  in  answer  to  the 
plaintiff's  case  of  incapacity.  It  is  no  more  cumulative  than 
a  contradiction  would  be,  such  as  took  place  in  WhUtaJcer  v. 
Welch.^  It  helps  the  defendant's  case  of  competency — ^it  is 
not  cumulative,  but  in  reply  to  the  plaintiff's  case.  If  there- 
fore the  certified  copy  of  the  will  gives  the  defendant  any 
advantage  on  the  trial,  the  Legislature  has  given  it  to  him 

Third  point.  The  admissibility  of  evidence  of  opinion  by 
other  than  experts  has  been  much  discussed,  and  it  has  been 
held  by  many  Courts  in  the  United  States  that  the  objection 
goes  to  the  weight  of  the  evidence,  rather  than  its  admissibili^' 
Wright  v.  Tatham^  shows  that  evidence  of  opinion  is  often 

given.    In  the  present  case,  Mr.  Justice  Duff  was  a  witness  to  the 

, — _^ . '- — ' 
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will  of  1863,  and  in  all  cases  it  is  held  that  a  witness  to  a  will  can  ^^^' 

give  his  opinion  as  to  the  testator's  competency.    He  is  a  witness  l>oe  d. 

for  that  purpose.     What  difference  can  it  make  that  that  par-  ,,, 

ticular  will  is  not  in  contest  ?    He  is  as  competent  to  speak  of  Gilbkbt. 

the  testator's  capacity  at  that  time  in  the  one  case  as  the  other. 

Wddon,  Q.  C,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.  The  grounds  on  which  a  new  trial  was  moved 
for  in  this  case,  were :  t 

1.  The  improper  admission  in  evidence  of  a  certified  copy  of 
the  will  of  Richard  Simonds,  under  which  the  defendant  claimed 
as  devisee. 

2.  The  improper  admiasion  of  the  original  will  of  Richard 
Siaionds,  and  proof  of  his  testamentary  capacity,  in  answer  to 
the  plaintiff's  evidence  of  his  incapacity  to  make  a  will. 

3.  The  improper  admission  of  the  evidence  of  the  late  Mr. 
Justice  Duff,  as  to  the  testamentary  capacity  of  Richard 
Simonds  in  1863,  when  he  executed  a  previous  will. 

4.  That  one  of  the  jurors  on  the  trial  was  indebted  to  the 
defendant  and  his  brothers,  for  rent  of  land  which  he  had  held 
from  them  under  a  lease. 

The  circumstances  under  which  the  certified  copy  of  the  will 
was  admitted,  were  as  follows : — After  the  plaintiff's  counsel 
bod  opened  the  case,  claiming  that  the  lessors  of  the  plaintiff 
were  the  heirs-at-law  of  Richard  Simonds,  deceased,  the  de- 
fendant's counsel  admitted  that  such  was  the  case,  and  that 
Richard  Simonds  died  seized  of  the  land  in  dispute,  leaving  a 
will,  under  which  the  defendant  claimed  as  devisee.  Upon 
this  statement,  the  defendant's  counsel  claimed  the  right  to 
begin,  which  being  allowed,  he  gave  in  evidence,  subject  to  ob- 
jection, a  copy  of  the  will  of  Richard  Simonds,  certified  by  the 
Registrar  of  Deeds  and  Wills  of  St.  John,  as  having  been  ad- 
mitted to  probate  before  the  Judge  of  Probates  of  St.  John, 
Emd  registered  in  the  records  of  deeds  and  wills  for  the  county. 
This  evidence  was  offered  and  received  under  the  15th  section 
of  cap.  74,  of  the  Consolidated  Statutes,  relating  to  the  registry 
of  deeds  and  other  instruments,  which  enacts  as  follows: — 
'^  When  a  party  may  be  desirous  of  giving  in  evidence  in  any 
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^^^        suit  in  a  court  of  law  or  equity,  any  will  duly  admitted  to  pro- 
Doc  d.       bate,  or  any  copy  which  may  have  been  duly  registered  and 
^^  bo  relevant  to  the  matter  in  question,  he  may  produce  in  evi- 

GiLBKBT.     dence  a  copy  of  such  registry  certified  by  the  registrar  of  the 
county  where  the  same  is  registered,  which  copy  shall  be  re- 
ceived and  allowed  as  evidence  of  the  contents,  and  prima 
facie  evidence  of  its  validity  and  due  execution."    The  remain- 
der of  the  section  provides  for  giving  notice  of  the  intention  to^ 
offer  such  copy  in  evidence.    The  24th  section  of  the  same^ 
chapter  declares,  that  "where  %ny  will  is  duly  proved  and  file^ 
with  the  Registrar  of  Probates,  a  certified  copy  thereof  unde^ 
his  hand,  may  be  registered  in  the  office  of  the  Registrar  o^ 
Deeds  in  any  county,  without  further  proof ;  and  such  registr  - 
shall  have  the  same  effect  as  if  the  original  will  had  been  r^ 
gistered  there." 

The  right  to  give  in  evidence  a  certified  copy  of  a  will     is 
comparatively  new.    The  first  Act  on  the  subject  is  33  Vic,  c 
Si,  but  it  was  not  so  extensive  as  the  15th  section  above  citcJ. 
Before  these  enactments  it  was  always  considered  necessary  to 
produce  and  prove  the  original  will  in  cases  relating  to  real 
estate.     See  Conndl  v.  Haley .^     The  intention  of  the  Legisla- 
ture clearly  was  to  alter  the  law  in  this  respect,  and  to  allow, 
in  the  firet  place,  a  certified  copy  of  a  will  of  which  probate 
had  been  granted,  and  which  was  filed  with  the  Registrar  d 
Probates,  to  be  registered  in  the  office  of  the  Registrar  of  Deeds 
in  any  county ;  and  secondly,  to  allow  a  certified  copy  of  such 
registered  copy  of  the  will  to  be  given  in  evidence  in  a  suit, 
instead  of  producing  and  proving  the  original,  and  to  be  allowed 
as  pHraa  facie  evidence  that  the  original  was  duly  executed. 
It  seems  to  me  that  the  words  of  the  section  admit  of  no  other 
construction,  and  therefore  that  the  copy  of  the  will  was  prop- 
erly I'eceived  in  evidence. 

A  provision  somewhat  similar  to  the  15th  section  of  our  Act 
will  be  found  in  the  Englu^h  Statute  20  and  21  Vic,  c,  77,  sec 
64,  which  enacts,  that  in  any  action  or  suit,  where,  under  the 
existing  law,  it  would  be  necessary  to  produce  and  prove  an 
original  will  to  establish  a  devise  of  real  estate,  the  party  rely- 
ing on  the  devise  may  give  to  the  opposite  party  ten  days 
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before  the  trial,  notice  that  he  intends  to  give  in  evidence  as  ^^^- 
proof  of  the  devise,  the  probate  of  the  will,  and  such  probate  I>oe  d, 
shall  be  mfficient  evidence  of  the  will,  and  of  its  validity  and  ^^ 

contents,  unless  the  party  receiving  the  notice,  within  four     Gilbert. 
days  after  its  receipt,  gives  notice  that  he  disputes  the  validity 
of  the  devise. 

The  construction  of  this  section  came  before  the  Court  in  the 
case  of  Barradough  v.  Greenhough,'^  The  defendant  had  given 
notice  of  his  intention  to  give  in  evidence  the  probate  of  a  will 
as  proof  of  a  devise  under  which  he  claimed ;  and  no  counter 
notice  having  been  given  by  the  plaintiff,  it  was  contended  that 
the  probate  was  conclusive  evidence  of  the  validity  of  the 
devise ;  but  the  Court  held  that  the  effect  of  not  giving  the 
counter  notice,  was  that  the  probate  was  only  made  pidma 
facie  evidence  of  the  validity  of  the  will,  and  that  there  was 
nothing  to  prevent  the  plaintiff  from  giving  evidence  to  shew 
that  the  will  was  not  valid.  Our  Act  has  declared  in  express 
words,  what  shall  be  the  effect  of  giving  a  certified  copy  of  a 
will  in  evidence — that  it  shall  be  prima  fade  evidence  of  the 
validity  of  the  will — in  other  words — that  it  shall  be  sufficient 
evidence  to  go  to  the  jury  of  a  devise  of  the  realty — just  what 
the  Court  held  the  effect  of  the  probate  to  be  in  Bai^adongh 
V.  Ch*een1iough. 

I  think  the  second  objection  is  not  tenable.  By  giving  in 
evidence  the  certified  copy  of  the  will,  the  defendant,  by  the 
express  words  of  the  Act,  proved  ptnvia  faxde,  that  the  will  was 
viJid,  and  duly  executed,  and  that  the  land  in  dispute  was 
devised  to  him.  If  no  other  evidence  had  been  given,  he  must 
have  had  a  verdict.  But  the  lessors  of  the  plaintiff  had  a  right 
to  answer  that  prima  fade  case,  and  they  called  evidence  to 
show  the  incapacity  of  the  testator  to  make  a  will.  Why  had 
the  defendant  not  a  right  to  rebut  the  case  so  set  up  by  the 
plaintiff  ?  He  proved  in  his  original  case  all  that  was  neces- 
sary, if  unanswered,  to  entitle  him  to  a  verdict.  He  was  not 
bound,  until  it  was  attacked,  to  give  any  evidence  of  the 
testators  capacity  to  make  a  will,  because  the  Act  had  de- 
clared that  the  proof  which  he  gave  was  prima  fade  evidence 
of  that.    I  cannot  see  the  least  objection  to  his  afterwards,  in 
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^883.       answer  to  the  plaintiffs  case,  producing  the  original  will  and 
Doe  d,       giving  evidence  of  its  due  execution  by  the  testimony  of  wit- 
IM0ND8     iic3«jeg^  jn  opposition  to  the  testimony  of  the  plaintiffs  witnesses 
GiLBEBT.     on  that  point.     Though  the  effect  of  this  evidence  was  to  con- 
firm the  defendant  s  prima  facie  case,  it  was  more  than  that : 
it  was  to  contradict  the  evidence  given  by  the  plaintiff  to 
show  the  incapacity  of  the  testator  to  make  a  will.     I  there- 
fore think  it  was  properly  received.     See  Whittaker  v.  WdcL^ 

The  next  objection  is,  the  improper  admission  of  the  evidence 
of  the  late  Mr.  Justice  Duff,  respecting  the  testator's  capacity 
in  1863,  when  he  executed  a  will. 

Before  the  question  objected  to  was  asked,  Mr.  Justice  Duff  had 
stated  that  he  had  known  Mr.  Simonds  intimately  from  child- 
hood ;  that  they  had  lodged  in  the  same  house  from  May  1859, 
till  the  end  of  June  1860;  that  during  part  of  that  year  Simonds 
drank  to  excess,  and  part  of  the  time — for  three  or  four  months 
— he  did  not  drink  at  all ;  that  he  recollected  Mr.  Simonds 
calling  on  him  in  1863,  (Mr.  Justice  Duff  was  then  a  practising 
attorney  and  barrister)  to  make  his  will,  and  that  he  did  so. 
A  will  was  then  shewn  to  the  witness,  which  he  recognized  as 
having  been  written  by  himself,  and  signed  by  Mr.  Simonds  in 
the  presence  of  the  witness  and  his  clerk ;  and  he  stated  that 
he  recollected  the  circumstance  of  its  execution,  and  the  place 
where  it  was  executed.     He  was  then  asked  the  following 
question : — "  Was  Richard  Simonds,  in  your  opinion,  when  he 
made  that  will,  of  sound  disposing  mind,  memory  and  under- 
standing ?''     He  answered,  "  I  thought  he  was :  certainly  I  had 
nothing  to  induce  me  to  think  contrary.     Mr.  Simonds  was  a 
man  of  very  intelligent  mind.    I  should  think  he  was  a  pei^son 
of  very  excellent  intelligence — more  than  the  ordinary  run  of 
intelligence."     The  rest  of  Mr.  Justice  Duffs  evidence  related 
to  interviews  and  conversations  with  Mr.  Simonds  in  June  1866. 

The  will  in  (juestion  in  this  case,  under  which  the  defendant 
claims,  is  dated,  and  was  executed,  on  the  25th  June,  18G6.  I 
suppose  the  object  of  the  defendant  s  counsel  in  giving  evidence 
of  the  testamentary  capacity  of  Mr.  Simonds  in  1863,  was  io 
meet  the  case  opened  by  the  plaintiffs  counsel,  that  he  intended 
to  shew  that  Mr.  Simonds,  by  his  intemperate  habits,  had  weak- 
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ened  his  intellect,  and  rendered  himself  incapable  of  making  a        1833. 
will ;  and  that  they  would  trace  his  life  from  the  year  18C2       Dotd, 
till  his  death,  and  show  how  he  lived :  evidence  being  after-      ^^^^^^ 
wards  given  in  support  of  this  statement.     In  no  other  view     Gilbebt. 
does  the  testators  condition  in  1863,  appear  to  be  at  all  mate- 
rial to  the  issue  whether  he  was  competent  to  make  a  will  in 
1866. 

Assuming  for  the  present  that  the  evidence  was  relevant, 
the  point  to  be  determined  is,  whether  the  question  asked  Mr. 
Justice  Duff  was  proper.  I  do  not  dispute  the  right  of  the 
defendant  to  show  Mr.  Simonds'  capacity  in  1863  to  make  a 
will ;  but  the  doubt  I  have  is,  whether  the  mode  in  which  he 
sought  to  prove  it  was  warranted  by  the  rules  of  evidence,  be- 
cause it,  in  effect,  put  the  witness  in  the  place  of  the  jury,  and 
substituted  his  opinion  merely,  for  the  facts  which  should  have 
been  proved,  and  no  doubt,  the  mere  opinion  of  a  man  of  the 
high  character  and  large  experience  of  the  late  Mr.  Justice 
Duff  would  naturally  influence  the  jury.  Evidence  might 
properly  have  been  given  of  Mr.  Simonds*  acts  and  conduct  at 
and  about  the  time  of  giving  instructions  for  preparing  the 
will,  and  his  statements  in  reference  to  the  disposition  of  his 
property,  and  then,  perhaps,  the  witness'  opinion  as  to  his 
testamentary  capacity  might  properly  have  been  asked.  In 
Wright  v.  Tatham,^  where  in  a  suit  respecting  the  competency 
of  a  party  to  make  a  will,  the  law  relative  to  the  opinions  of 
witnesses  is  very  fully  considered  by  the  Judges  in  delivering 
their  opinions  before  the  House  of  Lords,  Coleridge,  J.,  (page 
690)  says :  "  The  law  of  England  requires  the  sanction  of  an 
oath  to  that  which  is  to  influence  the  verdict  of  a  jury.  I  do 
not,  indeed,  concede,  though  it  is  not,  perhaps,  necessary  now 
to  decide  the  point,  that  the  mere  opinion  of  a  witness  even  on 
oath  is,  as  such,  admissible  evidence  upon  a  question  of  compe- 
tency. Where  you  can  bring  the  decision  of  that  question,  as 
you  sometimes  may,  to  depend  upon  deductions  from  scientific 
premises,  you  may  hear  those  deductions  expressed  as  opinions 
by  scientific  men.  The  necessity  of  the  case  justifies  this  de- 
parture from  the  general  rule ;  but  competency,  in  the  main,  is 
a  question  of  fact,  and  the  jury  are  to  draw  their  conclu- 

""^  15  CL  &  Fin.  170;  4  Biny.  V,  0.  480.  ' 
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^^^'       aions  from  the  evidence  of  the  facta  before  them,  not  fr<m  fte 
Doe  d.       oj)inions  which  others  may  have  formed  fi^om  facts  not  before 
^  the  jury.    I  admit,  that  in  practice,  where  the  Mritness  to  facts 

Gilbert,  is  present,  it  is  by  no  means  uncommon  to  ask  directly  for  his 
opinion  :  such  a  question  it  would  be  idle  to  object  to ;  for  the 
objections  would  only  lead  to  a  detailed  enquiry  into  particu- 
lar facts  which  the  witness  is  there  ready  to  go  into.  Nothing, 
therefore,  would  be  gained  by  it.  I  am  not,  however,  aware 
that  this  question  has  ever,  upon  argument,  been  decided  to  be 
correct  in  form."  And  Alderson,  B.,  says,  (page  720),  "  The 
object  of  laying  such  testimony  before  the  jury,  is  to  place  the 
whole  life  and  conduct  of  the  testator,  if  possible,  before  thcin, 
so  that  they  may  judge  of  his  capacity :  for  this  purpose  you 
call  persons  who  have  known  him  for  yeai-s,  who  have  seen 
him  frequently,  who  have  conversed  with  him  or  corresponded 
with  him.  After  having  thus  ascertained  their  means  of  know- 
ledge, the  question  is  put  generally  as  to  their  opinion  of  his 
capacity.  I  conceive  this  question  really  means  to  involve  an 
inquiry  as  to  the  effect  of  all  the  acts  which  the  witnesses  have 
seen  the  testator  do  for  a  long  series  of  years,  and  the  manner 
in  which  he  was  during  that  period  treated  by  those  with 
whom  be  was  living  in  familiar  intercourse.  This  is  not  prop- 
erly opinion,  like  that  of  experts ;  but  is  rather  a  compendious 
mode  of  putting  one,  instead  of  a  multitude  of  questions  to  the 
witness  under  examination,  as  to  the  acts  and  conduct  of  the 
testator.  Instances  of  such  questions  are  not  uncommon."  It 
has  been  determined  in  the  United  States  that  where  a  witness 
has  had  opportunities  of  knowing  and  observing  the  conversa- 
tion, conduct  and  manners  of  a  person  whose  sanity  is  in  ques- 
tion, he  may  depose  not  only  to  particular  facts,  but  to  his 
opinion  or  belief  as  to  the  sanity  of  the  party,  formed  from 
such  actual  observation.  The  impression  made  by  such  obser- 
vation is  said  to  be  knowledge,  and  not  mere  opinion.  Tayl 
Evid.  sec.  1036 ;  4th  ed.  sec.  1273. 

If  the  validity  of  the  will  of  1863  had  been  in  question,  and 
the  capacity  of  Mr.  Simonds  to  execute  it  hcul  been  disputed,  I 
have  great  doubts  whether  the  evidence  of  his  conduct  and 
habits  at  that  time  as  proved  by  Mr.  Justice  Duff  was  snfficieDt 
to  warrant  the  admission  of  bis  opinion  €i  Mr.  Simcmds'  testa- 
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mentary  capacity,  according  to  the  rule  stated  in  W^*ight  v.        1883. 

Tatliam.    What  fdct^  were  proved  to  enable  the  jury  to  de-  Dot  d. 

termine  as  to  his  capacity  ?     If  they  found  in  favor  of  tha  will,  Simonds 

must  they  not  have  been  influenced  more  by  the  opinion  of  Gh^bert. 
Mr.  Justice  Duff  than  by  any  deliberate  opinions  they  them- 
selves had  formed  from  the  habits  and  conduct  of  the  testator, 

as  proved  to  them  ?    If  such  would  have  been  the  case,  I  think 

>  

it  shews  that  the  question  was  improper;  that  a  sufficient 
foundation  had  not  been  laid  for  asking  the  opinion  of  the 
witness. 

The  case  of  Swinfen  v.  Swinfen  has  been  referred  to,  as 
shewing  that  such  a  question  as  put  in  this  case  was  proper. 
That  was  an  issue  d^isavit  vel  noUy  directed  by  the  Court  of 
Chancery,  to  ascertain  whether  a  testator — a  very  old,  infirm, 
and  utterly  helpless  roan — was  of  soiind  mind  and  memory  at 
the  time  of  making  his  will.  The  attorney  who  took  the  in- 
structions and  drew  the  will  was  called  as  a  witness,  and  after 
producing  a  memorandum  of  the  testator's  instructions  iis  to 
the  disposition  of  his  property,  in  the  form  of  questions  and 
answers,  stated,  ''  I  did  not  observe  anything  defective  in  his 
mind.  I  thought  his  mind  was  in  a  perfectly  competent  state 
to  transact  any  business  I  could  explain  to  him.  I  asked  him 
what  be  wanted  to  do  with  his  money,  and  told  him  that  if  he 
did  not  bequeath  it,  it  would  be  divided  among  his  next  of  kin. 
He  said  *  very  well,'  or  *  very  good.' "  (I  cite  from  the  report 
of  the  case  in  1  F.  &  F.  584.) 

Now,  in  the  first  place,  there  does  not  appear  to  have  been 
any  objection  made  to  any  of  the  questions  asked  in  that  case; 
and,  secondly,  the  witness  stated  a  number  of  facts,  shewing 
what  the  testator  said  and  did  at  the  time,  before  he  (the  wit- 
ness) expressed  his  opinion  as  to  the  testator  s  competency  to 
transact  business — the  only  part  of  his  evidence  which  could 
possibly  be  open  to  any  objection.  I  do  not  therefore  think 
that  case  will  assist  much,  if  any,  in  determining  the  question 
in  dispute  here. 

But,  admitting  that  the  evidence  of  Mr.  Justice  Dufl*  was 
improper,  does  it  follow  there  must  be  a  new  trial  ?  No  doubt 
the  general  rule  is  that  where  improper  evidence  is  received, 
udd  a  verdict  is  given  for  the  party  adducing  it,  a  new  trial 
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time  before  the  25th  June  1866,  is  not  the  question.     Was  he        ^^^' 
of  sound  and  disposing  mind  and  memory  on  that  day  ?"  Doe  d. 

Though  the  jury  were  directed  that  the  mental  condition  of  ^ 

the  testator  on  the  25th  June  1866  was  the  question  they  had  Gilbert. 
to  determine,  and  not  whether  he  was  capable  or  not  of  making 
a  -will  at  any  time  previous  to  that ;  they  were  also  told  that 
his  previous  condition  might  assist  them  in  determining  whether 
lie  was,  or  was  not,  of  sound  and  disposing  mind  on  the  25th 
June,  1866 ;  it  may  therefore  well  be  that  the  jury  considered 
Ills  condition  in  1863  a  matter  of  importance  in  the  enquiry, 
particularly  as  the  defendant's  counsel  had  apparently  thought 
so,  otherwise  he  would  not  have  asked  Judge  Duff  the  ques- 
tion, and  pressed  the  evidence  in  after  it  had  been  objected  to. 

Then,  can  it  be  said  that  this  evidence  had  no  influence  on 
the  jury  ?  Perhaps  it  had  not :  but  how  can  we  say  so,  when 
they  were  told  they  might  consider  it  to  assist  them  in  determ- 
ining the  particular  question  they  had  to  decide  ? 

In  DeRutzen  v.  Fai^r,^  the  Court,  after  considering  the  pre- 
vious cases  of  Doe  v.  Tylev?  and  Crease  v.  Barretty^  granted  a 
new  trial  on  account  of  the  improper  admission  of  evidence, 
saying,  "  We  are  not  convinced  that  the  documents  improperly 
admitted,  did  not  weigh  with  the  jury  in  forming  their  opinion; 
or  that  their  verdict,  if  given  for  the  defendant,  must  have 
been  set  aside  as  against  evidence.''  This  decision  was  approved 
in  Wright  v.  Tatham,^  where  it  is  said,  that  if  evidence  form- 
ally objected  to  at  Nisi  Prius,  is  received  by  the  Judge,  and  is 
afterwards  thought  by  the  Court  to  be  inadmissible,  "the  losing 
party  has  a  right  to  a  new  trial."  A  similar  question  came 
before  the  Court  of  Exchequer  in  Ireland  in  Hodson  v.  Tfie 
MidUiTid  Qreat  Western  Railway  Co.,^  where  a  majority  of  the 
Court  held  that  a  new  trial  should  be  granted.  Dowse,  B.,  who 
dissented  said,  "  I  am  not  satisfied  that  the  evidence  objected 
to  ought  to  have  had  any  legitimate  weight  with  the  jury. 
On  the  contrary,  I  believe  that  it  was  not  possible  that  it  could 
have  any  weight  in  helping  them  to  arrive  at  a  conclusion  on 
the  issue  they  had  to  try."  The  question  has  often  been  before 
this  Court,  and  the  rule  laid  down  in  the  above  cases  acted  on. 
See  Key  v.  Thomson.^ 

'  i4A.a(£.68.  91  C.IL  &  R.  019.  slriah  a  11  C.  L.  lOB. 
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^^^'  I  am  very  unwilling  to  set  aside  a  verdict  on  account  of  the 

Doe  d,       admission  of  evidence  which  I  think  ought  not  to  have  influ- 

iMONiw      Q^Q^^  ^\^Q  jury,  and  if  I  was  satisfied  that  it  had  no  weight 

GiLBKBT.     "i^ith  them,  I  should  not  interfere,  but  I  cannot  entirely  make 

up  my  mind  on  that  point,  and  therefore  feel  that  the  plaintiff 

is  entitled  to  a  new  trial. 

The  remaining  objection  is,  that  one  of  the  jurors  was  in-  - 
debted  to  the  defendant  for  rent.  This  might,  perhaps,  be 
ground  of  challenge  foi  favour ;  but  if  it  was,  it  is  not  neces 
sarily  a  ground  for  a  new  trial:  it  must  be  shewn  that  injusti 
has  been  done  by  the  verdict.  Williama  v.  Great  Westerr^m 
Raikoay  Co,;^  BUliop  v.  Goff,'  I  think  there  is  nothing  \^m 
this  objection. 

Wetmore  and  King,  JJ.,  concurred. 

Weldon,  J.     This  cause  was  tried  before  the  late  Mr.  Justic^^ 
Fisher  in  Saint  John  at  the  May  Circuit,  1881,  and  a  verdi^cr^ 
found  for  the  defendant 

The  lessors  of  the  plaintiff  were  the  heirs  of  the  late  Richard 
Simonds,  and  the  real  question  was  as  to  the  competency  of 
the  testator  to  make  the  will  which  was  executed  on  the  25ti 
June,  186G.     The  testator  was  a  person  of  education  and  refine- 
nient  and  of  considerable  talent.     He  inherited  a  lat^  aod 
valuable  property  from  his  father,  the  late  Honorable  Charies 
Simonds,  who  died  in  1859.     After  coming  into  his  estate,  he 
indulged  freely  in  drink — to  such  an  extent  that  the  lessors  of 
the  plaintiff  claim  his  course  of  life  was  such,  and  so  debilitated 
his  mind,  and  rendered  him  incompetent  to  make  the  will 
which  he  did  on  the  25th  June,  186G,  by  which  he  devised  the 
same  to  his  cousin,  the  defendant  in  this  action. 

The  lessors  seek  to  obtain  a  new  trial  on  several  gi;oundB. 

The  first  and  second  grounds  may  be  considered  togethr 
They  refer  to  the  putting  in  evidence  of  the  certified  cqqr 
the  will  from  the  Registry  of  Deeds,  without  duly  proving 
same  by  the  subscribing  witness  or  witnesses ;  the  defieof 
having  admitted  the  lessors  of  the  plaintiff's  heirship, 
burthen  was  then  on  the  defendant  to  make  out  the  va^ 
of  the  will  by  showing  the  same  to  have  been  made  hy  t 
pctent  testator,  and  that  should  be  done  by  prodadf 
18  a  a  N.  8^  seAitoDSttL 
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origiDal  and  proof  thereof  by  the  subscribing  witnesses  of  its ^883. 

due  execution.     The  omitting  to  do  this  in  the  defendant's       Dotd, 
case,  until  after  the  lessors  of  the  plaintiff  had  given  evidence       ^^^^ 
to  show  the  incapacity  of  the  testator,  was  erroneous,  and  the     Gilbert. 
subsequent  putting  in  the  original  will  and  calling  the  sub- 
scribing witnesses,  was  splitting  up  his  evidence,  and  was  cumu- 
lative evidence,  improper,  and  should  not  have  been  allowed. 

Third.  Improper  admission  of  evidence  by  the  defendant 
and  specially  objected  to  in  the  printed  report  of  the  trial. 

Fourth  and  fifth.  That  John  Stewart,  one  of  the  jurors,  was 
a  tenant  of  the  defendant  and  his  brothers,  of  which  the  lessors 
of  the  plaintiff  were  ignorant  at  the  trial,  and  was  not  there- 
fore an  impartial  and  disinterested  juror. 

Sixth.  Misdirection  in  the  learned  Judge,  of  the  testator's 
capacity  on  the  day  the  will  was  executed,  without  referring 
to  his  previous  capacity  and  habits  and  connecting  it  with  the 
execution  on  the  25th  June,  1866. 

The  defendant  having  admitted  the  lessors  of  the  plaintiff 
were  heirs-at-law  of  Richard  Simonds,  the  testator,  under 
whom  he  claims  and  then  claiming  the  right  to  begin, 
would  have  to  produce  the  original  will  and  prove  the 
same  by  the  subcribing  witnesses.  This  was  the  practice, 
and,  until  the  Consolidated  Statutes,  cap.  74,  sec.  15,  would 
have  to  be  followed.  But  the  statute  having  declared  that 
"  When  a  party  may  be  desirous  of  giving  in  evidence  in  any 
suit  in  a  Court  of  Law  or  Equity  any  will  duly  admitted  to 
probate,  or  any  copy  which  may  have  been  duly  registered, 
and  be  relevant  to  the  matter  in  question,  he  may  produce  in 
evidence  a  copy  of  such  registry,  certified  by  the  Registrar  of 
the  County  where  the  same  is  registered,  which  copy  shall  be  * 
received  and  allowed  as  evidence  of  the  contents  of  such  will, 
and  prima  fade  evidence  of  its  validity  and  due  execution ; 
but  before  any  such  copy  shall  be  allowed  in  evidence,  at  least 
six  days  notice  in  writing  shall  be  given  to  the  adverse  party, 
his  attorney  or  agent,  of  the  intention  to  offer  the  same  in 
evidence,  such  notice  to  be  accompanied  by  a  copy  of  such  cer- 
tified copy."  This  was  done.  The  plaintiff's  counsel  contended, 
as  the  affirmative  was  on  the  defendant,  he  should  make  out  a 
full  case,  not  merely  a  priToa  fade  case.    The  real  and  sub- 
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^883.        stantial  question  was  the  competency  of  the  testator,  and  the 
Dot  d,       onus  was  on  the  defendant  to  show  a  will  made  by  a  person 
"\?.^^     competent  to  make  the  same. 
Gilbert.         The  learned  Judge  ruled  the  defendant  had  made  out  a  suffi- 
cient pi^ma  facie  case  in  accordance  with  the  Act,  and  the 
lessors  of  the  plaintiff  must  disprove  it.     The  plaintiff  then 
gave  testimony  of  the   testator's  habits,  showing  he   was  in 
a  state  of  incompetency  to  make  a  disposition  of  his  property, 
that  in  consequence  of  his  excessively  indulging  in  intoxicat- 
ing liquors  his  mind  was  debilitated  and  he  was  incapable  of 
making  a  will.     The  defendant  in  rebutting  this  case  produced 
the  original  will,  and  by  the  subscribing  and  other  witnesses 
gave  evidence  of  his  capacity,  and  that  when  he  executed  the 
will,  he  was  not  under  the  influence  of  liquor. 

The  Consolidated  Statutes  alter  the  mode  of  proving  a  will     _ 
in  making  a  title  to  real  estate.    Previously  to  the  passing  of  — 

the  Consol.  Statutes,  the  original  will  had  to  be  produced  and '. 

one  or  more  of  the  subscribing  witnesses  called  to  prove  th< 


due  execution  thereof ;  but  the  copy  of  a  will  admitted  to  pro — 
bate  is  prima  facie  evidence  of  its  validity  and  due  execution.^ 
To  claim  this  benefit  the  party  has  to  give  the  opposite  sid^- 
six  days  notice  of  his  intention  to  avail  himself  of  this  privi — 
lege.     This  statute    no  doubt  was  copied  from  the  Englisli. 
statute  20  and  21  Vic.  cap.  77,  sec.  04,  but  omits  that  part 
thereof  which  provides  that  the  party  receiving  such  notice 
shall  within  a  certain  number  of  days  give  a  notice  that  he  dis- 
putes the  validity  of  such  devise  or  other  testamentary  dispo- 
sition. 

In  Ban^a^lough  v.  Oreenhough,^  held,  in  the  Exchequer 
Chamber,  that  the  party  receiving  the  notice,  although  he  had 
not  given  the  counter  notice^  within  the  four  days  of  the  receipt 
of  the  notice,  was  not  prevented  at  the  trial  from  contesting 
the  validity  of  the  will.  The  Court  says:  "The  probate  alone 
without  more  will  be  admissible  evidence  of  the  will  and  its 
contents  as  to  realty,  and  will  be  pri/ma  facie  evidence  of  the 
validity  of  the  will  and  the  competence  of  the  testator — ^io 
other  words,  the  probate  alone  will  be  sufficient  evidence  to 
go  to  the  jury  of  a  devise  of  realty;  but  there  is  nothing  to 

iL.R.2,Q.B.l;id.  611  " 
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prevent  the  other  side  from  showing  by  evidence  the  will  is        1SS3. 
not  valid  or  the  testator  was  not  competent."  Dot  d. 

The  Consol.  Statutes  were  not  in  force  when  the  case  of  Doe  Simonw 
dem,  Hdzen  v.  Tlie  Saint  James  Church  Corporation  was  Gilbert. 
tried.  The  old  iiile  of  practice  prevailed  which  rendered  it 
necessary  to  produce  the  original  will,  which  is  in  the  Probat-e 
Court  of  the  County  wherein  the  testator  was  resident  at  his 
death,  and  prove  its  execution  by  the  subscribing  witnesses. 
The  act  appears  to  have  been  passed  to  enable  a  copy  from 
the  probate  office  to  be  evidence  without  the  necessity  of  pro- 
ducing the  original  will.  Tliis  alteration  by  the  statute  no 
doubt  changes  the  mode  of  evidence  in  such  a  case  as  is  now 
under  consideration.  Instead  of  requiring  the  party  claiming 
under  the  will  to  prove  the  will  and  its  due  execution,  it  makes 
the  copy  of  the  will  from  the  Probate  Court  prima  facie  evi- 
dence, and  to  supply  the  place  of  the  original  will.  In  the 
case  referred  to.  Lord  Chief  Justice  Cockburn,  in  the  case  on 
appeal  in  the  Exchequer  Chamber,  says  the  English  enactment 
has  a  very  useful  and  extensive  application,  for  he  says,  "  It  is 
well  known  in  practice  that  it  is  a  most  expensive  proceeding 
to  produce  the  original  will,  which  is  generally  in  the  Court  of 
Probate ;  that  Court  will  not  trust  it  out  of  the  possession  of 
one  of  their  officers,  and  the  officer  has  often  to  be  kept  several 
days  at  the  Assizes."  The  act  has  been  very  useful  where  the 
testator  had  lands  in  several  counties,  as  the  24th  section  allows 
a  certified  copy  to  be  registered  in  any  County  in  the  office  of 
the  Registrar  of  Deeds,  without  further  proof,  and  such  regis- 
try shall  have  the  same  effect  as  if  the  original  will  had  been 
registered  there.  But  this  does  not  prevent  the  other  side  from 
showing  by  evidence  that  the  will  Is  not  valid,  or,  that  the 
testator  was  not  competent. 

In  the  present  case,  now  under  consideration,  the  onus  was 
thrown  upon  the  plaintiff  to  shew  the  incompetency  of  the 
testator.  No  question  arose  as  to  the  execution  of  the  will 
and  all  the  other  formalities  required  by  law.  The  plaintiffs 
having  exhausted  their  testimony  as  to  the  incompetency  of  the 
testator,  and  to  show  his  mind  was  so  debilitated  and  incapable 
of  making  a  will,  the  defendant  in  his  rebutting  case  produced 
the  original  will,  and  the  witnesses  thereto.    It  was  ui^ged  and 
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>883.  contended  by  the  counsel  of  the  lessors  of  the  plamtiff  ibMi 

Doe  d.       this  was  cumulative  evidence.     It  may  in  part  be  so,  hu^  tb^ 
iMONDs      witnesses  seeing  their  qmh  signatures  may  recall  to  their  mincfe 
GiLBBRT.     many  circumstances  which  they  otherwise  might  not  remember 
without  seeing  the  original.     I  am  of  opinion  this  ground  ol 
objection  cannot  be  sustained.     The  mode  of   proving  title 
under  a  will  has  been  altered  by  legislative  enactment,  and 
this  being  the  first  case  tried  under  it,  the  change  at  first 
appears  contrary  to  the  rules  of  evidence,  but  I  think  it  is  not 
so.     The  Act  of  Assembly  having  changed  the  law  regarding 
the  proof  of  wills,  by  admitting  a  copy  from  the  Probate  Court, 
the  rules  of  evidejice  have  to  be  altered  therewith. 

The  third  objection.  The  improper  admission  of  evidence 
given  on  behalf  of  the  defendant,  and  specially  objected  to  in 
the  printed  report. 

The  first  is  the  evidence  of  Mr.  Justice  DufT.  It  appeared  he 
had,  before  his  appointment  to  the  Bench,  when  practising  in 
Saint  John  in  18G3,  prepared  a  will  for  Kichard  Simonds  and  the 
execution  of  it  was  witnessed  by  Mr.  Justice  DufF  and  his  clerk, 
Bellingham,  and  remembering,  when  the  will  was  shown  him, 
that  it  was  written  in  his  office  that  year  and  the  circumstanoes 
of  the  execution  of  it,  the  witness  was  asked,  "Was  Bichard 
Simonds  in  your  opinion,  when  he  made  that  will,  of  sound 
disposing  mind,  memory  and  understanding  ?"  This  was  ob< 
jected  to,  and  the  question  allowed  by  the  Judge.  Answer,  "I 
thought  he  was ;  certainly  I  had  nothing  to  induce  me  to  think 
contrary.  Bichard  Simonds  was  a  man  of  very  intelligent 
mind.  I  should  think  he  was  a  person  of  very  excellent  intel- 
ligence— more  than  the  ordinary  run  of  intelligence." 

The  testimony  of  James  J.  Kaye  is  read  from  Judge  Wet- 
more's  notes  of  the  former  trial,  Mr.  Kaye  being  unwell— his 
illness  is  admitted — subject  to  objection,  on  the  ground  that  the 
question  sought  to  obtain  his  opinion  of  the  competency  of  the 
testator.    He  says : — 

''  I  am  a  barrister  and  attorney,  practising  in  St.  John  for 
twenty-five  years.  Knew  Richard  Simonds,  son  of  HonoraU® 
Charles  Simonds.  I  drew  his  will  in  June,  1866.  Tim  ia  the 
will :  the  body  in  my  writing,  executed  in  my  presence,  and  he 
signed  it  in  my  presence  and  Henry  C.  Preston's.    After  ho 
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signed  it,  I  at  his  request  signed  it  as  an  attesting  witness  in  1883. 
his  presence  and  in  the  presence  of  Henry  C.  Preston.  After  Doed, 
I  signed  it  Henry  C.  Preston  signed  it  in  the  presence  of  ™ond8 
Richard  Simonds  at  his  request.  We  were  all  three  present —  Gilbert. 
Simonds,  myself  and  Preston,  and  saw  each  other  sign.  I  got 
ray  instructions  from  Mr.  Simonds,  I  think  the  week  before 
the  will  was  signed  ;  I  think  the  10th  June,  186G.  Mr.  Simonds 
came  into  the  office  of  Gray  k  Kaye,  where  I  w^as  doing  busi- 
ness, and  gave  me  instructions  to  prepare  the  will.  After  he 
had  given  me  instructions  he  left  the  office.  I  prepared  the 
will  according  to  the  instructions  he  gave  me :  the  will  shown 
me  in  Court  is  the  will  I  so  prepared.  A  day  or  two  after  the 
19th  June — I  think  21st  June — Mr.  Simonds  called  at  my 
office.  At  the  time  he  came  there  the  will  was  prepared.  I 
prepared  it  between  the  19th  and  2l8t  June.  Mr.  Simonds 
saw  the  will  on  that  occasion.  Don't  remember  talking  over 
the  contents  of  the  will  at  that  time.  When  he  gave  me  in- 
structions there  was  talk  and  also  when  he  executed  the  will. 
I  believe  he  took  the  will  with  him  on  the  21st  June.  On  the 
25th  I  saw  him.  He  again  came  to  my  office,  and  he  knew  the 
contents  of  the  will  when  he  executed  it. 

Question. — State  your  practice  on  the  execution  of  wills. 
Ans. — My  practice  is  to  have  the  will  read  over  before  it  is 
executed.  I  can  positively  state  from  my  practice,  that  this 
was  read  over  by  me  to  Simonds  before  its  execution.  I  speak 
from  my  practice  not  recollection. 

Qaes. — On  the  19th,  on  21st,  and  on  25th,  was  Richard 
Simonds  of  sound  disposing  memory  ?  Objected  to.  Ans, — He 
was. 

Qaes, — Did  he  converse  intelligently  on  the  subject  ?  Ob- 
jected to  as  leading ;  not  pressed. 

Ques, — How  did  he  converse  ?  Ans, — Judging  from  his 
manner,  his  appearance,  and  the  way  in  which  he  gave  his  in- 
structions and  discoursed,  Vhich  he  did  clearly  and  intelligently, 
he  appeared  to  me  to  be  of  sound  mind  and  understood  what 
he  was  about. 

Qiies. — Have  you  the  slightest  doubt  ?  Objected.  Ans, — I 
have  no  doubt  whatever.  He  paid  me  for  the  will  on  the  25th 
June  $7.     On  all  the  occasions  I  have  spoken  of  he  appeared 
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1883^ himself.     I  will  not  undertake  to  swear  after  eleven  yeara  the 

Doe  iL  words  he  used  or  any  man's.  He  remarked  in  substance,  t&i^ 
SiMONDs  j^^  wished  to  leave  his  property  to  some  one  who  would  taJte 
Gn.BKRT.  care  of  it ;  he  used  words  that  conveyed  that  idea.  I  caonot 
swear  positively ;  but  the  idea  ho  left  on  my  mind  was,  he  did 
not  wish  it  divided  :  that  he  wished  it  to  be  in  one  man  s  hands. 
I  don't  remember  more  than  this.  He  appeared  on  all  these 
occasions  to  be  perfectly  sober. 

Ques, — Have  you  any  doubt  of  his  being  sober  ?  ilrw.— I 
have  no  doubt  but  he  was  sober  on  all  occasions. 

The  same  questions,  in  almost  the  same  terms,  were  put  to 
Dr.  Preston,  the  other  witness  to  the  will,  and  the  same  answer, 
— "  that  he,  Simonds,  was  as  perfectly  sober  as  I  ever  saw  him ; 
that  I  drove  him  back  to  the  hotel,  and  in  that  month  of 
June  drove  him  considerably  in  the  chaise  with  me." 

Qiies, — Have  you  a  shadow  of  a  doubt  as  to  his  being  in  a 
fit  state  of  mind  to  execute  that  will  ?  Ans. — I  never  saw 
him  more  himself  than  that  morning.  *  *  He  asked  me  in 
a  gentlemanly  way  to  go  down  to  Kaye's  office  and  witness  the 
will.  I  went  down.  I  saw  no  signs  of  drink.  I  remember 
distinctly  he  was  as  sane  and  sober  as  could  be. 

This  is  the  evidence,  particularly  that  of  the  witnesses  to  the 
will,  objected  to  as  cumulative.  They  were  witnesses  to  the 
will  made  and  executed  by  Mr.  Simonds.  The  one  in  1863 
witnessed  by  Mr.  Duff  was  not  in  controversy  in  this  suit  As 
the  evidence  on  the  part  of  the  plaintiff  referred  to  the  drink- 
ing habits  of  Simonds  prior  to  the  making  of  the  will  of  1863, 
the  evidence  of  Mr.  Duff  referred  to  it  and  was  therefore 
admissible  as  rebutting  evidence  to  shew  he  was  competent  to 
make  that  will.  The  other  evidence  was  given  by  the  parties 
who  were  the  subscribing  witnesses  to  the  will, — Mr.  Duff  to 
the  first,  and  the  other  two  witnesses  to  the  will  under  whid 
the  defendant  derives  title.  There  is  no  doubt  a  rule  of  law 
that  a  witness  can  only  speak  as  to  facts,  except  in  certain 
cases,  and  this  is  one.  The  witnesses  to  the  will  when  proved 
in  the  Probate  Court  have  to  declare  that  the  testator  was  in 
their  belief  of  sound  disposing  mind  and  memory,  eompettttt 
to  make  the  will  to  which  at  his  request  ibey  have  signed 
as  witnesses.    They  attest  to  this  for  the  purpose  of  admit- 
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ting  the  same  to  probate.     No  attorney  or  solicitor  of  any        ^^^* 
standing  in  the  profession  would  prepare  and  attest  the  ex-      Doed. 
ecution  of  a  will  by  the  testator  unless  he  was  in  the  opinion       ^^^^^ 
of  the  solicitor  of  sound  mind  and  competent  to  make  the     Gilbkkt. 
same.     Such  was  the  opinion  of  Lord  Chief  Justice  Mansfield 
more  than  a  century  ago,  and  such  is  acted  upon  up  to  this 
day.     Professor  Qreenleaf,  in  his  admirable  work  on  evidence, 
section   440,  thus  lays  down  the  rule:   ''So  the  subscribing 
witnesses  to  a  will  may  testify  their  opinion  in  respect  to  the 
sanity  of  the  testator  at  the  time  of  executing  the  will ;  though 
other  witnesses  can  speak  only  as  to  facts ;  the  law  h&s  placed 
the  subscribing  witnesses  about  the  testator  to  ascertain  and 
judge  of  his  capacity.'' 

In  Needtuiin  v.  Ide,^  Morton,  J.,  in  summing  up  to  a  jury, 
stated  "That  the  subscribing  witnesses  to  a  will  might  lawfully 
give  their  opinions  of  the  sanity  of  the  testator  when  he  made 
the  will.  But  the  mere  opinions  of  other  witnesses  were  not 
competent  evidence  and  were  not  entitled  to  any  weight." 
This  ruling  was  objected  to.  The  Court,  Parker,  C.  J.,  Putnam, 
Wilde  and  Morton,  JJ.,  overruled  the  objections.  Taylor  on 
evidence,  section  1652,  says,  "That  therefore  the  sanity  of  the 
testator  is  the  great  fact  to  which  the  witnesses  (to  a  will)  must 
speak  when  they  come  to  prove  the  attestation."  In  the  case 
of  Swmfen  v.  Sioinfen^ — this  was  a  motion  for  a  new  trial  on 
an  issue  of  deviaavit  vd  non  directed  by  the  Rolls  Court, 
tried  before  Byles,  J.,  and  reported  in  1  F.  &  F.  Reports — the 
question  was  whether  Samuel  Swinfen  was  in  a  state  of  mind 
to  make  a  will.  The  Master  of  the  Rolls,  Sir  J.  Romilly, 
before  whom  the  application  was  made,  after  the  stating  the 
facts  and  a  general  outline  which  he  gave,  was  this  : — "An  old 
man  of  eighty  years  of  age,  of  declining  health,  loses  his  only 
son  by  a  sudden  and  unexpected  attack  of  illness.  Three 
weeks  after  he  makes  a  will,  giving  his  landed  estate  and  man- 
sion and  all  the  chattels  and  personal  property  with  it  to  the 
widow  of  his  son,  and  three  weeks  after  he  dies.  The  will  is 
attested  by  the  solicitor  who  prepared  it,  by  the  medical  gen- 
tleman who  habitually  attended  the  old  man,  and  by  the 
testator  8  brother.    They  all  depose  to  his  sanity  and  compe- 
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1SS3.  tency  to  make  a  will.  On  the  other  hand,  one  of  the  attesting 
Dot  d,  witnesses  only  ten  days  before  sent  instructions  to  bis  agent  in 
iMONDs  LqjkJqu  Iq  ^\^q  steps  for  the  purpose  of  obtaining  the  assist- 
GiLBKBT.  ance  of  the  Court  in  Chancery  in  the  management  of  his 
property,  stating  him  to  be  in  a  state  of  fatuity.  Immediately 
after  the  son's  death  two  ladies,  one  of  them  the  wife  of  the 
physician  who  attested  the  will,  the  other  Mrs.  Emily  Lusli- 
man  who  was  intimate  with  the  family,  write  letters  in  which 
they  announce  the  son's  death  to  the  father's  relations,  and  in 
them  state  that  the  old  man  is  incompetent  to  understand,  not 
merely  the  extent,  but  even  the  nature  of  his  loss.  A  physi- 
cian of  eminence  is  brought  from  Birmingham  to  examine  the 
state  of  the  health  of  the  old  man  four  days  before  the  docu- 
ment in  question  was  signed ;  he  repeats  his  visit  after  the 
intervention  of  a  day  and  on  both  these  occasions  he  pronounces 
the  old  man  wholly  incompetent  to  make  a  will."  His  Lordship 
observes  that  such  a  case  requires  a  careful  and  jealous  sifting; 
then,  after  some  further  remarks,  says  "It  must  be  remembered 
that  the  burthen  of  the  proof  lies  on  the  defendant  who  sets 
up  the  will.  In  -considering  how  far  the  alleged  will  is  sup- 
ported, I  look  in  the  first  place  to  the  testimony  of  the  wit- 
nesses who  attested  the  will.  If  the  case  was  confined  to  their 
testimony  nothing  could  be  more][clear  or  conclusive."  The 
evidence  of  Dr.  Evans,  the  physician  from  Birmingham,  was 
referred  to  and  the  other  evidence  in  detail,  and  he  concludes, 
that  he  had  "carefully  read  the  notes  of  trial  and  the  summing 
of  the  learned  Judge  who  tried  the  cause,  who,  I  infer,  had 
formed  a  different  opinion  of  the  whole  case  than  he  had  arrived 
at.  But  his  Lordship  observed  to  me  in  his  letter  transmitting 
the  notes,  that  he  was  not  dissatisfied  with  the  vei*dict ;  that  it 
was  eminently  a  question  for  the  jury ;  and  I  find  that  the 
jury,  after  observing  the  manner  and  demeanour  of  the  wit- 
nesses in  giving  their  testimony,  had  little  doubt  in  giving  a 
verdict  in  favor  of  the  will." 

I  have  refeiTed  to  this  case  to  show  the  subscribing  witnesses 
at  the  trial  gave  their  opinion  as  to  the  competency  of  the 
testator  to  execute  his  will.  The  proceedings  in  the  issue  at 
common  law  would  be  governed  in  the  same  manner  as  to 
evidence  as  other  issues  in  the  courts  of  common  law. 
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This  is  the  first  case  tried  under  the  Consolidated  Statutes,  ^^^« 
where  the  copy  of  the  will  proved  in  the  Probate  is  ma<le  Doe  d. 
prima  facie  evidence,  the  English  Statute  makes  it  sufficient  ^^^^^ 
evidence.  The  words  convey  the  same  meaning,  and  is  enough  Gilbert. 
for  a  jury  to  find  a  verdict  upon,  unless  rebutted.  In  Barra- 
dough  V.  GreenJiough,  before  referred  to,  the  Exchequer 
Chamber  granted  a  new  trial,  to  "  try  the  case  on  the  merits." 
This  case  was  tried  very  carefully,  and,  considering  the  evi- 
dence detailed  the  life  of  the  testator  from  his  father's  death 
in  1859,  to  his  own  in  1866,  much  of  the  evidence  was  objected 
to  on  both  sides,  but  not  material  to  affect  the  question  as  to 
the  competency  or  incompetency  of  Mr.  Simonds  on  the  days 
he  directed  Mr.  Kaye  to  prepare  his  will,  no  question  arises  as 
to  insanity,  for  all  the  evidence  shows  he  was  a  man  of  educa- 
tion and  intelligence ;  but  his  coming  into  possession  of  a  large 
property  on  the  death  of  his  father,  and  having  no  employment, 
he  indulged  himself  in  drinking  to  excess,  and,  it  is  alleged, 
to  such  an  extent  as  to  impair  his  intellect,  and  render  him 
incapable  of  making  the  will  in  question.  No  undue  influence 
is  urged,  and  therefore  only  one  question  presents  itself  for  the 
consideration  of  the  jury,  which  was  the  competency  of  the 
testator  to  make  a  will.  There  was  no  insane  delusion  or  lucid 
intervals,  or  anything  to  question  the  ability  of  the  testator, 
when  not  under  the  influence  of  liquor,  to  be  competent  to 
make  a  will.  He  had  spoken  of  making  a  will  as  far  back  as 
1863,  as  appears  by  Miss  Perley*s  testimony — and  he  appears 
to  have  had  one  made  and  executed  in  the  same  year ;  and  in 
that  year  the  attorney  who  prepared  the  will  speaks  of  his  com- 
petency, and  gives  his  opinion  he  then  was  competent  to  do  so. 
In  the  meantime  his  wife  dies ;  he  becomes  embarrassed  from 
his  intemperate  habits.  In  1866,  he  gives  his  directions  to  Mr. 
Kaye  to  make  another  will, — the  one  now  under  considera- 
tion,— giving  instructions  to  Mr.  Kaye  a  few  days  before  he 
executed  the  same :  he  duly  executed  it ;  the  contents  known 
to  him,  and  it  was  placed  in  an  envelope,  sealed  with  sealing 
wax,  with  an  address  on  it,  to  be  opened  after  his  death,  and 
delivered  the  same,  so  addressed,  to  the  defendant.  This  is 
very  strong  evidence  of  the  testator  having  sober  intervals, — 
not  being  always  under  the  influence  of  liquor,  so  as  to  prevent 
his  doing  acts  proper  and  necessary  to  be  done. 
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J^^'  The  ground  of  one  of  the  jurors  having  rented  some  land 

Dotd.       from   the   Gilbert  estate,  being  a  tenant  of  the   defendant, 
^  wholly  unconnected  with  Simonds*  estate,  was  not  pressed  at 

GiLBKRT.     the  argument,  and  was  then  disposed  of. 

The  last  ground  is  the  misdirection  of  the  learned  Judge,  in 
omitting  to  notice  the  habits  of  the  testator  for  some  time  pre- 
vious to  his  making  his  will.  Upon  this  ground  I  am  of 
opinion  the  Judge  correctly  confined  the  jury  to  the  day  the 
will  was  made — the  will  now  under  consideration. 

I  have  read  with  great  care  the  printed  report  of  the  trial, 
the  evidence  given,  the  able  charge  of  the  learned  Judge,  and 
it  appears  to  me  nothing  fell  from  him  on  that  occasion  which 
could  be  said  to  amount  to  a  misdirection,  and  I  ask  myself 
the  question — Has  the  learned  Judge  either  given  to  the  jury 
any  direction  in  point  of  law  he  ought  not  to  have  given,  or 
.    .        has  he  withheld  from  the  jury  any  direction  he  ought  to  have 
given  ?     I  find  the  learned  Judge  has  in  as  strong  language  as 
any  I  could  use,  and  in  better  language,  expressed  to  the  jurors 
his  opinion  that  the  important  apd  crucial  period  of  their  en- 
(][uiry  is,  was  the  testator  competent  to  make  a  will  on  the 
25th  June,  186C ;  was  he  of  sound  and  disposing  mind  on  that 
day  ?    The  intemperate  habits  of  the  testator  would  not  affect 
him,  if  he  was  sober  and  had  his  mind  on  that  day,  whether  he 
was  on  other  occasions  before  or  after,  was  immaterial;  he 
might  be  of  sound  mind,  or  utterly  unsound.     No  other  cause 
is  urged  or  contended  other  than  that  intemperate  halnts  would 
produce  the  incompetency  to  make  a  will.    The  evidence  was 
read  carefully  over  to  the  jury,  and  the  learned  Judge  quoted 
from  the  cases  of  Banks  v.  Ooodfdlow;  Greenwood  v.  Oreen- 
loood ;  Smee  v.  Smee ;  and  leaves  the  question  entirely  for  the 
jury  to  determine.     It  appears  to  me,  from  the  beginning  to 
the  end,  that  every  point  which  ought  properly  to  have  been 
brought  to  the  notice  and  consideration  of  the  jury,  was  present 
to  the  mind  of  the  learned  Judge,  and  was  conveyed  by  him  to 
the  minds  of  the  jurymen — and  I  cannot  myself  see  any  single 
point  in  which  he  has  erred  by  omitting  to  direct  their  atten- 
tion to  any  circumstances  which  this  peculiar  case  required 
him  to  notice.    It  appears  to  me  that,  in  this  ease^  th«re  is 
nothing  to  induce  me  to  say  the  jury  have  nob  mzrived  at  a 


EASTER   TERM,   XLVI.  VICTORIA. 


599 


proper  conclusion  from  the  evidence,  and  their  verdict  should 
not  be  disturbed. 

Palmer,  J.,  took  no  part,  having  been  counsel  in  the  cause 
while  at  the  bar. 

Fraser,  J.,  took  no  part,  not  having  heard  the  argument. 

Rule  absolute  for  new  trial. 


1883. 


Doe  (L 
Simon  i>8 

V. 

Gilbert. 


SCHOFIELD,  ASSIGNEE,  &o.,  Appellant,  and  THE  NEW 
BRUNSWICK  PATENT  TANNING  CO.,  Respondents. 

Insurance —  Where  property  Field  under  agreement  that  party  Jiolding 
should  repay  himself  for  expenditure  from  profits — Premises 
destroyed  by  fire — Who  entitled  to  insurance  mwieys. 

The  plaintiffs,  a  tanning  company,  requiring  money  to  carry  on  their  business, 
obtained  a  loan  on  a  moxtgage  of  their  property,  covenanting  to  keep  the 
bnildings  insured  for  the  security  of  the  mortgagee.  Afterwards,  re(|uiring 
further  assistance  in  their  business,  they  agrecii  with  T.,  one  of  the  stock- 
holders in  the  company,  that  he  should  take  possession  of  the  property,  pay 
all  the  debts,  carry  on  the  business,  and  make  all  necessary  improvement% 
and  have  full  control  until  he  was  repaid  the  money  he  should  expend  ;  tliat 
the  policy  of  insurance  should  be  assigned  to  him,  subject  to  the  lien  of  the 
mortgagee,  and  that  all  money  which  he  should  pay  for  the  debts  of  the  com- 
pany, or  expend  in  improvements,  should  be  repaid  as  a  first  charge  on  the 
business ;  but  that  if  he  abandoned  the  business,  or  ceased  to  work  the  tan- 
nery, he  should  have  no  claim  on  the  company  for  any  improvements  ;  that 
the  buildings  were  to  be  kept  insured  by  him,  and  tlie  premiums  charged  to 
the  company ;  and  that,  subject  to  these  charges  and  payments,  the  profits 
of  the  businees  should  be  equally  divided  between  the  company  and  T.  until 
the  company's  half  had  repaid  him  all  sums  paid  for  the  company's  debts  and 
expended  b^  him  for  buildmgs,  machinery,  &c.,  and  his  commission.  T.  went 
into  possession  under  this  agreement  in  September  1873,  and  carried  on  the 
business,  renewing  the  policy  of  insurance  in  the  plaintiffs*  name,  charging 
them  with  the  premium,  and  making  the' loss  payable  to  himself.  The  busi- 
ness not  turning  out  profitably,  and  T.  becoming  involved  and  unable  to  carry 
it  on,  assigned  in  January  1876  all  his  interest  in  it  and  in  other  propert}', 
to  trustees  for  the  benefit  of  his  creditors  ;  and  in  April  folU>wing  he  was 
declared  an  Insolvent  under  the  Insolvent  Act.  The  tannery  buildings,  &c  , 
were  destroyed  by  fire  in  February  1876. 

Jleid,  (affirming  the  judgment  of  the  Court  of  Equity)  that  the  insurance  was 
for  the  benefit  of  the  plaintiffs  as  owners  of  the  real  estate,  and  -  that  after 
pa3ring  off  the  mortgage,  they  were  entitled  to  the  balance  of  the  insurance 
money,  and  that  T.  s  assignee  had  no  claim  to  it  under  the  agreement  with 
the  pudntifik,  as  a  lien  for  the  amount  expended  by  T.  in  carrying  on  the 
bnainess. 

This  was  an  appeal  from  the  following  decision  of  Mr.  Jus- 
tice Wetmore  sitting  in  Equity,  in  a  suit  brought  by  the  re- 
spondents against  the  appellants : — 

The  bill  alle^^es  the  incorporation  of  the  company  on  9th  August, 
1872,  under  the  Act  25  Vic.  cap.  28 ;  its  organization,  enacting  of 
by-laws  for  the  government  of  the  company,  and  the  election  of  a 
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18S3.         President  and  Directors  thereunder ;  the  purchase  on  October  I  -2 
~ScHOFiELD~  1^72,  of  a  site  for  the  building  of  a  tannery ;  the   erection  of 

V.  tannery  thercK)n  with  necessary  buildings  and  machinery,  bark  in£  'M 

The  N.  B.     tkc,  tkc,  and  all  the  necessary  appliances  for  the  purpose,  at  a  cc^s 
Patent^^     of  about  $30,000,  which  were  completed  sufficiently  to  commeft^^3 
tanning  al>out  April,  1873.     On  August  8,  1873,  having  exhaust^j^j 
their  paid-up  capital  in  the  erection  of  buildings  and  stocking  tli« 
tannery,  and  requiring  more  capital  to  carry  on  the  manu&ctair«> 
an  ari-angement  was  made  with  certain  of  the  stockholders,  Travis 
the  defendant  being  one,  for  a  loan  of  money.     The  security  given 
was  a  mortgage  on  the  land  and  pi-emises,  with  the  machinery  of 
the  company,  given  to  Edwin  Fisher,  George  Noble,  and  the  de- 
fi^ndant  Travis,  as  trustees  for  such  stockholders  as  should  advance 
money.     Mortgage  dated  8th  August,  1873,  between  the  President, 
A'c,  <kc.,  of  the  company,  of  the  first  part ;  Noble,  Travis  and  fisher, 
of  the  second  part ;  and  the  several  persons  and  firms,  stockholders 
of  said  company  who  may  have  paid  or  who  shall  or  may  hereafter 
j)ay  the  assessments  thereinafter  named  or  referred  to,  or  any  part 
thereof,  of  the  third  part ;  the  company  to  retain  possession  of  the 
premises  until  default.     The  company,  so  long  as  any  principal  or 
int<?rest  is  due  on  the  security,  at  their  own  cost  and  charges,  are  to  in- 
sure the  premises  against  fire  in  not  less  than  ^15,000,  and  assign  the 
l)olicy  to  the  mortgagees,  who  can  insure  on  the  comi>any  failing  so  to 
do ;  |K)licies  to  stand  as  security  for  sums  due  on  the  mortgage  in  case 
of  loss ;  insui-ance  money  payable  to  mortgagees.     A  power  of  sale  is 
introduced,  and  provision  is  made  for  payment  by  trustees  to  stock- 
holders advancing  on  the  mortgage  for  payment  to  them  of  any  sur- 
plus after  discharging  the  mortgage.     The  sum  advanced  on  the  mort- 
gage was  $5230,  which  was  used  in  carrying  on  the  company's  hosi- 
ness.     This  money  became  exhausted,  and  the  company  came  to  a 
stand-still  for  want  of  means  to  carry  on  the  manufacture  of  leather. 
None  other  of  the  stockholders  being  disposed  to  advance  more 
money,  Travis,  on  9th  September,  1873,  made  the  following  proposi- 
tions to  the  company : — 

1st.  Travis  to  pay  for  the  hides  bought  from  William  Peters  by  the 
President  of  the  company. 

2nd.  To  pay  all  the  debts  of  the  company  now  owing  in  exceoB  of  the 
cash  on  hand  belonging  to  the  company  and  including  the  Secretary  8 
salary,  in  .all  amounting  to  about  $1000. 

3rd.  To  pay  the  principal  and  interest  of  the  debt  of  the  eompsny 
on  the  mortgage  loan  of  the  money  advanced  the  company  by  some 
of  the  stockholders,  according  to  the  terms  of  the  mortage. 

4th.  To  carry  on  the  manufacturing  business  of  the  tannery,  furnish 
it  with  stock,  pay  all  the  wages  and  expenses  of  working  the  estab- 
lishment, making  all  necessary  improvements  and  additions  therein 
and  thereto  and  in  and  about  the  premises,  taking  immediate  poanssioQ 
from  10th  September  instant,  and  holding  the  property,  estiihliBhnMSt 
and  effects  of  the  company  and  their  policy  and  polidea  of  insnnooei 
subject  to  the  prior  lien  in  the  mortgage  (which  said  policy  and  polieitf» 
so  subject;  is  and  are  at  once  to  be  assigned  to  TtaviB),  and  haviog 
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fnll  control  of  the  said  property  and  effects,  and  using  the  same  as  he  1883. 

may  require  or  find  necessary  to  do  in  carrying  on  the  said  business,     Schofield^ 
until  he  is  repaid  all  the  moneys  which  may  be  paid  by  him,  with  p^ 

charges  and  expenses,  Jbc,  as  hereinafter  mentioned.  The  N.  B. 

5^.  Mr.  Travis  to  charge  the  company,  and  be  allowed  and  repaid,  Patent 
as  a  first  charge  on  the  business,  all  the  moneys  which  he  may  pay  ■'^'^^""^®  ^• 
for  the  said  debts  of  the  company,  and  for  the  principal  and  interest 
on  the  said  loan,  and  for  all  sums  of  money  which  shall  or  may  be 
expended  by  him  for  buildings,  machinery,  implements,  tools,  &c.,  and 
including  all  items  coming  under  the  liead  of  construction,  or  perma- 
nent improvements,  or  building  account,  together  with  the  bank  rate 
of  discount  on  the  money  used  for  the  said  jmrpose,  and  a  commis- 
sion, salary  or  remuneration  of  five  per  cent,  on  all  the  said  moneys 
and  exi>enditure. 

6th.  The  manufacturing  business  to  be  charged  with,  and  to  allow 
and  repay  Mr.  Travis,  all  the  capital  money  put  by  him  into  the  busi- 
ness for  the  purpose  of  stocking  and  working  the  same,  subject  to 
tlie  first  charge  to  him  of  the  payments  as  named  in  paragraph  five; 
and  the  said  business  is  also  to  pay  Mr.  Travis  the  bank  rate  of  dis- 
count and  also  five  per  cent,  commission,  remuneration  or  salary  on 
all  payments  and  ex|>enditure  made  hy  him  in  carrying  on  the  said 
business,  and  not  provided  for  in  the  fifth  paragmph  above. 

7th.  Subject  to  these  charges  and  payments  as  above  named,  the 
profits  of  the  said  business  are  to  l)e  equally  divided  between  the 
company  and  Mr.  Travis  until  the  company's  one-half  of  the  profits 
shall  have  repaid  Mr.  Travis  all  sums  which  shall  have  been  paid  by 
him  on  the  said  mortgage,  on  the  debts  now  due  by  the  company 
(except  only  the  amount  due  Wm.  Peters  as  aforesaid),  and  all  such 
other  sums  of  money  as  may  be  expended  by  him  for  buildings, 
machinery,  implements,  tools,  &c.,  as  afoit)8aid,  together  with  the 
charges  for  discount  and  commission  on  the  said  sums,  all  and  singular, 
as  aforesaid. 

8th.  Tlie  above  commissions  and  discounts  are  to  be  in  lieu  of  any 
charge  for  Mr.  Travis'  -personal  superintendence,  direction,  manage- 
ment and  control,  and  he  is  to  make  no  other  or  further  charge  for 
a  salary  for  his  pei'sonal  services,  but  he  is  to  charge  against  the  com- 
pany and  the  business,  respectively,  all  moneys  actually  paid  by  him 
as  charges  and  expenses  in  travelling  or  incurred  in  stopping  away 
from  his  home  in  connection  in  any  way  with  the  said  business,  or 
with  the  said  improvements,  buildings,  (S:c.,  for  the  said  company 
respectively. 

9th.  After  the  said  company's  said  one-half  share  of  said  profits 
shall  have  repaid  Travis  all  their  indebtedness  to  him,  with  discounts 
and  commissions,  <ibc.,  as  set  out  in  the  5th  and  8th  paragraphs,  Mr. 
Travis  is  to  have  the  option  and  right  and  power,  sliould  he  choose  to 
exercise  it,  either  to  continue  the  said  business  on  the  said  terms 
of  an  equal  division  of  profits  and  subject  to  the  charges  as  named 
in  the  above  6th  and  8th  paragraphs,  from  year  to  year  for  a  period 
*of  not  more  than  seven  years  at  his  option ;  or  else,  at  his  like  option, 
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1883.         to  retain  the  property  for  a  temi  of  years  not  exceeding  seven,  as  he 

ScHOFiELD    ™*y  elect,  at  a  rate  as  the  directors  of  the  company  and  he  may  agree 

V.  on  for  an  annual  rental  equal  to  from  five  to  ten  per  centum  per 

Thb  K.  B.     annum  on  the  par  value  of  the  actual  cash  paid-up  stock  of  the  com- 

Patent       pany  for  the  different  stockholders  of  the  said  company  in  proportion 

ANNiNo      .  ^  ^Y^^  stock  respectively  held  by  them,  the  said  lease  to  contain  the 

usual  covenants  in  case  he  elects  to  take  a  lease,  including  the  usual 

covenant  for  a  valuation  and  payment  for  improvements  made  during 

the  tenii. 

These  propositions,  being  submitted  to  the  compcmy,  were  referred 
to  a  committee,  who  recommended  their  adoption  with  certain  modi- 
fications, as  follows : — 

1st.  The  buildings  to  be  kept  insured  by  Mr.  Travis  and  cbai^ 
to  the  Company  under  the  fifth  proposition,  and  Mr.  Travis  to  keep 
the  stock  insured  or  assume  the  risk  himself,  in  which  case  he  is  to 
charge  the  ordinary  premium,  as  if  it  were  insured,  to  the  business 
acccount. 

2nd.  The  amount  expended  under  the  fifth  proposition  for  build- 
ings, machinery,  tools  and  permanent  improvements  during  the  agree- 
ment not  to  exceed  $15,000,  except  under  the  authority  of  the 
directors. 

3rd.  In  the  eighth  proposition,  the  travelling  expenses  referred  to 
not  to  exceed  $500  a  year. 

4th.  The  books  and  accounts  of  the  business  to  be  open  to  the 
examination  and  inspection  of  the  directors  appointed  by  them  at  all 
times,  and  half  yearly  statements  of  the  business  furnished  the 
directors. 

In  the  margin  of  the  report  of  the  committee  was  written  as  fol- 
lows: '^It  is  underatood  that  in  case  of  loss  and  being  a  losing 
business,  and  Mr.  Travis  abandons  or  ceases  to  work,  that  he  has  no 
claim  upon  the  company  for  any  improvements."  This  was  altered 
at  Travis'  suggestion,  and  agreed  by  him  to  read  as  follows:  "It  is 
understood  that  in  case  of  loss  or  being  a  losing  business,  and  Mr. 
Travis  abandons  the  manufacturing  work,  that  he  has  no  claim  upon 
the  company  for  any  improvements." 

There  was  also  a  memorandum  on  the  report,  as  follows:  "Mr. 
Travis  and  the  committee  assent  to  change  the  sum  for  improvements 
fi-om  $15,000  to  $10,000,"  to  both  of  which  amendments  Travis 
assented ;  and  at  a  meeting  of  the  stockholders  of  the  company  on  the 
11th  Sept.  1873,  an  agreement  was  formally  entered  into  under  the 
hand  and  corporate  seal  of  Robert  Blair,  the  President  of  the  Goo- 
pany,  and  signed  by  Travis,  and  countersigned  by  W.  E,  Vroom,  the 
Secretary,  reciting  a  meeting  of  stockholders  on  the  9th  Sept  1873, 
for  the  puqiose  of  considering  the  financial  state  of  the  company  sod 
what  course  would  be  expedient  to  adopt  for  the  improvement  there- 
of;  the  submission  of  Travis' proposition;  its  reference  to  a  committee 
of  three  stockholders,  Charles  W.  Weldon,  Edwin  Fisher  and  Geo.  F. 
Smith,  Esquires,  and  their  report  recommending  said  propontiooif  •> 
modified  by  them  in  their  report,  and  assented  to  bj  Tntrii,  thcnid 
be  adopted.     Whereupon  it  was  resolved  by  the  stoddhoUen  of  the 
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company,  after  full  discussion  and  by  a  formal  vote  being  taken,  that         1883. 
the   said  i-eport   should   be  adopted  and   the  proposition  accepted.     Schomkld" 
Wherefore,  in  accordance  with  such  resolution,  the  company  accepted  v. 

said  propositions,  modified  as  aforesaid,  and  do  agree  with  said  Travis  The  N.  B. 
to  the  terms  and  conditions  named  therein  and  to  duly  carry  out  —  Patknt 
thi'ir  part  of  the  agreement,  and  pursuant  thereto,  did  authorize  and 
empower  Travis  to  take  immediate  possession  of  the  property  and 
effects  of  the  company,  Travis  agreeing  that  if  the  half  share  of  the 
profits  did  not  fully  repay  him  for  his  payments  and  expenditures, 
as  aforesaid,  within  five  years  from  date,  that  then  the  company 
should  have  a  right  to  come  in  at  the  termination  of  said  five  years, 
and  at  the  company's  option,  and  on  paying  Travis  such  balance  as 
be  then  due  thereon,  with  commission  and  interest,  <fec.,  as  aforesaid, 
the  company  may  retake  possession  of  the  said  premises. 

Under  this  agreement  Travis  went  into  i)ossession  of  the  premises 
immediately.  At  this  time  plaintiffs  had  at  their  tannery  a  quantity 
of  bark,  which  cost  about  $6000.  This  bark  Mr.  Travis  in  his  evi- 
dence at  the  hearing  greatly  depreciated  in  value.  He  estimated  its 
value  at  about  $500,  by  reason  of  its  being  exposed  to  the  weather 
and  careless  handling.  There  were  also  hides  in  process  of  tanning, 
value  about  S500,  and  for  which  they  were  indebted  to  Petera. 

By  a  policy  of  insurance  dated  2nd  May,  1873,  The  Northern  In- 
surance Company  insured  plaintiffs*  tannery  and  machinery  for  one 
year  against  loss  or  damage  by  fire  in  the  sum  of  $15,000,  of  which 
$10,000  were  on  the  building  and  wing  attached,  including  vats,  bark 
mill,  leach  house  and  tanks  contained  therein ;  $2700  on  pumps,  valves 
and  machinery  of  all  descriptions ;  $2300  on  engine  and  boiler.  This 
ix>licy  was  valid  at  the  date  of  agreement;  and  about  11th  Sept.  1873, 
at  plaintiffs'  request,  any  loss  under  said  policy  was  made  payable  as 
follows :  $5750,  or  any  amount  that  might  be  due  on  the  mortgage  to 
Noble,  Travis  and  Fisher,  and  the  balance  to  Travis:  and  a  memoran- 
dum to  that  effect  endorsed  on  the  policy. 

Under  said  agreement  Travis  went  into  possession  of  the  property 
and  effects,  and  with  such  property  and  effects  commenced  and  con- 
tinued the  tanning  business,  making  improvements  under  5th  propo- 
sition, and  expended,  as  he  alleges,  about  $1 2,000,  including  commis- 
sion and  interest.  Accounts  were  furnished  from  time  to  time,  and 
Travis  alleges  the  business  was  a  losing  one  to  the  extent  of  upwards 
of  $30,000. 

At  date  of  agreement  plaintiffs  were  indebted  over  and  above  the 
cash  on  hand,  including  the  debt  to  Peters,  in  not  exceeding  $1500, 
which  Travis  paid,  and  also  the  interest  on  the  mortgage  to  31st  July 
1875,  and  premium  of  insurance. 

On  22nd  Jan'y  1876,  Travis  made  a  conveyance  of  his  property  to 
J.  S.  Boies  DeVeber  and  George  W.  Grerow  in  trust,  which  is  set  out 
in  the  seventeenth  paragraph  of  the  bill — the  parties  thereto  being 
Travis  of  the  first  part,  DeVeber  and  Grerow,  trustees  under  the  in- 
denture, of  the  second  part,  and  the  several  persons  and  firms  and 
bodies  corporate  whose  names  and  seals  are  thereunto  affixed,  of  the 
third  part  (As  nothing  tums  on  the  particular  provisions  of  this 
deed,  it  is  unneoeBsary  to  set  it  out) 


604 


EAfiTEB  TEBM,  XLVI.  YICTCAIJL 


1883. 


SCHOFIELD 
V. 

The  N.  B. 

Patutt 

Tahnino  Co. 


t< 


({ 


u 


(i 


(i 


(( 


4000  OO 
2000  OO 
2000  00 
2000  00 
2000  00 


On  the  15th  Feb.  1876,  the  buildings  on  the  tannery  premises  were 
totally  destroyed  by  fire,  and  the  machinery,  engine,  boilers  and  vate 
were  much  damaged,  causing  a  loss  to  plaintiff  in  excess  of  the  insur- 
ance then  existing. 

When  the  policy  of  insurance  mentioned  in  section  1 2  of  the  bill 
expired,  Travis,  in  pursuance  of  the  agreement,  effected  insuraiice  in 
the  name  of  plaintifib  on  the  said  buildings  and  machinery,  to  $14,500; 
and  when  the  buildings  and  machinery  were  destroyed,  they  were  in- 
sured to  that  sum,  as  follows : — 

Royal  Canadian  Ins.  Co.,  ix)licy  dated  14th  May,  1875,  $2500  00 
Queen  Ins.  Co.,  two  policies  $2000  each,  one  dated  2nd 

May  1875,  and  one  6th  Oct.  1875,  in  all 

Htadacona  Insurance  Company, 

Imperial  Insurance  Company,  (payable  to  Travis), .  .  . 
^^tna  Insurance  Company, 
Hartford  Insurance  Company, 

The  property  and  premises  insured  described  in  the  policies  as  "The 
two-and-a-half  storey  fmmed  building  with  wing  attached  to  the  same, 
the  tanks  and  vats  contained  therein,  situate,  t$:c.,  occupied  as  a  steam 
}x>wer  tannery,  and  the  steam  engine,  boilers  and  machinery  con- 
tained therein.''  The  distribution  of  insurance  was,  $9060  on  the 
two-and-a  half  storey  framed  building  with  wing  attached  to  the  same, 
also  the  tanks  and  vats  contained  Uierein,  and  $5440  on  the  steam 
engine,  boilers  and  machinery. 

All  the  policies  were  effected  in  plaintiffs'  name,  and  procured  by 
Tmvis,  who  charged  the  premiums  against  the  plaintiffs.  The  loss 
under  the  policies  was  procured  by  Travis  to  be  made  payable,  and 
the  loss  thereunder  was  made  payable,  as  follows : 

The  loss  under  the  Impeiial,  ^]tna  and  Hartford  i)ayable  to  Travis 
and  so  remained  until  28th  Jan.  last,  when  by  direction  of  Travis 
and  without  consent  of  plaintiffs  or  their  knowledge,  tlie  loss  in  and 
by  the  said  i>olicy  (should  be  policies)  was  made  payable  to  DeVeber 
and  Gerow.     The  loss  under  the  Stadacona  Insurance  Company  and 
that  issued  by  the  Queen  Insurance  Company,  made  payable  to  Isaac 
Noble,  Jeremiah  Travis  and  Edwin  Fisher  as  mortgagees  under  the 
previously  mentioned  mortgage.     Loss  payable  under  the  policy  re- 
issued by  the  Queen  Insurance  Company  made  payable  to  the  said 
Travis,  and  so  continued  until  28th  January  last,  when,  by  his  direc- 
tion and  without  plaintifis'  knowledge  or  consent,  it  was  by  the  said 
policy  made  payable  to  DeVeber  and  Gerow.     The  Boyal  Canadian 
Insurance  policy  was  by  a  memo,  indorsed  by  the  company's  sfgesat, 
dated  1st  June  1875,  by  Travis'  direction,  but  without  the  Imowledge 
or  consent  of  the  plaintiffi),  made  payable  as  follows :  $1750  to  Noble, 
Travis  and  Fisher,  as  mortgagees,  and  the  balance,  $750,  to  Travis, 
and  so  remained  until  28th  January  last,  when  by  Travig'  direotioB, 
without  plaintiffs'  consent,  the  said  sum  of  $750  was  made  payable  to 
DeVeber  and  Gerow. 

In  consequeuice  of  Travis  having  become  inaftlveiit  and  unable  to 
meet  his  lia]i>iUties,  and  in  oonsequence  of  the  awignmwit  to  JkiVAet 
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and  Gerow,  on  4th  of  April,  1876,  a  writ  of  attachment  under  the        1883. 
Insolvent  Act  of  1875  was  issued  against  his  estate  and  effects  to    Schofikld" 
Ezekiel  McLeod,   official   assignee,  under  which  a  meeting  of  the  v. 

creditors  was  held,  and  the  defendant  George  A.  Schofield  was  thereat    The  N.  B. 
appointed  assignee.  _  Patent 

In  consequence  of  the  insolvency  proceedings,  the  trust  deed  to  De- 
Veber  and  Gerow  became  of  no  further  force,  and  they  and  the  credit- 
ors for  whose  benefit  it  was  given,  made  no  claim  to  the  insurance 
moneys,  and  requested  the  said  Insurance  Companies  to  pay  said 
moneys  to  the  defendant  Schofield,  assignee  of  Travis'  estate. 

Immediately  after  the  fire,  and  after  Travis  became  insolvent  and 
ceased  to  carry  on  the  business,  the  Insurance  Companies  were  noti- 
fied by  plaintiffs  of  their  claim  to  all  the  insurance  moneys  not  payable 
to  Fisher,  Tmvis  and  Noble  under  their  mortgage.  Whereupon  an 
agreement  was  entered  into  in  May  1876,  between  the  plaintiffs  and 
Travis,  and  Schofield  his  assignee,  that  the  balance  of  the  insurance 
money,  $8966.38,  should  be  deposited  in  the  Bank  of  New  Brunswick 
to  the  credit  of  Messrs.  Schofield  and  F.  £.  Barker,  to  abide  the  event 
of  this  suit. 

On  the  9th  May  there  was  due  on  the  mortgage  to  Fisher,  Travis 
and  Noble  $5,533.62,  and  on  same  day,  after  the  agreement,  the  In- 
surance Companies  by  consent  of  all  parties,  paid  over  the  insurance 
moneys  as  follows  :  To  Fisher,  Travis  and  Noble,  $5760,  by  the  tenns 
of  the  policies  payable  to  them,  and  the  balance,  $8750,  to  the  defend- 
ant Schofield  and  Fred.  E.  Barker.  That  Fisher,  Travis  and  Noble, 
out  of  the  moneys  paid  to  them,  paid  $5533.62  in  discharge  of  the 
mortgage,  and  the  balance  $216.38  to  Schofield  and  Barker,  which 
with  the  $8750,  making  in  all  $8,966.38  has  been  deposited  in  purau- 
ance  of  such  agreement. 

That  Travis'  liabilities  are  largely  in  excess  of  his  assets,  and  with- 
out consulting  plaintiffs  or  obtaining  any  consent  from  them,  he  has 
abandoned  the  manufacture  of  leather  and  carrying  on  the  tanning 
business  under  the  agreement  with  plaintiffs,  and  did  so  abandon  it 
before  the  said  insurance  moneys  were  paid ;  and  the  buildings  have 
not  been  reinstated  or  replaced  in  any  way. 

That  Travis  always  claimed  the  right  to  appropriate  said  insurance 
moneys  in  the  payment  of  his  indebtedness,  fand  Schofield,  as  his 
assignee,  claims  that  the  money  deposited  should  be  paid  to  him 
for  distribution  among  Travis'  creditors. 

The  prayer  of  the  bill  is,  that  it  may  be  declare^  the  plaintiffs  are 
entitled  to  the  money  deposited,  $8,966.38 ;  if  not  so  entitled,  it  may 
be  declared  Schofield  holds  said  money  in  trust  to  reinstate  the  build- 
ings and  machinery  so  destroyed,  or  for  such  other  declaration  as  to 
the  Court  may  seem  meet.  Plaintiffs  further  pray  for  a  decree  direct- 
ing the  payment  or  appropriation  of  the  said  money  according  to  said 
declaration,  and  that  the  defendant  be  restrained  by  injunction  from 
paying  or  appropriating  said  moneys  in  any  other  manner  than  as 
directed,  or  for  such  other  decree  as  to  the  Court  may  seem  right,  and 
for  their  costs. 

The  answer  is  subatftntially  by  lir.  Travia,  Mr*  Sohofield  not  having 
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1883.         personal  knowledge  of  the  transactions  down  to  his  appointment,  his 
ScHoriELD     ^J^swer   is  principally  an  affirmation  of  belief  in  Mr.  Travis*  state- 
t;.  ments.     Mr.  Travis  admits  the  expenditure  of  about  $30,000,  as 

The  N.  B.  stated  in  the  bill,  but  says  a  great  portion  of  it  was  wasted  by  tm- 
Patent  management,  and  says  the  buildings  were  incomplete  and  not  fit  for  a 
ANNiNO  .  first-class  tannery,  and  the  machinery  and  buildings  did  not  comprise 
the  necessary  appliances  for  a  first-class  tannery,  and  were  not  com- 
pleted as  to  admit  of  working  to  advantage.  In  answer  to  the  llth 
interrogatory,  Mr.  Travis  alleges  that  at  the  time  of  agreement  plain- 
tiffs  had  a  large  quantity  of  bark  at  the  tannery,  which  he  believed 
cost  $6000,  which  he  then  believed  was  worth  that  sum,  but  after- 
wards disco vei*ed  that  it  had  been  improperly  piled  and  exposed  to 
snow  and  rain,  and  had  become  mildewed  and  rotten  and  almost  en- 
tirely valueless  for  tanning  purposes,  and  to  the  best  of  his  judgment 
not  worth  over  $500.  He  also  says  there  was  a  quantity  of  hides,  a 
portion  of  them  in  process  of  tanning,  which  had  been  purchased 
from  Peters,  of  the  value  of  about  $3000,  and  for  which  purpose  the 
debt  mentioned  in  the  proposal  was  incurred,  which  amounted  to 
about  $3115.88,  and  which  he  afterwards  paid  ;  the  value  of  those  in 
process  of  tanning  he  does  not  think  amounted  to  as  much  as  $500. 
In  paragraph  1 2  of  the  answer,  he  refers  to  and  admits  the  policy  of 
insurance  in  the  Northern  Insurance  Company,  dated  2nd  May,  1873, 
on  the  tannery  and  machinery  in  the  plaintiffs'  name  for  a  year  in  the 
sum  of  $15,000 ;  and  on  the  11th  September,  1873,  he  says,  any  loss 
under  the  policy  was  made  payable  at  the  request  of  the  plainti£&,  as 
set  forth  in  12th  section  of  the  bill.  That  at  the  time  of  the  agree- 
ment there  was  an  insurance  in  the  Northern  for  $6000  on  the  bark, 
subject  to  average,  and  about  11th  September,  1873,  at  plaintifis' 
request,  any  loss  was  made  payable  to  Travis  and  memorandum  to 
that  effect  indorsed  on  the  policy,  and  both  policies  were  handed  to 
Travis  in  accordance  with  the  express  condition  made  in  his  proposi- 
tion. When  it  was  made,  no  mention  whatever  was  made  that  liere 
was  any  ti-ust  whatever  in  connection  therewith  ;  but  in  agreeing  to 
advance  the  said  sums  for  the  company  it  was  his  object,  as  named  in 
the  proposition,  that  a  loan  ''subject  to  the  prior  lien  in  the  ssid 
mortage,"  the  said  policy  of  insurance  on  buildings  and  machineiy 
were  then  to  be  at  once  assigned  to  him,  and  that  had  not  Uus  heen 
assented  to,  or  had  any  intimation  whatever  been  made  that  in  case 
of  the  buildings  and  machinery  being  destroyed  by  fire  he  was  to 
have  no  security  for  his  expenditures,  as  aforesaid,  he  would  notbftTO 
advanced  one  cent.  And  in  using  ihe  language  he  did,  he  has  no 
question  whatever  that  the  stockholders  all  then  understood  that  he 
had  a  subsequent  lien  on  such  policy  for  his  advances  and  ezpendi* 
tures,  subject  only  to  the  prior  lien  of  the  various  mortgages. 

Mr.  Travis  went  into  possession  of  the  prenuseB  having  had  the 
policies  assigned  to  him,  as  in  14th  paragraph,  and  made  certain  im- 
provements under  paragraph  5,  and  up  to  12th  September,  1875,  (on 
which  day  he  settled  an  account  with  plaintifis),  he  had  expended  on 
improvements  under  said  section  and  for  the  debti  and  liafaOitiss  of 
the  company  the  sum  of  $12,630.42,  and  which  ww  aeUled  bj  bin 


EASTER   TERM,  XLVI.  VICTORU.  607 

and  a  committee  of  the  company  appointed  by  the  stockholders  to         18S3. 
adjust  said  account,  and  admitted  by  them  to   be  correct,  and  up  to     Schofield 
14th  April,  1876,  (on  which  day  ho  rendered  an  account  to  plaintiffs  v. 

of  such  expenditure),  he  had  expended  for  said  improvements  and    The  N.  B. 
liabilities  of  the  company  under  the  said  section  to  the  amount  of  _,  Patent 
^14,459.77,  which  account  was  the  last  one  rendered  by  him  to  plain- 
tiffs.    In  consequence  of  his  books  being  burnt  he  was  not  able  to 
state  how  much  of  said  amount  is  made  up  of  commissions,  interest 
and  travelling  expenses,  but  he  rendered  plaintiffs  full  and  detailed 
accounts  from  time  to  time,  in  which  the  amounts  charged  for  com- 
mission, interest  and  travelling  expenses  were  fully  and  in  detail  set 
out ;  he  remembers  having  gone  through  all  the  items  of  said  account, 
and  with  plaintiffs  found  that  his  payments  for  such  charges  against 
the  company  amounted  to  $6000,  consisting  of  items  of  debts  paid 
for  the  company,  interest  on  their  mortgage,  taxes  and  other  items 
against  the  company  not  included  in  payments  made  for  buildings  or 
improvements. 

in  the  15th  paragraph  Travis  says  he  from  time  to  time  furnished 
plaintiffs  with  true  and  detailed  accounts  of  the  business*  carried  on 
by  him  under  the  agi*eement ;  and  owing  to  depreciation  in  price  of 
leather  and  losses  sustained  by  failure  of  parties  to  whom  leather  wi\8 
consigned,  the  business  was  a  losing  business  and  carried  on  at  a  loss. 
The  amount  of  loss  up  to  rendering  of  his  last  account,  which  was 
14th  April,  1876,  on  the  said  business  was  $38,215.96.  He  cannot, 
from  loss  of  his  books,  say  how  much  made  up  of  commission,  interest 
and  travelling  expenses,  but  the  rendered  accounts  will  show. 

In  the  16th  paragraph  Mr.  Travis  says  he  received  no  cash  trom  the 
company,  but  on  the  contrary,  he  had  to  pay  quite  a  number  of  bills 
then  due,  including  one  to  the  President  that  the  company  was  unable 
to  pay.  From  loss  of  books  he  is  unable  to  state  in  detail  the  amount 
of  plaintiffs'  indebtedness  at  the  time  of  the  agreement,  and  to  whom, 
over  and  above  the  mortgage  debt  of  $3115.88  and  about  $72  to  the 
President;  but  he  remembers  having  paid  Peters  $3115.88  and  $72 
to  the  President,  and  outside  of  these  items,  as  he  remembers,  there 
were  $1500,  all  of  which  he  paid ;  the  particulars  are  set  forth  in  his 
accounts  rendered. 

In  paragraph  17  he  admits  the  execution  of  the  Indenture,  dated 
22nd  January,  1875,  to  DeVeber  and  Gerow,  its  execution  by  the 
Bank  of  New  Brunswick,  and  states  the  amount  of  acceptances  as 
held  by  the  bank  and  secured  to  them  was  $23,000  or  thereAl)outs. 

In  paragraph  18  he  admits  the  iiro  on  15th  F'ebruaiy,  1876,  which 
destroyed  his  books  and  the  premises,  and  loss  in  large  excess  of  the 
insurance,  and  claims  he  had  a  lien  on  the  buildings,  &c.,  &c.,  to  the 
extent  of  $52,675.72,  being  his  account  against  the  company  as  afore- 
said— his  business  account  in  connection  with  the  business  under  the 
agreement  and  after  payment  of  the  mortgage  money,  which  was  a 
prior  lien  on  the  buildings,  &c.  The  value  of  the  buildings,  machinery 
and  stock  was  not  sufficient  to  pay  him,  and  consequently  the  plain- 
tiffs suffered  no  loss  by  the  fire,  but  the  whole  of  the  loss  above  the 
insurance  money  was  austained  by  Travis, 
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18S3.  In  paragraph  19  he  states  the  difficulty  he  had  in  effieoting  iniir- 

ScHoriELD    ^^^^  ^^^^  ^  ®  expiration  of  the  $15,000  policy,  and  says  he  could 

p,  only  effect  insurance  for  $14,500  ;  the  policies  in  the  name  of  plaio- 

The  N.  B.     tiffs  as  the  legal  owners  of  the  property,  and  were  in  force  at  the  time 

Patent^     of  the  fire,  distributed  as  follows :  $9060  on  tlie  building  and  wing 

and  the  tanks  and  vats  contained  therein,  and  on  the  engine,  boikn 

and  machinery  the  sum  of  $5440. 

In  the  20th  paragraph  Mr.  Travis  admits  tjiat  at  the  time  of  the 
fire  the  policies  were  effected  in  plaintiffs'  name,  as  the  legal  ownen 
of  the  pi-o]>erty,  and  were  procured  by  TraWs,  and  he  cbuged  the 
premiums  to  plaintiffs,  as  he  claims  he  should  do  under  the  agreement 
The  amount  of  the  premiums  in  the  whole  he  thinks  $1150,  the  par 
ticulars  of  which  are  in  the  accounts  rendered.  The  policies  were 
procured  by  Travis,  ^layable  in  the  manner  and  to  the  persons  and  at 
the  dates  set  forth  in  section  20  of  plaintiffs'  bill,  SLnd  so  made  pay- 
able by  direction  of  Travis,  as  he  claims,  in  accordance  with  the  agree- 
ment; and  that  the  loss  was  made  payable  to  DeVeber  and  G^inr 
upon  the  trusts  set  forth  in  the  Indenture  in  section  17  of  plaintifis' 
bill. 

Paragraphs  21  and  22  are  admitted  to  be  true,  the  latter  paragraph 
averring  and  setting  forth  that  in  consequence  of  the  insolvency  pro- 
ceedings the  trust  deed  to  DeVeber  and  Gerow  became  of  no  farther 
force,  and  they,  and  the  creditors  for  whose  benefit  it  was  given,  made 
no  claim  to  the  insurance  money,  and  requested  the  insurance  com- 
panies to  pay  said  moneys  to  the  defendant  Schofield,  assignee  of 
Travis'  estate.  Notice  to  the  insurance  companies  that  plaintafb 
claim  all  the  insurance  moneys  not  payable  to  l^e  mortgagset  under 
the  Fisher  mortgage,  and  the  agreement  undor  which  Uie  infonnce 
money  was  deposited  in  the  bank  is  admitted. 

The  25th  paragraph  admits  that  Travis'  liabilifcieB  are  largely  in 
excess  of  his  assets,  the  latter  being  $19,628,  the  fonnor  $45,754.79, 
and  the  assets  include  said  insurance  moneys ;  and  after  inlying  the 
insurance  moneys  towards  the  amount  due  from  plainti^  to  IVafii 
there  will  still  remain  due  him  $43,71 1.35,  and  for  which  he  daina  to 
have  a  lien  on  all  the  said  engines,  boilers,  vats,  tanks  and  other  pn^ 
erty  of  the  company  under  the  agreement ;  and  Travis  says  be  did 
not  at  any  time  abandon  the  manufacture  of  leather  or  the  carryiog 
on  of  the  tanning  business  under  the  agreement ;  but  by  reason  d 
the  fire  and  by  misfortune,  and  without  any  &ult  of  hia,  he  was  eom- 
polled  to  cease  the  said  manufacture  of  leather  by  the  destractkm  by 
fire  of  the  said  premises,  and  prevented  from  carrying  on  said  biui- 
ness  for  a  time ;  and  that  before  he  could  re-eommenoe  said  hnsuMSr 
he  is  informed  and  believes  plainti£&,  in  violation  of  said  agresDOi^ 
and  contrary  to  the  true  intent  and  meaning  thereof,  agreed  to  the 
sale  of,  and  caused  to  be  sold  and  removed  from  the  premiaea,  (ho 
said  engine,  boilers  and  other  machinery  not  destroyed  by  mii  &^ 
and  thereby  prevented  Travis  from  making  arrangements  for  teoMr 
ing  said  business. 

In  paragraph  26  defendants  sayit  is  true  the  baildixigi  and  miAp* 
ery  have  not  been  reinstated  or  replaced  ia  any  wi^,  aai  iksgr  ^^^ 
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that  Travis  never  agreed  nor  undertook  in  any  way  to  reinstate  or        1883. 
replace  said  buildings  in  the  event  of  their  destruction  by  lire  ;  and     Sc-hofikld" 
Travis  says  the  company  were  always  kept  informed  of  the  amount  v. 

of  insurance  on  the  buildings  and  machinery,  and  of  the  great  difli-    Thk  N.  B. 
culty    he   had  in  effecting  even  the  amount  effected,  and   never   at  ^  Patemt 
nny  time  suggested  that  any  further  or  greater  ar.iount  of  insunince         '  * 
Rhould  be  ettected  thereon.  * 

In  paragraph  29  defendants  say  that  Travis  has  always  claimed  the 
right  to  appropriate  the  insurance  money  to  payment  of  his  indebteil- 
ne^s,  and  now  claims  the  amount  should  be  paid  to  his  assignee  for 
^ILstiibution  among  his  creditors;  and  Schofield,  as  assignee,  now 
<rlaims  to  appropriate  the  same  for  such  purpose;  and  Travis  for 
liiraself  saith,  that  his  Indebtedness  was  incurred  in  carrying  on  the 
business  under  said  agreement.  And  the  defendants  claim  that  plain- 
tifts  and  Travis  were,  under  said  agreement,  co-partners  in  trade  in 
the  said  "business  of  manufacturing  leather  and  tanning,  and  that  by 
reason  thereof  the  whole  of  the  projierty  of  plaintiffs  is  liable  for  and 
should  l)e  applied  towards  the  payment  of  the  indebtedness  incurred 
in  carrying  on  the  said  trade  and  business  of  manufacturing  leather 
and  tanning. 

But  little  difficulty,  if  any,  arises  in  regard  to  the  greater  part  of  the 
main  facts  in  this  case.  The  terms  of  the  agreement  are  not  disputed. 
Mr.  Travis  went  into  possession  under  it  and  caiTied  on  the  business 
very  extensively,  and  no  doubt  up  to  the  lini  which  destroyed  the 
premises  very  heavy  losses  had  been  incurred.  In  tlio  25th  paragraph 
of  the  answer  Mr.  Ti-avis  claims  the  indebtedness  of  the  company  to 
him,  after  crediting  the  amount  of  insurance,  is  ^43,71 1.35.  This 
may  be  quite  correct,  but  I  do  not  profess  to  express  an  opinion  as  to 
the  correctness  of  this  amount ;  it  is  not  necessary  I  should  :  it  is 
sufficient  for  the  purposes  of  my  judgment  that  the  fact  of  the  busi- 
ness carried  on  being  a  losing  one  should  be  established,  and,  without 
doubt,  this  very  clearly  appears  and  that  to  a  very  large  extent.  The 
only  question  to  be  decided  is,  to  whom  the  insurance  money  is  to  be 
paid.  One  reason  urged  why  the  plaintiffs  should  not  get  it,  put  for- 
ward in  the  29th  paragraph  of  the  answer,  is  that  the  agreement 
constituted  a  co-partnership.  By  the  express  terms  of  the  4th  para- 
gra]>h  of  the  agi'eement,  Trnvis  himself  was  to  cany  on  the  manufac- 
turing business, — the  whole  of  it.  The  agreement  does  not  s|)ecify  in 
whose  name  the  business  was  to  be  carried  on,  but,  as  a  matter  of 
fact,  it  was  carried  on  by  Travis  in  his  own  name.  The  accounts  are 
headed  "The  New  Brunswick  Patent  Tanning  Co.  in  acct.  with 
J.  Travis."  Mr.  Vi'oom  in  his  evidence  at  the  hearing  says,  after  the 
agreement  Travis  took  possession  and  went  on  tanning ;  he  got  the 
bark  and  hides ;  he  used  the  i)remises  for  tanning  purpose,  carried 
on  the  business,  bought  and  sold  in  his  own  name.  This  evidence  is 
not  sought  to  be  contradictetl  in  the  slightest  particular.  There  is 
not  a  particle  of  evidence  of  any  pei'son  dealing  with  Travis  ever 
having  given  credit  to  the  comj^any,  or  in  any  way  having  looked  to 
the  company  for  payment,  or  as  having  incurred  any  liability.  On 
Mr.  Travis'  direct  examination  at  the  hearing  he  made  no  reference 
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18S3.         wliatever  to  the  matter  of  co-partnership.     On  his  referring  to  tV\e 
ScHOFTELD    ^"^^  whcn  the  proposition  was  before  the  stockholders  he  was  asko^^ 
V.  "Was  not  any  idea  of  a  partnership  expressly  repudiated  by  yovxT' 

The  N.  B.     His  answer  was,  "I  don't  think  it."     To  another  question,  "Will  ^o\i 
Patent       swear  positively  that  you  did  not,  at  the  meeting  at  which  the  pr^ii^pQ 
^        ^       '  sition  WHS  submitted,  expressly  repudiate  any  idea  that  the  agreenc:^  ^,^1 
would  create  any  partnership  relation  between  you  and  the  compare  yf 
He  answered,  "I  believe  I  did  not ;  I  have  not  a  doubt  I  did  not;    ^y 
so  ;  I  will  not  swear  positively  that  I  did  not."     To  another  qiient^joil 
"Did  you  not  at  a  subsecjuent  meeting,  when  the  report  was  subui  if^' 
and  the  agreement  signed,  repudiate  any  such  idea  V^     His  aasirer 
was,  "I  think  I  did  not  at  any  time."     To  a  further  question,  ''Will 
you  positively  swear  you  did  not  on  9th,  lOth*  and  11th,  at  meet/ii^ 
referred  to,  repudiate  any  such  idea?"     He  answered,  "In  tlie sense 
that  I  put  on  the  term  'repudiate,'  I  did  not — I  mean  by  *  repudiate' 
an  absolute   denial.     The  question   of  partnership  was   referred  to 
briefly  at  the  meeting  as  to  whether  the  agreement  would  consti- 
tute a  partnership.     The  opinion  was  (jxpressed  in  my  hearing  that  it 
would  not  constitute  a  partnei'sliip.     I  concurred  in  an  opinion  that 
was  expressed  that  it  would  not  constitiite  a  partnership.     I  don't 
think  such  ojunion  was  exi)ressed  in  consequence  of  some  question 
asked  on  the  subject.     It  was  in  consequence  of  Mr.  Gushing  saying 
it  would  constitute  a  partnership.     I  think  he  objected  to  it  on  that 
account.     My  opinion  was  expressed  to  meet  Mr.  Cushing*s.     Mr.  C. 
W.  Weldon  expressed  as  his  opinion  that  it  would  not  constitute  a 
|>artnership,  and  I  concurred  with  Mr.  Weldon's  opinion."     Question: 
"Then  if  it  was  your  opinion  that  by  entering  into  this   agreement 
no  partnership  would   be  created,   it  was  your  intention  that  no 
partnership  should  be  made  by  the  agreement  1"     In  answer,  Travis 
says,  when  he  prepared  the  proposal,  the  idea  of  partnership  never 
entered  into  his  mind,  he  did  not  frame  the  proposal  or  take  any  other 
step  with  a  view  of  making  the  company  partners.     He  had  for  years 
been  a  practising  lawyer  and  had  some  knowledge  of  the  law  of  part- 
nership.    He  swears  he  had  no  intention  when  he  made  the  agree- 
ment to  form  a  ^mrtnership,  and  he  believed,  so  far  as  he  knew,  the 
company  had  no  such  intention.     It  was  thought  the  business  would 
l)e  ])rotitable. 

It  thus  evidently  appears  there  was  no  intention  on  the  part  of 
either  Mr.  Travis  or  the  company  to  form  a  co-partnership.  The  fact  of 
participation  in  the  profits,  which  by  the  agreement  the  plaintiffs  were 
to  do  under  par.  7  of  the  proposition,  does  not  necessarily  constitntea 
partnership.  Coxy,  Hickman;^  Jiullen  v.  Slutrp;'  Mollwo^  March 
rfr  Co,  V.  The  Court  of  Wards,^  I  do  not  find  any  evidence  outside 
the  agreement  leading  to  the  establishment  of  a  partnership ;  indeed 
the  evidence  is  quite  the  contrary,  and  the  fair  construction  of  the 
agreement  seems  to  be  a  letting  of  the  premiseB  to  Mr.  Travis,  he  to 
have  the  entire  control  of  the  premises  and  buBinesR,  and  to  cany  cm 
the  business,  which  it  appears  he  did,  in  his  own  name.     The  half- 
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share  of  the  profits  which  the  company  were  to  receive  after  the  de-         1883. 
ductions  si>eciiied  in  par.  7  of  Mr.  Travis*  proposition  was  merely  the     Schofield 
Diode  of  compensation  the  company  was  to  receive  for  the  use  of  their  v, 

premises  placed  under  Travis*  sole  control  by  the  agreement,  and  did     The  N.  B. 
not  establish  a  co-partnership.  ^  Patent 

It  is  also  contended  that  by  the  agi'eement  Mr.  Travis  is  entitled  ^^^^^  ^^' 
to  the  insurance  money.  By  its  terms  he  is  to  pay  certain  debts ; — for 
the  hides  purchased  from  Peters  ; — to  pay  all  the  debts  of  the  com- 
pany now  owing  in  excess  of  the  cash  of  the  company  on  hand,  includ- 
ing the  Secretary's  salary,  amounting  in  all  to  about  $1000;  to  pay  the 
principal  and  interest  on  the  mortgage  to  Fisher  and  othei*s ;  he  is  to 
carry  on  the  manufacturing  business,  furnish  it  with  stock,  pay  all 
the  wages  and  expenses  of  working  the  establishment,  making  all 
necessary  improvements  and  additions  therein  and  thereto  and  in  and 
about  the  pi-emises ;  improvements  (by  the  reports  of  the  committee) 
not  to  exceed  $10,000,  except  under  the  authority  of  the  directors: 
And  in  case  of  loss  and  being  a  losing  business,  and  Mr.  Travis  aban- 
dons the  manufacturing  and  work,  that  he  has  no  claim  for  improve- 
ments. He  was  to  take  immediate  possession  from  10th  September 
instant,  and  holding  the  pro])erty,  establishment  and  effects  of  the 
company,  and  their  policy  and  policies  of  insurance  subject  to  the 
prior  lien  in  the  mortgage  (the  i>olicy  and  policies  so  subject  at  once 
to  be  assigned  to  him,)  and  having  full  control  of  the  said  property 
and  effects,  and  using  the  same  as  he  may  require  or  find  necessary  to 
do  in  carrying  on  the  said  business,  until  he  was  repaid  all  the  moneys 
which  he  may  have  paid,  with  the  charges  and  expenses.  <kc.,  as  here- 
inafter mentioned.  He  was  to  charge  the  company  and  be  allowed 
as  a  first  charge  on  the  business  all  the  moneys  which  he  may  pay  for 
the  said  debts  of  the  company,  and  for  the  principal  and  interest  of 
the  said  loan,  and  for  all  sums  of  money  which  shall  or  may  be  ex- 
pended for  buildings,  machinery,  implements,  tools,  &c.,  and  including 
all  items  coming  under  the  head  of  permanent  improvements  or  build- 
ing account  (this  is  limited  to  $10,000  by  the  committee's  report,  un- 
less the  expenditiire  of  a  larger  sum  was  authorized  by  the  dii-ectors), 
together  with  the  bank  rate  of  discount  on  the  money  used  for  the 
said  purposes  and  a  commission,  salary,  or  remuneration  of  five  per 
cent,  on  all  the  said  moneys  and  expenditures. 

The  manufacturing  business  to  be  charged  with  and  to  allow  and 
repay  him  all  the  capital  money  put  by  him  into  the  business  for  the 
purpose  of  stocking  and  working  the  same  (subject  to  the  first  charge 
to  him  of  the  payment  as  named  in  paragraph  five)  and  including  the 
amount  to  be  paid  by  him  to  William  Peters,  and  including  wages, 
clerk  hire,  and  all  other  charges  not  covered  by  the  charges  to  be 
made  by  him  against  the  company  as  named  in  paragraph  five.  The 
business  is  also  to  pay  him  the  bank  rate  of  discount  and  also  five  per 
cent,  commission,  remimeration  or  salary  on  all  payments  and  expen- 
diture made  by  him  in  canying  on  the  said  business  and  not  provided 
for  in  the  fifth  paragraph ;  and  subject  to  these  charges,  the  profits  of 
the  business  to  be  equally  divided  between  him  and  the  comi)any  until 
the  company's  one-half  of  the  profits  shall  have  repaid  him  all  sums 
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latter's  one-half  shall  have  repaid  him  all  sums  which  he  shall  have         1S83. 
paid  on  the  mortgage,  debts  due  by  the  company  (except  only  the     Scttopield 
amoant  due  Peters),  and  all  other  sums  of  money  as  may  be  expended  i;. 

by  Travis  for  buildings,  machinery,  implements,  tools,  &c.,  together  The  N.  B. 
with  the  charges  for  discount  and  commission  on  said  sums.  Provi-  ,j^^^^J^'^^ 
sion  is  also  made  that  if  the  half  shai^  of  profits  do  not  fully  repay 
Travis  for  his  payments  and  expenditures  within  five  yeara  from  date 
of  agreement,  the  com]>any  shall  have  the  right  at  the  termination  of 
said  live  years,  at  company's  option,  and  on  paying  Travis  such  bal- 
ance as  may  be  due  thereon  with  commission  and  interest  as  aforesaid, 
to  retake  possession  of  the  ])remises. 

At  the  time  of  the  agreement  the  company  had  insurance  in  the 
Northern  Insurance  Company  under  policy  dated  22nd  May,  1873, 
for  ill 5,000  on  the  tannery  and  machinery,  of  which  $10,000  on  the 
building  and  wing  attached,  including  vats,  bark  mill,  leach  house 
and  tanks ;  $2,700  on  pum])s,  valves  and  machinery  of  all  descrip- 
tions ;  $2,300  on  engine  and  boiler.  Any  loss  under  the  policy  to 
the  extent  of  $5,750  or  any  amount  due  on  the  mortgage  was  payable 
to  the  moi'tgagees.  The  provision  of  the  agreement  that  requires 
Mr.  Travis  to  keep  the  buildings  insured  and  charge  the  premium  to 
the  company  does  not  mention  any  amount  of  insurance,  but  it  is 
very  reasonable  to  suppose  all  parties  understood  the  insurance  Mr. 
Travis  was  required  to  effect  at  the  company's  expense  was  such  in- 
surance as  the  company  was  liound  to  insure  under  the  mortgaga  to 
Fisher  and  others,  Mr.  Ti^avis  himself  being  one  of  the  mortgagees, 
and  the  company  had  by  the  mortgage  covenanted  to  insure  in  not 
less  than  $15,000.  By  the  agreement  the  policies  of  insurance 
were  at  once  to  be  assigned  to  Mr.  Travis,  and  he  was  to  have  full 
control  of  the  property  and  effects  and  using  the  same  as  he  might 
find  necessary  to  do  in  carrying  on  the  business.  If  Travis  found  it 
necessary  to  transfer  the  policies  for  the  purpose  of  carrying  on  the 
business  under  the  agreement,  he  probably  would  have  power  to 
transfer  the  policies  for  that  purpose.  Whether  such  right  to  trans- 
fer would  attach  to  any  subsequent  policy  it  is  unnecessary  to  discuss, 
as  there  is  but  one  transfer  made — that  in  the  indenture  between  Travb 
and  DeVeber  and  G^erow — which  indenture  in  ]>aragraph  22  of  the 
bill  is  alleged  to  be  inoperative  by  reason  of  the  insolvency  proceed- 
ings, in  which  paragraph  it  is  alleged  that  no  claim  is  made  under 
the  indenture,  and  the  correctness  of  this  paragraph  is  admitted  in 
paragraph  22  of  the  answer.  Besides,  the  transfer  of  the  policies  to 
DeVeber  and  Gerow  cannot  be  said  to  be  necessary  in  carrying  on 
the  business  under  the  agreement,  and  Travis  was  only  empower^  to 
uae  them  if  he  required  or  found  it  necessary  to  do  so  in  carrying  on 
the  business  under  the  agreement.  Under  the  transfer  to  DeVeber 
and  Gerow  any  money  received  for  loss  or  damage  by  fire  shall,  at 
the  option  of  the  trustees,  either  be  used  to  repair,  restore,  &c,,  the 
said  property,  or  else  be  used  as  ordinary  funds  for  the  purposes  and 
trusts  of  the  indenture.  The  policies  existing  at  the  time  of  the  fire 
wore  in  the  name  of  the  company,  according  to  the  agreement ;  the 
lo6s  was  made  payable  by  indorsement  on  the  policy,  subject  to  the 
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1883.         Fisher  mortgage,  to  Travis.     Such  being  the  case,  I  do  not  see  what 

"ScHOFiELD    P<^^®r  Travis  had  to  transfer  them  at  all.     Putting  the  transfer  out 

V.  of  consideration,  the  policies  would  remain  in  the  company's  name 

The  N.  B.     with  loss  payable  to  Travis,  some  of  them  subject  to  the  mortgage. 

Patent       ^^  the  time  of  the  tire,  and  with  the  whole  of  the  premises  destroyed, 

lANNiNo  Co,  Y^Qjy  would  he  require  to  use  the  policies  in  carrying  on  the  business 

(and  it  was  only  for  this  purpose  he  was  emjwwered  to  use  them) 

which  could  only  have  been  carried  on  in  buildings  which  had  been 

completely  destroyed? 

When  the  policies  of  insurance  existing  when  the  agreement  was 
entered  into  expired,  Travis  negotiated  other  policies,  which  were  in 
force  at  the  time  of  the  fire.  The  whole  amount  of  such  insorance 
was  $14,500.  The  property  insured  was  described  in  the  policies  as 
the  two-and-a-half  story  framed  building  with  wing  attached  to  the 
same,  the  tanks  and  vats  contained  therein,  situate,  «&c.,  ^.,  occupied 
as  a  steam  power  tannery,  and  the  steam  engine,  boilers  and  machineiy 
contained  therein.  The  distribution  of  insurance,  in  all,  $9,060  on 
the  two-and-a-half  story  framed  building  with  wing  attached,  also  the 
tanks  and  vats  contained  therein,  and  $5,440  on  the  engine,  boilers 
and  machinery  contained  therein.  All  the  policies  were  effected  in 
plaintiffs*  name  and  procured  by  Travis,  who  charged  the  premiums 
against  the  plaintiffs.  The  loss  under  the  policies  was  procured  by 
Travis  to  be  paid  as  follows  : — 

The  loss  under  the  Imperial,  ^tna  and  Hartford,  to  Travis,  until 
the  transfer  to  DeVeber  and  Gerow. 

The  loss  under  the  Stadacona  and  that  issued  by  the  Queen,  dated 
2nd  May,  1875,  made  payable  to  Noble,  Travis  and  Fisher. 

The  loss  payable  under  the  policy  issued  by  the  Queen  Insurance 
Company,  dated  6th  October,  1875,  payable  to  Travis,  and  so  remained 
until  the  transfer  to  DeVeber. 

The  loss  payable  under  the  policy  issued  by  the  Eoyal  Canadian 
Insurance' Company  was  indorsed  "$1750,  payable  to  Fisher,  Noble 
and  Travis,  and  $750  to  Travis," — the  latter  sum  subsequently 
assigned  to  DeVeber  and  Grerow. 

I  do  not  discover  how  the  distribution  was  apportioned  in  the 
several  policies;  the  proceedings  set  forth,  generally,  an  appropria- 
tion, but  the  special  appropriation  in  each  policy  does  not  appear. 

By  the  agi*eement,  in  pursuance  of  the  suggestions  of  the  committee 
in  case  of  loss  and  being  a  losing  business  and  Mr.  Travis  abandons 
the  manufacturing  and  work,  that  he  has  no  claim  upon  the  company 
for  any  improvements,  this  only  refers  to  improvements,  and  does  not 
affect  the  business  pasition  between  him  and  the  company  otherwise. 
It  may  be  that  Mr.  Travis  could  have  insured  any  improvements  for 
his  individual  protection,  or  he  might  have  insured  them  for  the  benefit 
of  the  company.  In  such  case,  in  the  event  of  receiving  money  from 
the  insurance  offices,  Mr.  Travis  would  derive  benefit  as  a  stockludder, 
and  there  would  be  an  additional  advantage  by  increasing  the  assets 
of  the  company.  The  company  in  the  latter  case  would  be  entitled  to 
the  funds,  principally.  As  the  matter  stands,  the  agreemeiit  providei 
that  Mr.  Ti*avis  is  to  keep  the  stock  insured,  in  whidi  esse  be  ii  to 
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charge  the  premium  to  the  company,  or  nin  the  risk  himself,  in  which         1883. 
case  he  is  to  charge  the  ordinary  premium  to  the  business  account.    So     Schofield 
the  company,  as  to  the  stock  are  liable  to  Mr.  Travis  for  the  ordinary  v. 

rate  of  pi^emium  for  insurance,  however  the  recovc^ry  of  any  insurance  The  N.  B. 
may  fare.  Not  so  as  to  the  other  insurance.  Tlie  buildings  are  to  be  rp.3*^,^f^ 
kept  insured  and  the  premiums  charged  to  the  company.  The  company 
owned  them,  subject  to  the  mortgage,  and  the  security  of  the  insurance 
was  for  the  company's  benefit  as  owners.  Certain  powers  were  given  to 
Mr.  Travis  in  respect  of  the  policies.  He  had  a  right  to  use  them  as 
he  required  or  should  find  necessary  in  carrying  on  the  business.  The 
extent  of  the  powers  given  Mr.  Travis,  it  is  unnecessaiy  to  discuss. 
Had  he  have  used  and  appropriated  the  policies  in  carrying  on  the 
business,  matters  might  and  probably  would  be  in  a  different  position. 
He,  however,  as  1  think,  has  not  used  them  in  carrying  on  the  busi- 
ness ;  and  I  think  the  company,  owners  of  the  property,  are  entitled  to 
the  moneys  as  indemnity  for  the  destruction  of  the  company's  pro[)erty. 
It  is  argued  that  there  is  a  covenant  on  Mr.  Travis'  part  to  carry  on  the 
business,  and  if  he  is,  it  is  said  he  is  entitled  to  the  insurance  moneys 
to  enable  him  to  re-erect  the  premises  to  enable  him  to  do  so — the  latter 
l^y  no  means  an  unreasonable  proposition  ;  but  have  not  both  parties 
abandoned  these  positions  by  the  course  they  have  adopted  so  as  to  estop 
both  pai*ties  from  disputing  the  question  of  abandonment]  Mr.  Travis 
does  not  make  any  request  or  proposition  to  re-erect  the  buildings  for 
the  purpose  of  carrying  on  the  business  under  the  agreement  after  the 
fire.  He  proposes  at  a  meeting  of  the  company,  verbally,  "That  the 
company  should  not  interfere  with  his  getting  his  insurance  money, 
that  he  should  go  on  and  re-erect  the  buildings  and  pay  some  small 
bills  that  were  then  due  by  the  company — salary  to  B.  Murray  Boyd 
was  one  of  them — some  bill  for  the  use  of  the  Board  of  Trade  rooms, 
and  give  them  a  discharge  of  all  their  liability  to  him  under  the  agree- 
ment, Travis  retaining  the  property  as  his  own."  This  proposition 
was  not  accepted. 

Before  the  insolvency  proceedings,  by  Mr.  Travis'  evidence,  the 
company  notified  the  insurance  companies  not  to  pay  the  insurance 
moneys  to  him.  He  says  he  was  largely  indebted  in  connection  with 
the  Tannery  business.  In  answer  to  the  question,  "  Did  you  ever 
abandon  the  manufacture  of  leather  under  this  agreement  ?"  he  said, 
"  I  think  not."  He  says,  after  the  fire  he  was  arranging  to  re-erect 
the  establishment  when  the  company  intervened  and  prevented  the 
insurance  money  being  paid  ;  then  he  was  unable  to  replace  tlie  build- 
ings ;  finally  the  machinery  was  sold  between  Schofield  and  the  com- 
pany ;  this  was  after  proceedings  were  taken  in  insolvency.  The 
company  claimed  the  insurance  belonged  to  them.  They  never  called 
on  him  to  rebuild.  They  did,  he  says,  something  to  prevent  his  re- 
building: they  gave  notice  to  prevent  the  insumnce  money  being 
paid  over;  they  did  nothing  towards  reinstating  the  buildings.  After 
the  fire  he  had  induced  his  foreman  to  remain  until  he  could  see  if  ho 
could  make  arrangements  to  rebuild  His  acts  were  infiuenced  by 
the  position  the  company  took  in  reference  to  the  money.  On  exam- 
ination : — Before  the  fire,  he  thought,  including  the  indebtedness  of 
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Under  tlio  agreement  if  tlie  manufacturing  turned  out  p'olltald}^  1883. 

or  even  if  there  was  no  lo«s,  the  aritLugoment  Mr.  Travis  made  would     Schowkld^ 
seem  a  very  desirable  one,  and  he  evidently  had  gieat  confidence  in  v, 

the  undertaking  being  a  profitable  one.  His  contract  being  likely  to  Thb  N.  B. 
turn  out  profitably  to  himself  does  not  impair  his  rights  secured  by  _,  ^^^'^'^ 
the  contract,  but  it  may  form  some  key  to  the  reason  for  the  provi-  -^^""^^  ^^ 
sions  of  the  seventh  paragraph.  He  had  the  use  of  the  policies  if  lie 
required  or  found  it  necessary  to  use  them  in  carrying  on  the  busi- 
ness. All  his  outlay,  interest,  expenses  and  commissions  (the  im- 
jirovements  limite^l  to  $10,000,  unless  by  consent  of  the  Directors, 
and  personal  exj>enses  to  $500  a  year,)  to  be  charged  to  what  he  evi- 
dently thought  would  be  a  large  and  pi-ofitable  business,  and  then  ho 
was  to  have  one  half  of  the  profits,  the  other  one  half  to  go  to  the 
payment  of  his  outlay  and  charges,  and  after  Mr.  Travis  was  paid 
his  outlay,  commissions,  expenses  and  interest,  and  apjiropriated 
one  half  of  the  profits  to  his  own  use,  he  still  had,  in  the  event 
of  the  other  half  paying  his  charges,  the  prospect  of  a  very  profit- 
able carrying  on  of  the  business  if  it  turned  out,  as  he  evidently 
thought  it  would,  a  profitable  one.  Had  lie  have  used  the  |K)licies  for 
the  purpose  of  carrying  on  the  business,  the  comjiany  might  be  so 
situated  by  the  agreement  that  they  must  be  content  with  getting 
credit  for  the  amount  in  Mr.  Travis*  account,  but  if  not  used  for  the 
jmqx)se  of  carrying  on  the  business,  as  they  were  not  in  the  present 
ease,  I  think  it  is  too  late  to  talk  of  using  them  now  after  the  business, 
as  a  business,  is  to  all  reasonable  intent  entirely  closed  up  and,  I 
tliink  I  may  venture  to  say,  abandoned.  As  to  what  effect  the  7th 
par.  may  have  on  Mr.  Travis'  claim  against  the  company  I  venture 
no  opinion,  but  I  am  of  opinion  that  the  company,  being  the  owners 
of  the  projierty  insured,  are  entitled  to  the  indemnity  of  the  insurance 
money  deposited  in  the  bank,  and  any  interest  accruing  thereon.  As 
to  costs  :  as  there  was  an  amicable  agi'eement  under  which  these  ])ro- 
ceedings  have  been  conducted  for  the  purpose  of  obtaining  a  decree  as 
to  who  is  entitled  to  the  money,  I  think  each  ]>arty  should  defray 
their  own  oosts.     The  decree  will  be  framed  accordingly. 

February  9,  1883.  Wddon,  Q,  C,  and  Geo.  G,  Gilbert,  Q.  0., 
for  the  appellants.* 

The  points  for  appeal  aro 

1.  Travis  never  abandoned  the  manufacture,  therefore  his 
assignee  has  a  lien  for  the  improvements,  and  is  entitled  to  the 
insurance. 

2.  Travis  and  the  company  were  partners,  therefore  his 
assignee  has  a  right  to  the  insurance  money  to  pay  the  debts. 

The  agreement  in  effect  gave  Travis  an  equitable  mortgage 

•At  the  upeninir  of  the  argument  Mr.  Weldon,  Q.  C,  sUted  that  he  thought  it  right  to  men- 
tkm  that  he  waa  a  ttodcholder  in  The  New  Brunawiclc  Patent  Tanning  Ca  (the  reapoudentsX  and 
perhafMi  Mr.  Justice  Weldon,  being  his  father,  might  not  care  to  Mt  in  the  catie.  Mr.  Justice 
Weldon  stated  that  this  «-as  no  (usnualiflcatioii  and  he  thought  it  his  duty  to  take  part  in  tlie 
The  matter  was  not  further  alluded  tu,  and  the  learned  Judg*  took  part. 
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18^'        on  the  property  and  (when  burned)  on  the  insurance  money's*. 

ScnoFiBLD    The  company  had  the  insurance  policies  assigned   to  Traxr  is. 

The^N.  B.    [Fraser,  J.     If  the  policies  were  not  handed  to  Mr.  Travis  -Jot 
Patent      the  purpose  of  securing  him  for  these  advances,  for  what  p^^r« 
pose  wei^e  they  handed  him  ?]     It  is   one   of  the  contenti  ^uj 
here  that  this  Imrgain  constituted  a  partnership:  Pars.  P;^/f. 
nership  82-84.     Whatever  these  parties  declared  to  he  t7ie/f 
intention  makes  no  difference  if  there  was  such  a  commui^/^j 
of  interest  as  to  make  them  partners.     [Fraser,  J.     Might 
they  not  be  partners  as  to  strangers,  but  not  i7ite7*  partes/] 
The  fact  of  community  of  interest  will  make  them  partners 
as  between  themselves.     There  is  no  agreement  that  the  com- 
pany shall  not  be  liable  for  losses.     They  seem  never  to  have 
anticipated  losses.     Even  on  the  business  account  Tmvis'  cred- 
itors are  entitled  to  the  insurance  money. 

February  9  and  10.  Barkei\  Q.  C,  for  the  respondents. 
Partnei-ship  is  based  on  the  principle  of  agency  altogether,  and 
the  test  is  whether  Mr.  Travis  was  authorized  by  the  company 
to  pledge  their  credit.  The  other  matters  suggest  some  nice 
points,  and  not  altogether  free  from  doubt.  I  think  it  clear 
that  all  the  indebtedness  of  the  company  was  to  be  paid  out 
of  profits,  and  from  no  other  source.  The  company  could  owe 
Travis  nothing  on  business  account,  because  he  was  to  carry  it 
on  on  his  own  account.  The  words  "as  hereinafter  mentioned," 
in  the  fourth  paragraph  of  the  propositions,  submitted  by 
Travis,  control  the  preceding  words  and  show  clearly  that 
Travis  was  to  be  paid  out  of  the  profits.  He  had  no  right  to 
use  the  insurance  moneys  otherwise  than  to  reinstate  the  build- 
ings to  enable  him  to  go  on  and  realize  profits  for  the  company. 
The  relation  of  debtor  and  creditor  did  not  exist  between 
Mr.  Travis  and  the  company.  Though  there  was  an  indebted- 
ness between  Travis  and  the  company,  it  was  not  an  indebted- 
ness in  the  ordinary  sense,  and  an  action  could  not  be  brought 
against  the  company,  but  he  was  to  be  paid  as  specified  in  the 
agreement,  that  is,  out  of  the  profits.  See  Hie  Queen  v.  Bel- 
leaw;^  Earl  of  Shrewsbury  v.  OouLd;^  M'Intyre  v.Bdckeri^ 
Rhodes  v.  Forwood;^  Stirling  v.  MaiUand;*  Tdegrafi^ 
Despatch  Co.  v.  McLean.^    Travis  had  abandoned  all  con- 

iL.  a  7  App.  Cm.  47S.  «U  R.  1  Aax  Ctm 
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trol  over  the  insurance  by  assigning  to  Gerow  and  DeVeber 1883. 

and  was  therefore  not  in  a  position  to  use  the  proceeds  of  the  Schofibld 
policy  in  re-instating  the  buildings,  and  it  is  idle  for  him  to  thb  N.  B. 
allege  that  he  was  prevented  from  doing  so  by  our  notice.  Patent^ 
He  never  proposed  to  rebuild ;  the  only  offer  he  made  was  for 
the  company  to  give  him  all  the  property  and  all  the  insur- 
ance money,  he  undertaking  to  pay  some  small  bills  of  the 
company.  Was  there  not  abundant  evidence  that  Travis  and 
his  assignee  abandoned  the  manufacture  ?  The  Judge  has  so 
found  and  this  Court  will  not  interfere  with  his  finding.  A 
Court  of  Appeal  never  will  (under  the  authority  of  Jones  v. 
Calkin)  interfere  unless  the  finding  below  is  manifestly  con- 
trary to  evidence,  particularly  when  the  witnesses  were  ex- 
amined orally  before  the  Judge.  The  assignee  claimed  the 
money,  not  to  re-instate  the  building,  but  to  distribute  among 
the  creditors.  Travis  had  abandoned  the  business  and  resumed 
the  practice  of  the  law.  Before  the  fire,  he  had  actually 
given  over  to  trustees  the  control  of  this  property  and  busi- 
ness which  he  was  to  manage  and  carry  on  for  our  benefit. 

Kaye,  Q,  C,  follows  on  the  same  side.  Travis  was  to  keep 
the  stock  insured,  also  the  buildings.  The  agreement  must  be 
construed  according  to  its  tenns,  which  are  plain  and  unam- 
biguous. The  company  have  required  Travis  to  keep  the 
buildings  and  stock  insured,  which  means,  to  the  full  value. 
[Fraser,  J.  The  difficulty  with  me  is,  why  should  the  words 
be  used  "which  policies  are  to  be  assigned  to  Travis"?]  The 
reason  was  that  Travis  was  to  hold  the  property  to  carry  on 
the  business,  and  the  policies  were  to  be  assigned  to  him  so 
that  in  case  of  loss  he  could  receive  the  insurance  moneys  to 
enable  him  to  rebuild,  and  continue  to  carry  on  the  business  in 
fulfilment  of  the  agreement. 

The  agreement  having  said  Travis  shall  take  his  payment 
out  of  the  profits,  he  will  be  confined  to  that :  expi^essio  nnius 
eat  excluaio  alteHus,  See  MoUwo,  March  <b  Co.  v.  The  Court  of 
Wards ;^  Holme  \.  Hammond;^  Poole y  v.  Driver  f  Ex  parte 
TennanL*' 

C'dbeii,  Q,  C,  in  reply. 

Cv/r.  adv.  wit. 


1L.R.4P.  0.419.  9L.  R.  7 Ex. 218.  tSCh.  D.  45&  «6Cb.D.  808. 
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1883^ The  judgment  of  the  Court  (Allen,  C.  J.,  and  Weldon 

ScHOFiELD    Fraser,  JJ.,)  was  now  delivered  by 

The  N.  B.        Weldon,  J.    This  is  an  appeal  from  the  decision  of  Mr.  Justice 

Patent      Wetmore,  sitting  in  Equity,  by  which  he  declared  that  the 

*  respondent**  (the  plaintiffs  below)  were  entitled  to  the  $8,J 


deposited  in  the  Bank  of  New  Brunswick,  being  the  balwace 
of  the  insumnce  money  on  the  buildings  destroyed  by  fire, 
belonging  to  the  New  Brunswick  Patent  Tanning  Company, 
and  erected  at  Salisbury  for  the  purpose  of  carrying  on  the 
business  of  tanning. 

It  appears  that  in  1873  the  respondents  had  exhausted  their 
capital  in  the  purchase  of  real  estate  and  stock,  and  became 
thereby  embarrassed.  They  then  made  an  agreement  with 
Travis  by  which  he  was  to  carry  on  the  business, — he  believ- 
ing the  company  had  mismanaged  the  tannery  matters,  and 
that  money  could  be  made  out  of  the  concern.  Certain  propo- 
sitions were  made  by  him,  and  finally  agreed  to  by  the  company, 
with  cei*tain  modificati6n.  Travis  took  the  personal  property: 
the  real  estate  remained  in  the  company,  and  was  to  be  kept 
insured  by  Travis,  and  the  premium  charged  to  the  business  of 
the  tannery.  The  stock  of  leather,  &c,,  Travis  might  insure,  or 
take  on  his  own  responsibility.  He  was  to  take  his  advances 
for  carrying  on  the  business  from  the  profits  of  the  same ;  in 
case  he  made  improvements  he  was  to  have  no  claim  for  the 
same ;  he  was  to  cany  on  the  business,  and  no  rent  was  to  be 
charged  for  the  premises.  At  the  end  of  five  years,  the  com- 
pany might  resume  possession  of  the  premises,  paying  the  sud 
Travis  for  his  stock  on  hand  purchased  in  carrying  on  the 
business;  or  in  case  of  his  abandoning  the  premisea  by  reason  of 
the  profits  not  being  satisfactory,  the  company  was  not  cbaig«- 
able  with  any  advances  made  by  him  and  the  profits  only  were 
to  be  liable.  In  1875,  after  two  years  deration  by  Travis,  his 
advances  were  $30,000,  and  owing  to  losses  on  sales  of  leather, 
he  was  compelled  to  make  an  asagnment  of  his  {m>perfy  i& 
trust,  and  in  April  1876,  ptoceedings  were  taken  against  him 
under  the  Insolvent  Act.  On  the  loth  FeVy.  1876,  the  tanwry 
and  buildings  connected  with  it  were  destroyed  by  fire,  and 
Travis  ceased  to  be  further  able  to  carry  on  the  business;  he 
really  ceased  by  operation  of  the  Insolvent  Act  to  do  any  bff- 
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ther  act  in  the  premises.     The  buildings  at  the  time  of  the  fire        ^8^- 

belonged  to  the  company,  and  the  sum  insured  upon  them  would    Schofield 

belong  to  them,  either  for  the  purpose  of  replacing  the  same,  or    xiik'n.  R 

paying  the  mortgage  thereon :  after  paying  the  mortgage,  the      Patent 

•J  *Ai_'  11  All  Tanning  Co. 

residue  of  the  insurance  money  would  go  to  the  company  as 

owners  of  the  property.  Neither  Travis  nor  his  assignee  had 
any  right  to  the  real  estate.  The  agreement  which  Travis  had 
made  with  the  company  was,  that  his  advances  in  carrying  on 
the  business  were  to  be  repaid  from  the  profits  of  the  business: 
he  had  no  claim  by  his  agreement  on  the  real  estate.  He  had, 
by  his  agreement,  undertaken  to  pay  the  mortgage  which  the 
company  had  placed  on  the  buildings — that  was  a  charge  thereon 
which  he  was  to  pay — and  therefore  so  far  as  that  was  con- 
cerned, he  had  the  policies  made  payable  to  himself  in  case  of 
loss.  Under  any  view  of  the  case  the  judgment  of  the  Judge 
who  heard  the  case  in  the  court  below  must  be  sustained.  In 
no  part  of  the  agreement  were  Travis'  advances  in  carrying  on 
the  business  to  be  paid  except  from  the  profits  realized  from  the 
operations  of  tanning.  His  improvements,  in  any  case,  were 
not  to  exceed  in  the  buildings  more  than  $10,000,  which  also 
was  to  be  paid  from  the  profits  to  be  realized  from  his  operations. 
Under  any  of  the  agreements  made  between  the  parties, 
could  the  learned  Judge  from  a  careful  review  of  all  the  facts, 
arrive  at  any  other  conclusion  than  the  one  he  did  ?  He  has 
gone  very  fully  into  the  operations  made  by  Travis,  and  the 
evidence  given,  and  we  are  unable  to  deduce  any  claim  he  had 
to  the  real  estate,  or  the  insurance  moneys  upon  the  buildings, 
&C.  Any  improvements  he  made  thereon  were  limited  in  the 
amount,  and  it  was  expressly  provided  that  they  were  to  be 
paid  from  the  profits — ^no  charge  upon  the  real  estate — that 
was  to  be  kept  for  the  company.  He  provided  for  keeping 
the  stock  he  took  from  the  company  insured  or  not,  at  his 
option ;  the  loss  of  stock  on  hand  at  the  time  of  the  fire,  if  he 
had  insured  it  would  be  his  own ;  but  if  he  became  his  own 
insurer  and  saved  the  premium  which  he  would  have  to  pay, 
that  was  provided  to  be  at  his  risk :  it  would  be  a  proper 
charge  against  the  profits  on  insuring  the  establishment,  but 
not  against  the  real  estate.  But  if  he  did  not  insure,  the  proper 
charge  for  premiums  would  bo  his,  and  to  be  paid  from  the 
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^883.        profits,  before  the  company  would  be  entitled  to  participate. 

ScHOFiELD    The  company  had  by  these  agreements  stipulated  to  receive 

The  N.  B.    ^^  profits  until  Travis  had  been  paid  for  his  advances  to  carry 

Patent      on  the  business:  the  company  allowed    him  the  use  of  the 
Tanning  Co 

*  property,  buildings,  &c.,  rent  free.     Travis  made  the  agreement 

upon  the  basis  of  the  business  being  profitable,  but  losses  were 

made  by  leather  falling  twenty-five  to  thirty  per  cent,  and  the 

making  of  bad  debts.     But  the  company  had  nothing  to  do 

with  the  loss — it  was  no  charge  against  them,  and  the  real 

estate  was  not  answerable  for  losses  made  by  Travis. 

We  think  the  judgment  in  the  Court  below  is  right,  and  that 

the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed  u^ith  costs. 


1883.  WATTERS  et  al.,  v,  MILLIGAN  et  al. 


April  28,      Written  agreement — Cluirter-party — Parol  evidence —  When  admissible. 

In  an  action  for  breach  of  a  charter-party,  which  stated  that  defendants*  vessel, 
then  on  a  voyage  from  Ireland  to  S.  for  orders,  would  on  her  arrival  there  at 
once  proceed  to  C.  and  there  load  from  the  charterers*  agents  a  foU  cargo  of 
coal  and  proceed  to  St.  John,  and  deliver  the  same  to  the  charterers. 

Breach, — That  the  vessel  was  not  at  the  time  of  the  agreement  on  a  voyage 
from  Ireland  to  S.  for  orders,  but  was  on  a  voyage  from  Ireland  to  St.  John 
and  did  not  proceed  to  C.  and  load  with  coal,  whereby  plaintiffs  were  obliged 
to  charter  another  vessel  for  that  purpose. 

At  the  trial  the  charter-party  was  proved  as  alleged,  and  also  that  the  vessel  did 
not  call  at  8.  but  came  direct  from  Ireland  to  St.  John,  and  did  not  deliver 
any  coal  to  plaintiffs.  Defendants  offered  evidence  to  show  a  verbal  agree- 
ment made  contemporaneously  with  the  signing  of  the  charter-party,  and 
while  one  of  the  defendants  (by  whom  it  was  signed  as  agent  for  the  other 
owners)  was  in  the  act  of  handing  it  over  to  plaintiffs,  and  while  he  had  the 
control  of  it^  he  said  to  plaintiffs,  *'Now,  you  are  not  to  have  this  charter- 
party,  or  it  is  not  to  be  bmding  if  the  vessel  does  not  go  to  S.,"  to  which  one 
of  the  plaintiffs  said  *'Yes,"  or  words  to  that  effect;  and  upon  pLaintiffi 
assenting  to  accept  it  on  these  terms  he  gave  them  the  charter-party.  This 
evidence  was  rejected  and  plaintiffs  obtained  a  verdict. 

HeUly  by  Allen,  C.  J.,  and  Welik)N,  Wetmore,  Palmer  and  Frasjce,  JJ.^ 
(King,  J.,  dubUmUe),  that  the  evidence  should  have  been  received — that 
the  object  of  it  was  not  to  vary  the  terms  of  a  written  agreement  that  the 
parties  had  already  entered  into,  but  to  show  that  the  writing  which  they 
had  signed,  but  which  was  not  then  a  complete  agreement^  was  not  to  oper* 
ate  at  all  unless  the  vessel  caUed  at  S. 

This  was  an  action  for  breach  of  a  charter-party,  tried  before 

Mr.  Justice  Wetmore  at  the  St.  John  Circuit  in  August,  1882. 

The  charter-party  was  as  follows : — 

Memorandum  of  Chabtsb-Pabty. 

St  John,  N.  B.,  2701  August^  1881. 

"It  is  this  day  mutually  agreed  between  G.  D.  Steevea,  Esq.,  agent 
for  owner  of  the  good  ship  or  vessel  caUed  the  Brigantbie  ''Maggie  H.,* 
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'  Master,  of  the  measurement  of  430  tons,  or  thereabouts,  now         18S3. 
on  passage  from  Limerick,  Ireland,  to  North  Sydney,  C.  B.,  for  orders,     Watters 
and  Watters  &  Bushy,  Merchants,  of  St.  John,  N.  B.,  that  the  said  ship  v. 

being  tight,  staunch  and  strong,  and  every  way  fitted  for  the  voyage,  Millioan. 
shall  on  arrival  at  North  Sydney,  C.  B.,  at  once  proceed  to  Port  Cale- 
donia, C.  B.,  and  there  load  from  charterei-s*  agents  a  full  and  complete 
cargo  Caledonia  coal  not  exceeding  what  she  can  reasonably  stow  or 
carry,  over  and  above  her  tackle,  apparel,  provisions  and  furniture, 
and  being  so  loaded  shall  therewith  proceed  to  St.  John,  N.  B.,  or  so 
near  thereunto  as  she  may  safely  get,  and  deliver  the  same  on  being 
paid  freight  one  and  y^*^-  dollars  ($1.50)  i)er  ton  for  each  and  every  ton 
as  per  B.  of  L.,  as  follows,  tfec.  &c.  (The  act  of  God,  the  Queen's 
enemies,  fire  and  all  and  every  other  clangers  and  accidents  of  the 
seas,  rivers  and  navigation  of  whatever  nature  and  kind  soever, 
during  the  said  voyage,  always  excepted.)     Freight  payable,  ckc.  etc. 

(Signed)  G.  D.  Steeves. 

(Signed)  Watters  <k  Busby." 

The  declaration  after  setting  out  the  charter-party  averred 
that  the  veasel  at  the  time  the  agreement  was  signed  was  on 
the  passage  from  Limerick,  Ireland,  but  instead  of  calling  at 
North  Sydney  for  orders  came  direct  to  St.  John  in  ballast, 
and  the  plaintiffs  were  compelled  to  charter  another  vessel,  kc. 

At  the  trial  the  charter-party  was  proved  as  alleged,  and 
also,  that  the  vessel  did  not  call  at  Sydney,  but  came  direct 
from  Ireland  to  St.  John.  The  defendants  offered  evidence  to 
show  a  verbal  agreement  made  at  the  time  of  the  signing  of 
the  charter-party,  and  while  one  of  the  defendants,  Steeves, 
(by  whom  it  was  signed  as  agent  for  the  otheY  owners),  was  in 
the  act  of  handing  it  over  to  the  plaintiffls,  and  while  he  still 
had  the  control  of  it,  he  said  to  one  of  the  plaintiffs,  "  Now, 
you  are  not  to  have  this  charter-party,  or,  it  is  not  to  be  bind- 
ing, if  the  vessel  does  not  go  to  Sydney" ;  to  which  one  of  the 
plaintiffs  said  "Yes,"  or  words  to  that  effect ;  and  that  upon  the 
plaintiffs  assenting  to  accept  it  on  these  terms,  Steeves  gave 
them  the  charter-party.  This  evidence  was  ruled  out  by  the 
learned  Judge.     Verdict  for  the  plaintiffs. 

April  12, 1883.  Alward,  on  behalf  of  the  defendants,  moved 
for  a  new  trial.  The  charter-party  is  not  a  contract  under 
.seal,  and  evidence  was  admissible  to  show  that  at  the  time  of 
making  the  contract,  or  before  it  was  handed  over,  it  was  orally 
agreed  that  it  should  not  be  binding  unless  the  vessel  went  to 
North  Sydney :  PyTii  v.  Campbell,^     The  plaintiff,  Busby,  con- 
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1893.        sented  to  the  oral  agreement,  and  the  contract  was  not  com- 
Wattkrs     plete  until  the  stipulation  that  the  vessel  should  go  to  North 
MiLuoAN.     Sydney  was  fulfilled.     There  was  no  attempt  to  vary  a  com- 
pleted contract.     It  was  a  conditional  contract ;  the  charter- 
party  had  not  been  delivered  when  the  condition  was  agreed 
upon.     See  Am.  Law  Review  (Sept.  1882)  p.  G49. 

Harrison,  contra.  Evidence  of  an  oral  agreement  referring 
to  a  written  contract  may  be  given,  but  such  on  agreement 
would  not  be  admissible  if  the  effect  of  it  was  to  vary  the 
terms  of  the  written  contract:  Behn  v.  Burness;^  Carkling  v. 
Masaey  ;^  French  v.  Newgass,^  There  was  a  sufficient  war- 
ranty in  the  charter-party  that  the  vessel  was  on  her  voyage 
to  North  Sydney,  and  the  direct  terms  of  it  cannot  be  varied 
by  a  verbal  agreement. 

The  case  of  Pyni  v.  CamjUydl  was  decided  on  the  ground 
that  the  contract  was  to  be  considered  binding  upon  the  hap- 
pening of  a  certain  condition,  but  in  this  case  the  contract  was 
complete. 

Ahvard,  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  delivered  : 

Allen,  C.  J.  This  was  an  action  for  breach  of  a  charter- 
party,  dated  27th  August,  1881,  which  stated  that  the  defend- 
ants* vessel,  then  on  a  voyage  from  Ireland  to  North  Sydney, 
Cape  Breton,  for  orders,  would  on  her  arrival  there,  at  once 
proceed  to  Port  Caledonia,  Cape  Breton,  and  there  load  from 
the  charterers'  agents  a  full  cargo  of  coal  and  proceed  to 
St.  John,  N.  B.,  and  deliver  the  same  to  the  charterers.  Breach, 
— that  the  vessel  was  not,  at  the  time  of  the  agreement,  on  a 
voyage  from  Ireland  to  Sydney  for  orders,  but  was  on  a  voyage 
from  Ireland  to  St.  John,  and  did  not  proceed  to  Port  Cale- 
donia and  load  with  coal,  whereby  the  plaintiff  were  obliged 
to  charter  another  vessel  for  that  purpose. 

At  the  trial  the  charter-party  was  proved  as  alleged,  and 
also,  that  the  vessel  did  not  call  at  Sydney  but  came  direct  from 
Ireland  to  St.  John,  and  did  not  deliver  any  coals  to  the 
plaintiffs.  The  defendants  offered  evidence  to  show  a  verbal 
agreement  made  contemporaneously  with  the  signing  of  the 
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charter-party,  and  while  one  of  the  defendants,  Steeves,  (by        1888, 
whom  it  was  signed  as  agent  for  the  other  owners,)  was  in  the     Waiters 
act  of  handing  it  over  to  the  plaintiff,  and  while  Steeves  had    mh^lioan 
the  control  of  it,  he  said  to  the  plaintiff,  '*Now,  you  are  not  to 
have  this  charter-party,  or  it  is  not  to  be  binding,  if  the  vessel 
does  not  go  to  Sydney" ;  to  which  the  plaintiff  said  *'Yes,"  or 
words  to  that  effect ;  and  upon  the  plaintiffs  assenting  to  accept 
it  on  these  terms,  Steeves  gave  him  the  charter-party.     This 
evidence  was  rejected,  and  the  plaintiffs  obtained  a  verdict. 

I  think  the  evidence  should  have  been  received.  The  object 
of  it  was  not  to  vary  the  tei-ms  of  a  written  agreement  that 
the  parties  had  already  entered  into — whicli,  I  admit,  could  not 
be  done — but  to  show  that  the  writing  which  they  had  signed, 
but  which  was  not  then  a  complete  agreement,  was  not  to 
operate  at  all  unless  the  vessel  called  at  Sydney.  The  authori- 
ties clearly  show  that  such  evidence  is  admissible. 

Thus,  in  Piinn  v.  Campbell,^  evidence  was  received  to  show 
that  a  memorandum  of  agreement  for  the  sale  of  property* 
signed  by  the  parties,  was  not  to  be  a  bargain  unless  a  third 
person  approved  of  it.  Erie,  J.,  delivering  judgment,  said, 
"The  pai-ties  met,  and  expressly  stated  to  each  other,  that 
though  for  convenience  they  would  then  sign  the  memorandum 
of  the  terms,  yet  they  were  not  to  sign  it  as  an  agreement 
until  Abemethie  was  consulted.  *  *  *  If  it  be  proved 
that  in  jfact  the  paper  was  signed  with  the  express  intention 
that  it  should  not  be  an  agreement,  the  other  party  cannot  fix 
it  as  an  agreement  upon  those  so  signing.  The  distinction  in 
point  of  law  is  that  evidence  to  vary  the  terms  of  an  agree- 
ment in  writing  is  not  admissible,  but  evidence  to  show  that 
there  is  not  an  agreement  at  all  is  admissible."  And  Cromp- 
t<m,  J.,  said,  "I  know  of  no  rule  of  law  to  estop  parties  from 
showing  that  a  paper  purporting  to  be  a  signed  agreement,  was 
in  fact  signed  by  mistake,  or,  that  it  was  signed  on  the  terms 
that  it  should  not  be  an  agreement  till  money  was  paid,  or 
something  else  done."  Lord  Campbell  expressed  the  same 
views.  So,  in  Wallis  v.  Littell,'  where  the  defendant  agreed 
in  writing  to  transfer  to  the  plaintiff  a  farm  which  he  held 
under  Lord  Sidney,  upon  the  same  terms  and  conditions  as  in 
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^^^'        his  agreement  with  Lord  Sidney,  and  that  the  plaintitf  should 
Waiters     have  immediate  possession,  it  was  held   that   evidence  was. 
MiLuoAN.    «wiHiissible  to  show  that  at  the  time  of  making  the  writtem^ 
agreement,  it  was  orally  agreed  between  the  parti&s  that  the 
written  agreement  was  to  be  void  if  Lord  Sidney  did  not  con 
sent  to  the  assignment  of  the  farm.     Erie,  C.  J.,  delivering  th- 
judgment  of  the  Court,  said,  "We  are  of  opinion  that  it  (tl 
parol   evidence)  was  admissible.     In  Pyrii  v.  Campbell  ai 
Davis  V.  Jones,  it  was  decided  that  an  oral  agreement  to  tl 
same  effect  as  that  relied  on  by  the  defendant  might  be 
mitted,  without  infringing  the  rule  that  a  contemporaneo  ^< 
oral  agreement  is  not  admissible  to  vary  or  contmdict  a  writte/y 
agreement.     It  is  in  analogy  with  the  delivery  of  a  deed  as  an 
escrow;  it  neither  varies   nor  contradicts   the   writing,   hut 
suspends  the  commencement  of  the  obligation." 

I  cannot  distinguish  the  present  case  from  the  case^  above 
referred  to.  The  defendants  proposed  to  show  that  they  said  to 
the  plaintiff,  in  substance,  and  that  the  plaintiff  assented  to  it, 
"  If  the  vessel  calls  at  Sydney  we  will  agree  to  send  her  to  Port 
Caledonia,  but  if  she  does  not  call  there,  we  will  not  make  any 
aoreement  at  all."    I  do  not  think  that  the  admission  of  such  evi- 

o 

dence  is  any  violation  of  the  rule.     There  must  be  a  new  trial. 

Weldon,  Wetmore,  Palmer  and  Fraser,  JJ.,  concurred. 

Kino,  J.  It  is  of  course  clear  that  where  parties  have  signed 
a  writing  which  purports  to  be  a  contract  between  them,  it 
may  still  be  shown  by  oral  testimony  that  the  writing  was  not 
in  fact  intended  to  operate  as  a  contract,  or  that  it  was  to 
operate  only  upon  the  happening  of  a  certain  event  It  is 
always  a  proper  question  in  such  cases  whether  what  was  put 
in  writing  was  intended  to  be  a  binding  record  of  the  transac- 
tion, and  this  either  absolutely  or  conditionally.  The  doubt  I 
have  had  in  this  case  is,  whether  oral  testimony  can  be  given 
of  a  condition  where  the  subject  of  the  condition  is  already  a 
matter  of  stipulation  in  the  written  record  of  the  transaction. 
I  do  not  think  any  of  the  decided  cases  goes  this  far.  Davis  v. 
Jones^  was  a  case  where  the  writing  was  silent  on  the  matter 
of  which  oral  evidence  was  offered.  There  the  written  con- 
tract had  no  date,  and  the  question  was,  whether  it  operated 
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from  delivery  or  from  the  happening  of  an  event  which  might  ^^83. 
or  might  not  happen,  and  the  Court  says,  "It  was  perfectly  Wattkrs 
competent  to  plaintiff — the  agreement  being  silent  on  the  sub-  millioan. 
ject — to  show  by  parol  testimony  that  it  was  not  intended  to 
take  effect  until  the  happening  of  something  else."  Pym  v. 
CampbdP  was  a  case  where  the  operation  of  the  agreement 
was  conditional  on  the  approval  of  a  third  person.  In  Wallis 
V.  LitteU^  the  defendant,  a  tenant  under  Lord  Sidney,  had 
agreed  in  writing  to  transfer  to  plaintiff  the  leasehold  premises 
upon  the  terms  and  conditions  under  which  he  held  the  same 
under  Lord  Sidney,  and  it  was  held  that  evidence  was  admis- 
sible of  a  previous  oral  arrangement  that  the  written  agree- 
ment was  to  take  effect  only  on  condition  that  Lord  Sidney 
should  consent  to  the  transfer,  and  it  was  considered  on  the 
authority  of  Davis  v.  Jones  and  Pym  v.  Campbell  that  the 
verbal  arrangement  suspended  the  operation  of  the  written 
agreement.  In  Rogers  v.  Hadley''^  the  writing  was  not  a  record 
of  the  transaction,  but  was  prepared  to  comply  with  some 
form,  and  the  real  contract  was  outside  of  the  writing.  Bram- 
well,  B.,  says,  "Where  parties  have  put  down  in  writing  the 
agreement  between  them  (or  professed  to  do  so)  we  cannot  add 
to  it  or  subtract  from  it  or  vary  it  in  any  way,  because  other- 
wise it  would  defeat  that  which  was  the  primary  intention  in 
putting  it  in  writing.  But  where  parties  write  and  sign  some- 
thing, and  (if  one  can  understand  such  an  absurd  condition  of 
things j  they  say,  *this  is  not  a  record  of  any  agreement  be- 
tween us,  we  do  not  mean  what  we  say,  we  have  put  it  down 
for  some  fanciful  reason  or  other,'  it  is  not  binding  upon  them." 
There  may  be  a  distinction  between  cases  like  this  last,  where 
the  existence,  (under  any  circumstances,)  of  a  binding  contract 
in  writing  is  denied,  and  cases  like  Davis  v.  Jones,  Pym  v. 
Camphell,  and  Wallis  v.  Littell,  where  the  validity  under  certain 
circumstances  of  the  written  record  of  the  transaction  is  admit- 
ted, and  where  the  only  question  is  as  to  the  conditions  under 
which  it  is  to  become  operative  as  a  contract.  Here  the  charter- 
party  is  a  mercantile  document,  drawn  up  to  give  effect  to  a 
real  transaction  of  a  proposed  affreightment,  the  defendant 
contending  however  that  it  was  to  take  effect  as  a  contract 
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^^^'       only  upon  the  happening  of  a  certain  event.     The  chartcr- 
Wattbm     party  states  that  the  vessel  was  then  "on  her  passage  from 
MiLUGAir.    I'inierick,  Ireland,  to  North  Sydney,  C.  B.,"  and  it  was  con- 
tended for  the  plaintiff  on  the  authority  of  BeJm  v.  Barness,^ 
and  not  controverted  by  the  other  side  that  this  statement  was 
a  stipulation  that  the  vessel  was  then  on  such  passage.     Sup-    - 
posing  this  to  be  so,  the  proposed  evidence  that  it  was  verbally  — 
agreed  that  the  chaiter-party  should  have  no  effect  in  case  the 
vessel  should  not  be  on  her  passage  to  North  Sydney  wouU 
render  the  stipulation  in  the  charter-party  entirely  nugatory  — ' 
for  if  the  vessel  was  not  bound  there  the  charter-party  wmiir  — 
not  attach,  and  if  she  was  bound  there  the  stipulation  in  th^^ 
charter-party  that  she  was  then  bound  there  from  Limericl= 
would  have  no  force  as  a  stipulation,  because  it  would  relat— « 
to  an  event  that,  accoixiing  to  the  case  of  the  defendant,  haxzi 
to  take  place  before  there  could  be  any  liability  at  all  undc^r 
the  charter-party ;  in  other  words,  that  which  was  stipulated 
for  by  the  charter-paity,  viz.,  that  the  vessel  was  then  on  her 
passage  from  Limerick  to  Sydney  would  cease  to  be  a  matter 
of  stipulation  at  all  under  the  charter-party.     When  something 
is  said  to  be  a  condition  precedent  to  a  contract  becoming  oper- 
tive,  does  not  this  imply  that  when  the  condition  takes  place, 
the  contract  shall  stand  and  have  an  operation  as  a  contract  in 
all  its  part's ;  and  can  it  in  such  case  be  paiily  operative  ami 
partly  inopeiutive  ?    In  all  the  cases  before  referred  to  where 
oral  testimony  was  given  of  a  condition  pi*ecedent  to  the  bring- 
ing into  force  of  a  written  agreement,  the  condition  was  not 
inconsistent  with  anything  that  was  to  be  brought  into  force 
upon  the  happening  of  the  event,  and  when  the  event  hap- 
pened  the  agreement  became  operative  in  all  its  parts  as 
though  it  liad  been  absolute  in  the  first  instance ;  and  it  is 
because  I  fdel  it  difficult  to  see  how  this  agreement  can  be 
partly  brought  into  force  and  partly  not  brought  into  force, 
that  I  feel  constiuined  to  point  out  (without  being  at  all  satis- 
fied but  that  my  learned  brethren  are  after  all  right)  that  at 
least  this  case  carries  the  exception  to  the  general  rule  farther 
than  it  has  yet  been  carried  by  any  decided  case. 

New  trial  grawted. 

if&aarfiL 
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Ex  PARTE  LOANE.  1883. 

Ex  PABTE  GR0VE8.  April  13.~ 

AUachment — Contempt  of  Court — Constable  selling  goods  after  being 
serveil  vyiUi  certiorari  containing  stay  of  proceedings — hUerroga- 
lories — Wlievi  to  be  filed — Costs  of 

A  constable  who  had  seized  goods  ander  a  warrant  issued  by  a  Justice  on  a 
conviction  made  by  him,  was  served  with  a  rale  n'm  for  a  certiorari,  con- 
taining an  order  for  stay  of  proceedings,  but  went  on  and  sold  the  goods. 

Ueldf  that  he  was  gnilty  of  a  contempt  of  Court,  and  that  it  was  no  excuse  to  say 
that  he  did  not  think  the  certiorari  restrained  him  from  selling.  But  where 
he  had  made  restitution,  and  paid  the  costs  of  the  application,  he  was  ordered 
to  be  discharged  from  custody. 

Where  an  attachment  for  contempt  was  ordered  by  the  Court  to  remain  in  the 
clerk's  office  until  the  first  day  of  the  following  term,  on  the  defendant's 
attorney  undertaking  that  he  would  tlien  appear  in  Court,  the  party  obtaining 
the  attachment  is  not 'entitled  to  costs  of  mterrogatories  before  the  time  ap- 
pointed for  the  defendant  to  appear. 

In  last  Hilaiy  temi,  Jordan  moved  for  attachments  against 
Unah  Hanson  for  contempt  of  Court.  The  affidavits  showed 
that  on  a  former  day  of  the  tenn,  a  rule  nisi  for  a  ceHiorarl 
to  remove  a  conviction  against  each  of  the  applicants  had  been 
granted,  with  a  stay  of  proceedings  in  each  case,  and  the  rules 
had  been  served  on  Hanson,  who  was  a  constable,  and  had  at 
the  time  seized  goods  of  the  applicants  by  virtue  of  waiTants 
of  distress,  issued  under  the  convictions.  Notwithstanding  the 
service  of  the  rules,  Hanson  had  gone  on  and  sold  the  goods. 

Rules  nisi  returnable  on  the  Gth  of  March. 

March  0.  Applehy  shewed  cause,  and  read  an  affidavit  of 
Hanson  stating  that  he  did  not  think  the  rules  nisi  prevented 
him  from  completing  the  seizure  previously  made,  and  going 
on  to  sale;  and  denying  any  intention  of  disobeying  the  order 
of  the  Court. 

A  rule  nisi  for  a  certiorari  would  not  stay  the  sale :  Paley 
on  Conv.  (3d  ed.)  p.  294;  Reg,  v.  Nash;^  Rex  v.  North ;^^  Ex 
parte  Wood%vard,^  [Allen,  C.  J.  Do  you  contend  that  the 
officer,  right  or  wrong,  must  go  on  ?]  The  law  seems  to  recog- 
nize the  fact  that  after  he  has  made  the  seizure  a  rule  nisi  for 
a  certiorari  does  not  restrain  him.  [Allen,  C.  J.  The  Court 
constantly  restrains  a  sheriff  from  proceeding  under  an  execu- 
tion. This  order  is  more  than  a  rule  nisi  for  certiorari — it  also 
contains  an  order  to  stay  proceedings.] 
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1883. 


Ex  parte 

LOANK. 

Ex  parte 
Grovies. 


If  Hanson  really  believed  he  was  acting  according  to  law,  there 
was  no  contempt ;  it  is  the  intent  which  makes  the  contempt. 

Jordan,  in  support  of  the  lule.  The  affidavits  clearly  show 
that  Hanson  had  at  least  the  intent  to  disregard  the  order  of 
this  Court,  because  it  appears  that  when  served  with  the  rule 
he  was  cautioned  not  to  proceed.     See  In  re  Bryant} 

The  Court  took  time  to  consider  the  matter  and  on  the  fol- 
lowing morning  the  learned  Chief  Justice  stated  that  they 
would  order  attachments  to  issue,  returnable  on  the  first  day 
of  next  term  ;  when  Geo,  F.  Gregory,  on  behalf  of  Hanson, 
asked  the  Court  to  allow  the  attachments  to  remain  in  the 
clerk's  office  until  the  first  day  of  next  term,  and  such  order 
was  made,  Hanson  s  attorney  undertaking  that  he  would  ap- 
pear in  Court  on  that  day,  and  that  in  case  he  did  not  appear 
he  (the  attorney)  would  pay  damages  as  ordered  by  the  Court, 
not  to  exceed  $150  and  costs  in  the  Loane  case,  and  $100  and 
costs  in  the  Groves  case,  and  the  attachments  to  go  in  case  he 
did  not  then  appear. 

April  10.  Appleby,  counsel  for  Hanson,  stated  that  his  client 
was  present  in  Court,  and  he  now  made  application  for  his  dis- 
charge, or  that  he  might  be  allowed  to  give  bail,  he  having 
made  full  restitution  and  paid  all  costs.  He  said  he  wished  to 
call  the  attention  of  the  Court  to  the  fact  that  the  costs  had 
been  very  excessive,  and  that  interrogatories  had  been  filed  and 
charged  for,  although,  as  he  contended,  they  should  not  have 
been  filed  until  after  the  time  for  appearance  under  the  attach- 
ments. [Allen,  C.  J.  The  interrogatories  certainly  should 
not  have  been  filed  until  after  the  time  appointed  by  the  Court 
for  Hanson  to  appear.] 

Jordan  stated  that  the  costs  had  not  been  taxed  because  of 
the  express  request  of  Hanson.  He  had  no  desire  to  have  him 
detained. 

Allen,  C.  J.  I  think  that  Mr.  Hanson  has  already  been  suffi- 
ciently punished  and  that  he  should  be  discharged.  The  costs 
should  be  taxed  by  the  clerk ;  but  this  matter  should  not  be 
mixed  up  with  the  question  of  Hanson's  discharge. 

Weldon,  Palmer,  King  and  Fraser,  JJ.,  concurred. 

Wetmore,  J.    If  Mr.  Hanson  has  been  overchaiged  while 
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in  the  custody  of  the  Court,  the  matter  should  be  settled 
before  he  is  discharged.  I  am  not  prepared  to  give  my  judg- 
ment until  I  see  the  bill  of  costs. 

Order  of  discharge  gi'anted. 


1883. 
Ex  parte 

LOANE. 

Ex  parte 
Groves. 


CiETCHELL  v.  DURCHILL. 

Tnaf — Evid^nre — Where  evideiice  of  plaintiff  and  his  intnesses 

contradictory. 

Where  plaintiff  proved  a  trespass  committed  by  defendant,  and  then  called  a 
witness,  whose  evidence,  if  true,  showed  that  no  trespass  had  lieen  committed : 
IIM^  that  the  question  should  be  submitted  to  the  jury. 

This  was  an  action  of  trespass  qaare  dauswni  fregit  tried 
before  Mr.  Justice  Weldon  at  the  Northumberland  Circuit  in 
September,  1882.  The  plaintiff  and  defendant  were  ownei-s  of 
adjoining  lands.  The  boundary  line  between  them  was  not 
clearly  defined  in  the  title  deeds  of  either,  but  a  fence  which 
had  been  recognized  as  the  boundary  between  the  properties  l»3' 
the  former  owners  for  several  years,  had  also  been  adopted  by 
the  plaintiff  and  defendant  since  their  possession  under  their 
deeds,  dated  in  1875  and  1879  respectively.  In  1881  the 
defendant  pulled  down  the  fence  and  rebuilt  a  new  one  which 
the  plaintiff  claimed  was  placed  in  upon  his  land,  and  he  there- 
upon brought  the  present  action. 

At  the  trial,  the  evidence  offered  on  behalf  of  the  plantiff 
was  contradictory ;  one  of  his  witnesses  stating  that  he  was 
engaged  in  replacing  the  fence,  and  that  the  posts  of  the  new 
fence  were  put  in  the  same  holes  as  those  in  which  the  former 
posts  stood.  The  learned  Judge  was  of  opinion  that  there  was 
no  evidence  to  leave  to  the  jury  and  granted  a  nonsuit. 

April  IG,  1883.  Geo.  F,  Gregorf/,  on  behalf  of  the  plaintiff, 
moved  to  set  aside  the  nonsuit,  and  for  a  new  trial.  There 
was  contradictory  evidence,  and  although  the  contradiction 
appeared  in  the  testimony  of  the  plaintiff's  witnesses,  the  ques- 
tion should  have  been  left  to  the  jury.  There  was  evidence 
that  the  defendant  removed  the  fence,  which  was  a  trespass 
in  itself,  the  fence  being  a  party  one. 

Davidson,  Q,  C,  conti-a.  The  deeds  offered  in  evidence  only 
described  two  sides  of  the  property.    The  old  fence  was  the 


1883. 


April  JO, 
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^^^'       recognized  boundary  line,  and  the  plaintiff's  witness  testified 

Getchell    that  the  new  fence  was  put  up  on  the  same  spot  as  the  old. 

BuRCHiLL.    ^^®  evidence  of  the  plaintiff  that  the  fence  had  been  rebuilt 

upon  his  property  was  contradicted  by  his  own  witness,  and 

he  has  failed  to  prove  his  cause  of  action. 

Gregory y  in  reply.  The  fact  that  the  plaintiff's  witness  con- 
tradicted the  statements  of  the  plaintiff  himself  does  not  affect 

his  right  to  have  the  case  go  the  jury. 

Cur,  adv.  wit 

Allen,  C.  J.,  now  stated  that  it  was  tlie  opinion  of  the 
majority  of  the  Court  that  there  was  sufficient  evidence  to 
create  a  doubt  regarding  the  position  of  the  fence,  and  that  the 
learned  Judge  should  have  left  the  question  to  the  jury.  The 
fact  that  the  contradictory  evidence  was  given  by  the  plaintiff 
and  his  witness  did  not  affect  the  case.  A  new  trial  should  be 
granted. 

Weldon,  J.     I  entertain  the  same  opinion  as  I  did  at  the 

trial.  The  fence  was  replaced  by  the  defendant  making  a  new 
one.  I  could  not,  from  the  evidence,  discover  that  the  plaintiff 
had  any  right  to  the  eastward  of  that  fence,  and  no  line  appeared 
to  have  been  run.  The  man  who  replaced  the  fence  swore  he 
put  the  posts  in  the  same  holes  the  former  posts  stood  in.  I 
was  unable  to  discover  what  I  should  leave  to  the  jury. 

New  trial  graTiied. 


1883.  Ex   PARTE  MAHAR. 

'April  SO.  Ex   PARTE   COUGHLIN. 

Canada  Temperance  Act,  1878 — Toum  of  JfiUtoum —  Wheiiier  a  "dty** 

or  ^^  count]/"  within  meaning  of  Act, 

The  Town  of  MiUtown  is  neither  a  city  nor  a  county,  within  the  meaning  of 
The  Canada  Temperance  Act,  1878,  and  is  not  entitled  to  a  separate  vole 
under  the  Act  from  the  rest  of  the  county  of  Charlotte. 

Grimmer,  Q.  C,  shewed  cause  against  a  rule  nisi  for  a  fC)*- 
tiorarh  granted  by  His  Honor  Mr.  Justice  Weldon,  to  remove 
a  conviction  had  before  the  Commissioner  of  the  Parish  of  St 
Stephen's  Civil  Court  against  the  applicants  for  selling  liquors 
contrary  to  the  provisions  of  the  Canada  Temperance  Act  of 
1878.    The  ground  on  which  the  rule  nin  was  obtuned  was 
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that  the  town  of  Milltown,  where  the  offence  was  committed,        l^^* 
being  an  incorporated  Town  under  a  Provincial  statute,  was     JBxpaine 
a  city  within  the  meaning  erf  section  2  of  the  Canada  Temper-      Mahah. 
ance  Act;  and  that  a  separate  vote  wa;*  necessary  before  the  Act    ^v^rtt 
could  be  brought  into  force  there,  and  that  as  no  separate 
election  for  the  Town  had  \iQ&ti  held,  the  conviction  could  not 
be  sustained. 

He  contended  that  the  town  of  Milltown  did  not,  under  its 
Act  of  Incorporation,  have  the  necessary  powers  and  privileges 
to  constitute  it  a  city  within  the  meaning  of  the  Canada  Tem- 
perance Act.  He  relied  on  the  judgment  of  Mr.  Justice  King 
in  the  case  of  Ex  parte  McCleave,^  and  the  opinion  of  Mr. 
Justice  Palmer,  published  therewith,  where  a  similar  question 
arose  regarding  the  town  of  Moncton. 

Geo.  F.  Gh'egory  in  support  of  the  rule,  contended  that  under 

the  wording  of  section  2  of  the  Act,  every  town,  township, 

parish,  or  other  division  or  municipality,  except  a  city,  was  a 

"county"  within  the  meaning  of  the  Act.    And  if  the  town  of 

Milltown  was  not  a  city,  it  might  fairly  be  argued  that  it  was  a 

"county,"  and,  as  such,  entitled  to  a  separate  vote.    It  was 

a  licensing  district,  had  municipal  powers,  and  for  the  purposes 

of  the  Act  was  a  "county." 

Cur.  adv.  wU. 

The  Chief  Justice  now  stated  that  it  was  the  opinion  of  the 
Court  that  the  town  of  Milltown  was  not  a  city  within  the 
meaning  of  the  Act;  neither  could  it  be  deemed  a  county  under 
the  Act,  and  was  not  therefore  entitled  to  a  separate  vote.  The 
rules  granted  in  these  cases  should  be  discharged. 

Rules  discharged. 

121  N.  B.  Rep.  815. 
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1883.  Ex  PARTE  TURNER. 


April  i^O,      Certiorari — County  Court  Judge — Review — Where  Judge  dots  wt 

exceed  his  jurisdiction. 

The  deciuon  of  a  Coimty  Court  Judge  in  a  review  case,  under  the  ContoL  Stat 
c.  60,  ii  final,  if  he  hae  jurifldiction  over  the  matter,  or  has  not  exceeded  his 
juriBcLiction ;  and  a  certiorari  will  not  be  granted  to  bring  up  the  prooeediogi. 

February  17, 1883.  Blair  moved  for  a  rule  nisi  for  a  ccr- 
tuyi^ari  to  bring  up  proceedings  on  review  had  before  the  Judge 
of  the  County  Court  of  Westmorland,  in  which  the  Judge 
made  an  order  directing  "that  the  verdict  rendered  and  given 
against  the  defendant  and  in  favor  of  the  plaintiff  be  set  aside, 
and  that  a  nonsuit  be  entered." 

He  contended  that  such  an  order  does  not  disturb  the  judg- 
ment.   The  setting  aside  of  the  verdict  and   entering  of  a 
nonsuit  does  not  ''reverse  the  judgment  or  alter  the  same  in 
any  respect,"  as  provided  by  the  Statute.    [Allen,  C.  J.    Does 
not  the  entering  of  the  nonsuit  substantially  set  aside  the 
judgment  ?]    The  order  granted  by  the  Judge  does  not  inte^ 
fere  with  the  judgment — it  still  stands.    [Allen,  C.  J.    There 
cannot  possibly  be  two  judgments  in  the  same  cause  at  the 
same  time.     The  point  of  your  contention  is  a  mere  technicality. 
I   think  the   Court  has  no  power  to  hear  the  case  on  its 
merits.]    The  Court  departed  from  that  rule  in  the  case  of  Ex 
parte  Fahey.^     The  tendency  of  the  decisions  of  the  Courtis 
not  to  denude  itself  of  its  jurisdiction.    No  case  goes  so  far  as 
to  decide  that  the  decision  of  the  Judge  of  the  County  Court 
in  matters  of  review  is  final. 

[The  Court  decided  to  hear  the  case  on  its  merits  in  the 

meantime,  and  afterwards  consider  the  right  to  grant  a  eeftio- 

rari  in  such  a  case  as  this;  and  counsel  accordingly  discussed 

the  merits.] 

Cur.  adv.  vuiL 

Per  Curiam.  The  Judge  of  the  County  Court  had  dearly 
the  power  to  made  the  order  he  did  in  this  case;  and  we  tlunk 
that  a  certiorari  will  not  lie  to  bring  up  proceedings  on  review 
had  before  a  Judge  of  the  County  Court,  under  ConsoL  Statatee, 
cap.  60,  where  he  does  not  exceed  his  jurisdiction. 

Biule  refuMi.^ 

in  K.  K  R^  801 
*Mr.  Joitfoe  Wmcota  ww  not  prewnt  when  the  jodgnaBl  cf  tlieOMntmMbini 
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PHEENY  V.  AIKEN.  1883. 

Evidence — AccowUs — Previous  settlement  toith  tidrd  parties — Effect  of    ^^  ^' 

as  an  admission  of  correctness. 

P.  entered  into  an  agreement  with  A.  to  get  out  lumber  for  him,  and  alao  to 
ti^e  charge  of  suppues  formahed  by  A.  for  himself  and  other  operators  under 
oontracta  with  A.  All  supplies  were  to  be  charsed  against  P.  and  he  was  to 
be  credited  with  what  he  delivered  to  A.*8  other  operators.  A  book  was 
kept  by  P.  in  which  he  entered  all  supplies  delivereid  by  him  to  the  other 
operators,  and  A.  settled  with  them  according  to  the  entries  in  this  book, — 
Jtieidf  — in  an  action  by  P.  for  a  balance  due  him  on  account  of  the  lumber — that 
the  book  was  evidence  of  the  supplies  delivered  by  him  to  the  defendant's 
operators,  the  settlement  by  the  defendant  witii  them  according  to  the  entries 
in  the  book  being  an  admission  by  him  of  their  correctness. 

This  was  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered,  tried  before  His  Honor  the  Chief  Justice,  at  the 
York  Sittings,  in  January,  1883. 

The  plaintiff  and  defendant  had  entered  into  an  agreement 
by  which  the  plaintiff  was  to  get  out  lumber  for  the  defendant, 
and  also  to  take  charge  of  a  general  depot  of  supplies  for  him- 
self and  other  operators  under  contracts  with  the  defendant. 
All  supplies  were  to  be  charged  to  the  plaintiff,  and  he  was  to 
be  credited  with  such  supplies  as  he  delivered  to  the  defendant's 
other  operators.  This  action  was  brought  to  recover  a  balance 
due  the  plaintiff  for  the  lumber  got,  after  crediting  all  supplies 
received,  except  what  had  been  delivered  to  the  defendant's 
other  operators.  A  book  was  kept  by  the  plaintiff  in  which  he 
entered  all  supplies  furnished  by  him  from  the  depot  to  the 
defendant's  other  operators,  and  the  defendant  settled  with 
those  other  operators  by  this  book,  charging  them  with  all  the 
supplies  therein  found  chained  against  them.  The  plaintiff 
instead  of  proving  the  delivery  of  the  supplies  to  the  other 
operators,  put  the  book  in  evidence,  subject  to  objection,  and 
relied  on  the  fact  that  the  defendant  had  used  it  in  settling 
with  his  operators,  and  had  charged  them  with  the  goods  therein 
mentioned  as  delivered  to  them.    Verdict  for  plaintiff. 

April  20, 1883.  Geo.  F.  Gregory,  in  behalf  of  the  defendant, 
moved  for  a  new  trial,  for  the  improper  reception  of  the  book 
in  evidence.  The  fact  that  the  defendant  settled  with  his  men 
according  to  the  accounts  in  the  book  handed  to  him  by  the 
plaintiff,  does  not  make  the  book  evidence  between  the  plain- 
tiff and  defendant,  nor  preclude  him  from  going  into  the  accounts 
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^883.        when  settling  with  the  plaintiff.     There  was  no  evidence  that 
Pjuueny      he  had  admitted  the  correctness  of  the  accounts  as  between  him 
AiKBK.      ^^  ^^^  plaintiff.     [Allen,  C.  J.    Is  not  the  settlement  with 
the  men  according  to  the  book,  an  admi^ion  by  the  defendant 
that  the  plaintiff  had  delivered  the  goods  to  them  ?]     If  the 
settlement  had  been  in  the  form  of  a  declaration  to  the  plaintiff* 
that  he  had  done  so,  it  might  have  been  an  admission.     As  it 
was,  however,  it  amounted  to  nothing  more  than  as  if  he  had. 
said  to  the  men,  "Pheeny,"  (the  plaintiff),  "says  he  deliverecb^ 
these  goods,  and  I  must  chai*ge  them  against  you.*'     It  was  th^ 
plaintiff's  duty  to  show  affirmatively  how  he  distributed  th 
goods,  otherwise  he  would  have  the  benefit  of  any  errors  i: 
chaiging  the  operators,  while  the  defendant  would  be  liable 
make  good  such  errors. 

/.  A.  Vanwart,  contra,  was  not  called  upon. 

Per  Cv/riam.  We  think  the  book  was  proper  evidence  of 
the  supplies  delivered  by  the  plaintiff  to  the  other  operators. 
The  defendant  acted  as  if  the  accounts  were  correct,  and  in 
effect  stated  to  his  men  that  they  were  so.  The  settlement  by 
the  defendant  with  his  men  according  to  the  accounts,  was 
clearly  an  admission  of  their  correctness. 

New  trial  I'eficsed 


18^'  THE  QUEEN  v.  THE  MUNICIPALITY  OF  CHARLOTTE. 

April  28.      Mandamvs — Affidavit  on  which  granted —  When  objection  to  can  be 
taken — MwnicipalUy — Mandamus  isstted  to —  W7io  to  make  return. 

Where  a  mandamus  has  been  iasued,  and  returned,  and  a  role  niri  has  been 
granted  to  qaaah  the  retain,  it  is  too  late,  on  diowing  oanae  against  tooh 
rale,  to  object  to  the  sofficiency  of  the  affidavits  on  whidi  the  mandsmu 
was  granted. 

Where  a  mandamus  issaed  direoted  to  the  Municipality  of  a  County,  the  Ntini 
should  be  made  by  the  Municipality  under  its  seal,  and  not  by  the  waidsn ; 
and  it  is  no  excuse  to  say  that  then  had  bean  no  meeting  of  the  Munici- 
pality. 

October  10, 1882.  Fraser,  Q.  C,  moved  to  quash  tilie  rotam 
to  a  mandamus  issued  by  this  Court,  to  oompel  the  deCendaots 
to  pay  a  corooeir's  fee  for  holding  an  jiKjuest  The  objoetioBs 
tp  ihe  retam  were — 

1.  It  ought  to  be  undtf:  the  seal  o£  the  wuoioipafity»  the 
vriit  bfi^  dica^ted  ^  that  (mp(xmiim* 
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2.  The  warden  should  have  called  a  meeting  of  the  council.        ^^^' 
It  was  not  sufficient  for  him  to  say  there  had  been  no  meeting   The  Queen 
since  January.    [Allen,  C.  J.    The  Act  says  he  may  call  a  xhe  Munici- 
meeting  on   the   application   of  four   members :  has  he  any    ^ality  of 
general  power  to  call  a  meeting  ?]    I  think  not ;  but  it  is  his 

duty,  in  obedience  to  this  writ,  to  get  the  application. 

3.  Under  the  law,  the  council  have  no  discretion.  This  is 
really  no  return.  They  c£UQnot  determine  that  the  inquest  was 
unnecessary.  Cap.  63,  Consol.  Statutes,  gives  the  council  no 
disci'etion.  It  says,  "For  every  inquest  the  coroner  shall  be 
paid,  &c.,  out  of  the  public  funds." 

4.  Supposing  I  am  wrong,  they  should  set  forth  the  reason 
in  the  return.  [Weldon,  J.  Tliere  is  a  very  able  letter  of  Lord 
Selbome,  appearing  in  the  Law  Magazine,  on  the  duty  of  coro- 
ners to  hold  inquests.]  The  King  v.  Juaticea  of  Kent,^  ought 
to  be  referred  to.  [Allen,  C.  J.  There  is  a  case  in  our  own 
Court  from  Kent  County:  Ex  parte  Wilson,^']  That  was  a 
case  between  two  coroners.  By  the  English  law  as  stated  in 
Rex  V.  Justices  of  Kent y  the  Justices  were  to  determine  whether 
the  inquisition  was  duly  taken;  but  by  our  statute  the  coroner 
alone  is  to  be  the  judge. 

5.  The  statement  that  ''no  inquisition  was  duly  taken, 
returned  and  filed,''  is  double  and  argumentative.  [Palmer,  J. 
When  the  return  says  no  inquisition  has  been  returned,  does 
not  that  mean,  returned  to  the  proper  place  ?  Allen,  C.  J. 
The  coroner  has  not  earned  his  money  till  he  has  returned  the 
inquisition  somewhere.]  Where  a  person  has  been  committed 
for  trial,  the  coroner  is  required  to  send  the  inquisition  to  the 
clerk  of  the  Crown  on  the  Circuits.  See  p.  1086  Consol. 
Stat.  The  return  is  bad  for  being  double — Rex  v.  Mayor  of 
Lyme  Regie.^ 

On  these  grounds  I  move  for  a  rule  nisi  to  quash  the  return, 
probably  also  for  a  peremptory  mandamus.    Rule  nisi. 

April  18, 1883.  Orirn/mer,  Q.  C,  shewed  cause.  There  is  a 
preliminary  objection,  that  the  affidavit  on  which  the  applica- 
tion for  the  mandamus  was  made  is  not  sufficient.  [Haning-. 
ion,  Q.  C,  who  appeared  to  support  the  rule,  objected  to  that 
question  being  now  discussed.]    [Allen,  C.  J.    I  think  you 

111  Bwt  £0.  'S  Hao.  450.  >1  Doug.  117.  * 
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18S3.        cannot,  after  a  mandamus  has  issued,  question  the  sufficiency 

-        -  

The  Queen    of  the  affidavits  on  which  it  was  granted.]     I  would  refer  to 
The  Mu»ia-  ^^  ^-  -J^farf/ote  Pier  Co.^     The  mandamus  was  misdirected. 
FALFTY  OF    Thcrc  is  no  such  corporate  body  as  "  The  Municipality  of  the 
County  of  Charlotte."     It  should  have  been  directed  to  "The 
Municipality  of  Charlotte" ;  it  was  served  upon  them.    This  ii 
a  defect  in  substance.     See  Consol.  Stat.,  cap.  2,  and  cap.  99,  sees. 
1, 3  and  7.    Again,  the  mandamus  does  not  state  the  time  of  the 
death  of  the  party.    Time  is  of  the  essence  of  the  matter,  and 
unless  specified,  the  coroner  would  not  be  shown  to  have  juris- 
diction.   As  to  the  sufficiency  of  the  return ;  it  is  not  necessary 
that  it  should  be  under  the  seal  of  the  Municipality:  Ang. 
on  Corporations,  p.  729,  sec.  723.    Objection  was  also  taken 
that  no  meeting  of  the  County  council  was  held  previous  to 
the  making  of  the  return.    [Allen,  C.  J.    The  objection  was 
rather  that  there  was  no  return.]    A  return  was  made,  signed 
by  the  warden.    There  was  not  time  to  allow  a  meeting  of  the 
council  before  the  return  day  would  be  up.    [Weldon,  J.   An 
application  could  have  been  made  to  have  the  time  for  making 
the  return  extended.]    The  return  being  signed  by  the  warden 
must  be  accepted  as  if  made  by  the  council ;  the  council  only 
could  object.    [Allen,  C.  J.    We  think  there  was  no  proper 
return.]     Then  I  would  ask  for  time  to  have  the  return 
amended. 

Eaningtonj  Q.  0.,  in  support  of  the  rule,  contended  that  as 
it  was  clear  the  return  was  bad,  it  was  virtually  a  judgment 

in  favor  of  the  applicant.    It  could  not  be  dealt  with  as  if  it  was 
an  application  to  amend  pleadings.     If  the  return  was  not 

sufficient,  a  peremptory  mandamus  must  follow.     He  sag* 

gested  that  as  the  amount  claimed  by  the  coroner  was  veiy 

small,  it  would  be  better  for  the  matter  to  stand,  and  see  if  an 

arrangement  could  not  be  effected.    * 

On  the  last  day  of  term,  WetTnore,  Q.  C,  stated  that  no  set- 
tlement had  been  made,  and  moved  for  judgment. 

Per  Curiam. 

Ride  abmjluie. 
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STEADMAN  v.  VENNING,  1883. 

HANSON  V.  THE  SAME.  ApHl  S4. 

SPURR  V.  THE  SAME. 

Trespass — Damages — Excessive — Where  jury  must  /lare  acted  under 

influence  of  undue  motives — ^^eiv  trial. 

Three  sevend  actions  for  trespass  and  assault,  were  brought  by  A,  B.,  and  C. 
respectively,  riparian  propnetors  of  land  fronting  on  rivers  above  the  ebb 
ana  flow  of  the  tide,  for  forcibly  seizing  and  taking  away  their  fishing  rods 
and  lines,  while  they  were  engaged  in  fly-fishing  for  salmon  in  front  of  their 
respective  lots.  T))o  defendant  was  a  Fishery  Oiiicer,  appointed  under  **  The. 
Fisheries  Act,"  (.SI  Vict.  c.  60),  and  justified  the  seizure  on  the  ground  that 
the  plaintiffs  were  fishing  without  licenses,  in  violation  of  an  Order  in  Ck>uncii 
of  June  1879.  Some  force  was  used  towards  the  plaintiffs  to  compel  them  to 
give  up  their  rods,  kc. ,  though  there  was  no  actual  injury,  the  defendant 
presenting  a  pistol,  and  threatening  to  use  it,  if  resistance  was  made.  Each 
of  the  plaintiffs  obtained  a  verdict:  A.  (who  was  a  County  Court  Judge) 
recovenog  $3000  dam^es ;  B.  $1200  ;  and  C.  (ilOOO. 

Held,  by  Allen,  C.  J.,  Palmer  and  Kino,  JJ.,  (Weldon  and  Wetmobe,  JJ., 
dissentine),  that  the  damages  in  each  case  were  excessive  ;  but,  in  the  cases 
of  B.  and  C.,  not  so  excessive  as  to  justify  the  interference  of  the  Court. 
In  A.'s  case,  a  new  trial  was  granted  unless  the  plaintiff  consented  to  reduce 
the  damages  to  $1500. 

These  were  actions  for  trespass,  assault,  and  malicious  prose- 
cution. 

Each  of  the  plaintiffs  in  the  two  fii-st  cases  claimed  to  be  the 
owner  or  joint  owner  of  a  lot  of  land  on  the  south-west  branch 
of  the  Miramichi  river,  situated  above  the  ebb  and  flow  of  the 
tide,  and  while  engaged  in  fly-fishing  for  salmon,  on  the  said 
lots,  the  defendant,  who  was  the  inspector  of  fisheries  for  the 
Province  of  New  Brunswick,  and  was  at  the  time  acting  as 
such  fishery  officer,  under  direct  instructions  from  the  Depart- 
ment of  Marine  and  Fisheries,  went  upon  the  land  where  the  • 
plaintiffs  were  fishing  and  made  a  seizure  of  their  fishing  rods, 
reels  and  lines  claiming  that  he  had  a  right  to  do  so  under  the 
Fisheries  Act,  by  reason  of  the  plaintiffs'  violation  of  the  fol- 
lowing order  in  Council  dated  June  11th,  1879  :  "Fishing  for 
Salmon  in  the  Dominion  of  Canada,  except  under  the  authority 
of  leases  or  licenses  from  the  Department  of  Marine  and  Fish- 
eries, is  hereby  prohibited."  Neither  of  the  plaintifiis  had  any 
such  lease  or  license,  but  claimed  the  right  to  fish  without 
it,  by  reason  of  their  being  riparian  proprietors. 

In  the  case  of  Spurr,  the  facts  were  similar  except  that  he 
was  fishing  on  the  Nepisiguit  river  where  he  was  a  riparian 
proprietor. 

Steadman's  case  was  tried  before  Mn  Justice  Weldon  at 
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the  York  Sittings.  The  plaintiff  was  the  Jadge  of  the  York 
County  Court,  and  his  position  was  relied  on  by  his  counsel  as  a 
ground  for  awarding  large  damages.  The  jury  gave  a  verdict 
for  $3000. 

Hanson's  case  was  tried  before  Mr.  Justice  Weldon  at  the 
York  Sittings,  and  the  jury  found  a  verdict  for  the  plaintiff, 
for  $1000. 

Spurrs  case  was  tried  before  Mr.  Justice  Wetmore  at  Glou- 
cester Circuit,  and  the  jury  found  a  verdict  for  plaintiff,  for 
$1200. 

April  16, 1883.  Hannson  moved  in  each  case  to  have  the 
verdict  set  aside  and  a  nonsuit  entered  pursuant  to  leave  re- 
served, or  failing  that,  for  a  new  trial  He  stated  that  although 
this  Court  had  in  the  case  of  Phair  v.  Venning/  after  hearing 
counsel  on  the  same  points,  decided  against  the  motion  for  non- 
suit, he  wished  in  the  present  argument  to  be  considered  as 
taking  all  the  points  set  out  in  the  notice.  The  grounds  for 
nonsuit  in  each  case  were  as  follows : 

1.  The, plaintiff  did  not  shew  that  he  had  an  exclusive  right 
of  iishing  at  the  place  where  he  was  fishing ;  the  title  to  the 
bank  and  bed  of  the  river  being  shewn  to  be  in  the  New 
Brunswick  and  Nova  Scotia  Land  Company,  acid  his  finhing 
was  illegal  without  a  license  from  the  department  of  Marine 
and  Fisheries.  The  right  of  iishing  will  not  pass  except  by 
deed  or  grant :  Coulson  &;  Forbes  on  Waters,  336,  341  and  342. 

2.  But  even  if  the  plaintiff  had  an  exclusive  right  of  fishing 
in  the  place  where  he  was  fishing,  his  fishing  was  ill^^al,  as 
being  in  contravention  of  the  Regulation  of  June  11th,  1879, 
which  applied  to  all  persons,  whether  they  had  exclusive  right 
of  fishing  or  not :  Vinton  v.  Wdah  ;*  Waters  v.  Lilley  ;^  Cam- 
monwealth  v.  Cliapin  ;*  Buimham  v.  Webster  ;*  Nidcerson  v. 
Brackett;^  Commonwealth  v.  McCwrdy;'^  Robertson  v.  The 
Qween;^  Valin  v.  Langlois;^  City  of  Fredericton  v.  The 
Queen ;^^  Steadman  v.  Robertson;^ ^  Robertson  v.  Steadman;^^ 
Hawkins  v.  Ooithercole;^^  Maxwell  on  Statutes  (1851),  8.3 
and  46. 
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The  defendant  was  a  Justice  of  the  Peace  and  entitled  to 
notice,  as  the  act  complained  of  was  one  of  office  or  official : 
Consol.  Stat.,  c.  90,  sec.  8;  The  Fisheines  Act,  (1868.) 

4.  The  defendant  was  acting  under  an  Act  of  the  Parliament 
of  Canada,  namely  The  Fisheries  Act,  and  was  not  liable  to  any 
action  or  suit :  Consol.  Stat.,  c.  89. 

5.  There  was  no  evidence  to  support  the  count  for  malicious 
prosecution. 

On  the  motions  for  new  trial,  he  contended  that  the  damages 
were  excessive*.  The  defendant  was  acting  as  an  officer  of  the 
Government,  and  acted  with  probable  cause,  and  only  such 
damages  should  have  been  allowed  as  would  have  been  a  fair 
compensation  for  the  articles  seized.  As  a  matter  of  law,  the 
plaintiff  was  entitled  to  such  compensation,  and  the  learned 
Judge  should  have  so  directed  the  jury.  Where  the  elements 
of  malice  or  vindictiveness  do  not  exist,  only  compensation 
should  be  given.  [Aj.len,  C.  J.  I  cannot  agree  with  you. 
When  it  is  necessary  for  the  parties  to  bring  actions  to  recover 
damages  for  wrongs  committed,  the  jury  are  not  limited  to 
the  amount  of  damage  actually  sustained.]  I  would  refer  to 
Sedgwick  on  Damages,  476 ;  Merest  v.  Hwrvey.^  The  learned 
Judge  was  also  wrong  in  telling  the  jury  in  Steadman's  case 
that  the  Government  of  Canada  were  the  parties  from  whom 
the  damages  were  to  be  recovered,  and  that  they  should  give 
such  liberal  damages  as  a  gentleman  would  want  to  receive 
from  the  Government.  It  did  not  necessarily  follow  because 
the  defendant  was  acting  as  an  inland  officer  that  the  Dominion 
Government  was  to  pay  the  damages.  It  was  also  misdirec- 
tion in  telling  the  jury,  that  they  might  consider  the  plaintiffs 
position.  The  fact  that  he  is  a  Judge  does  not  entitle  him  to 
any  greater  damages. 

Wdinoix,  Q.  C,  contra.  The  Government  acted  in  this  mat- 
ter in  the  face  of  the  decision  in  the  case  of  Steadman  v.  Roh- 
eHsmi,  and  after  Judge  Steadman  had  ofTered  to  agree  to  a 
special  case  to  have  the  question  of  his  right  to  fish  decided. 
Had  the  defendant  merely  wished  to  test  the  rights  of  the 
parties  he  would  have  accepted  this  proposal.  Instead  of  that, 
he  followed  these  parties  to  the  river,  and  beside  interfering 
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wiih  their  just  rights  of  fishing,  in  the  case  of  Mr.  Steadman, 
insulted  him  by  the  altogether  unnecessary  act  of  presenting  a 
pistol  and  threatening  to  use  it.  Under  such  circumstances  the 
jury  very  properly  awarded  damages  which  might  be  considered 
not  only  as  compensation  for  the  rod  and  other  articles  confis- 
cated, but  in  the  way  of  punishment.  Even  if  he  had  refused 
to  give  up  the  rod,  it  would  not  justify  the  presenting  of  the 
pistol  [King,  J.  Was  there  anything  more  than  an  assertion 
of  a  right  ?]  It  was  done  in  a  very  unpleasant  manner ;  there 
seemed  to  be  a  great  deal  of  animus  in  the  whole  of  the  pro- 
ceedings. Where  there  is  no  certain  measure  of  damages,  they 
must  be  very  excessive,  or  the  C!ourt  will  not  grant  a  new  trial. 
Mayne  on  Damages,  346;  Bland  y.  Bland  ;^ Phillips  v.  London 
and  South  Western  By.  Co,;*  WentuK>}iJi  v.  Hallett.^  The 
damages  should  be  enhanced  in  the  case  of  Mr.  Steadman  by 
the  fact  that  he  was  a  Judge,  and  the  jury  were  properly 
directed  that  they  might  consider  his  position. 

Harrison,  in  reply.  It  did  not  appear  by  the  evidence  that 
the  defendant  acted  in  these  cases  under  special  instructions. 
He  acted  under  the  general  orders  in  Council  The  case  of 
Steadman  v.  Robertson  did  not  decide  the  point  in  dispute. 

Cut.  adv.  vuU, 

The  foUowing  judgments  were  now  delivered : 

Allen,  C.  J.  The  only  question  in  these  cases  was  whether 
the  damages  given  were  so  excessive  as  to  justify  the  Court  in 
granting  new  trials. 

I  think  the  damages  were  excessive  in  each  case.  No  doubt 
the  rights  of  the  respective  plaintiffs,  as  riparian  proprietors, 
were  interfered  with,  and  the  defendant  intended  to  use  as 
much  force  as  was  necessary  to  carry  out  what  he  believed  to 
be  his  duty  as  a  Fishery  officer,  in  confiscating  their  fishing  rods, 
&C.,  and  it  was  probably  pretty  well  understood  what  amount 
of  resistance  would  be  used  by  the  plaintiflb  to  prevent  his 
doing  so ;  still,  if  the  plaintiffs,  or  any  of  them,  had  seriously 
resisted,  the  consequences  might  have  been  serious.  These  are 
not  cases,  therefore,  in  which  the  damages  should  be  weighed 
in  very  nice  scales.  I  cannot  think,  however,  that  a  verdict  for 
$3000  ought  to  be  allowed  to  stand.    The  jury  were  probably 
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influenced  in  some  degree  by  the  cireumstanee  that  as  the        ^^^' 
defendant  was  a  Dominion  officer,  and  acting  under  the  instruc-    Stbadmak 
tions  of  the  Department  of  Marine  and  Fisheries,  the  Govern-    vmnro. 
ment  would  pay  the  damages ;  and  I  am  not  prepared  to  say     H^^ngoy 
that  that  might  not  fairly  be  taken  into  consideration.    Never-   ^^^__  «. 
theless,  I  cannot  but  think  that  the  jury  in  that  case,  acted 
under  the  influence  of  undue  motives ;  and,  consequently,  that      ®'JJ** 
there  should  be  a  new  trial  unless  the  plaintiff  consents  to   Thb  Sams. 
reduce  the  verdict  to  $1500. 

In  the  other  cases,  though  the  damages  are  considerably 
beyond  what  I  should  have  thought  sufficient  under  the  cir- 
cumstances, I  am  not  prepared  to  say  that  they  are  so  exces- 
sive as  to  justify  our  interference.  It  is  exceedingly  difficult 
for  the  Court  to  draw  the  line  at  which  their  interference  with 
the  legitimate  power  of  the  jury  ought  to  stop :  Williams  v. 
Curried    In  these  cases,  I  think  new  trials  should  be  refused. 

On  the  motions  for  nonsuit,  I  abide  by  the  decision  in  the 
case  of  Phair  v.  Venning  in  Hilary  term. 

Wetmore,  J.  In  the  case  of  Stead/mam  v.  Vewning  I  regret 
not  being  able  to  agree  there  should  be  a  reduction.  The 
jury  were  the  proper  and  only  tribunal  to  fix  the  damages,  and 
in  estimating  them,  had  a  right  to  consider  the  surroundings : 
the  position  of  the  plaintiff,  his  being  a  County  Court  Judge, 
the  conversations  had  between  the  parties  previous  to  commit- 
ting the  allied  trespass,  and  the  manner  in  which  it  was  com- 
mitted. 

It  appears  a  conversation  had  taken  place  between  the 
parties  at  St.  John  previous  to  the  plaintiff  going  on  the  fish- 
ing trip,  in  which  he  informed  the  defendant  of  his  intention 
to  go  on  the  Miramichi  for  the  purpose  of  fishing,  when  the 
defendant  informed  him  if  he  did,  he  would  have  to  seize  his 
rods  and  prosecute  him ;  this,  the  plaintiff  said,  was  quite 
unnecessary.  The  plaintiff  asserted  his  right  to  fish  under  the 
decided  case  of  Stead/nw/a  v.  Bohertaon,  and  declared  his  inten- 
tion to  do  so,  sajring  there  was  no  need  of  any  seizure  or  other 
proceeding,  as  he  would  agree  to  a  special  case  stating  all  the 
fwets,  and  farther,  that  if  the  defendant  wished,  on  his  return,  he 

would  admit  all  the  hdbB  before  a  Justiee  of  the  Peace,  so  that 
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1883. on  the  special  case,  or  the  prosecution,  the  question  or  questions 

Steadman  of  law  could  be  completely  settled.  These  propositions  were 
declined  by  the  defendant,  he  stating  his  intention  to  seize  and 
prosecute  in  the  event  of  the  plaintiff  fishing  without  license. 

The  plaintiff  did  fish,  and  the  defendant  being  in  company 
with  seveml  others — a  sufficient  number  as  likely  to  enforce 
tlie  errand  they  were  on — seized  and  took  his  rod,  the  defendant 
being  armed  with  a  pistol.  Under  these  circumstances,  I  think 
the  jury  could  reasonably  view  the  trespass  as  wilful  and 
most  unnecessary,  as  the  questions  of  law  could  so  readily  have 
been  decided  upon  the  plaintiff's  proposition.  The  juiy  may 
have  very  properly  considered  that  a  number  of  men,  armed 
with  pistols,  or  some  of  them  so  armed,  had  no  right  to  invade 
the  rights  of  the  plaintiff  and  take  from  him  his  fishing  tackle 
at  the  risk  of  very  serious  consequences — how  serious,  they 
seemed  to  care  but  little — and  this  after  the  veiy  reasonable 
proposal  of  the  plaintiff. 

It  was  said  the  Dominion  Government  were  to  indemnify 
the  defendant ;  if  so,  it  was  no  reason  why  the  damages  should 
be  reduced.  I  cannot  see  why,  what  with  other  persons  would, 
in  the  face  of  a  decision  of  this  Court,  be  considered  a  wilful 
trespass,  should  with  these  officials  be  leniently  considered; 
rather  the  contrary,  as  it  would  show  the  Grovernment  that 
juries  would  independently  punish  wilful  trespasses,  whether 
by  direction  of  the  Government  or  not,  and  be  a  lesson  to  pre- 
vent any  power  being  delegated  to  employees  to  commit  such 
acts — as  if  the  judgment  of  this  Court  would  not  prevent,  a 
wholesome  amount  of  damages  might  have  the  desired  effect. 
I  am  not  prepared  to  say  the  damages  are  such  that  this  Court 
should  interfere  with  the  undoubted  right  of  the  jury  in 
assessing  them. 

Weldon,  J.  I  agree  that  the  verdicts  in  these  cases  should 
be  sustained.  I  see  no  reason  why  there  should  be  a  reduction 
of  damages. 

Palmer  and  King,  JJ.,  concurred  with  the  Chief  Justice. 

Fraseb,  J.,  took  no  part. 

The  plavntiff  Steadmcm  having  conaented  to  reduce  tlte 
ijerdict  in  hie  case  to  91600 ^  ihe  rtdea  for  nonsvLit 
and  Tiete;  trial  were  refused. 
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EQUITY  APPEALS. 

L  Whenever  hereafter  an  appeal  is  made  from  a  Decree  or  Order 
of  a  Judge  sitting  in  Equity,  such  Judge,  or,  in  case  of  his  absence 
or  inability  to  attend,  some  other  Judge  of  the  Court,  shall,  on  the 
application  of  the  appellant,  and  on  notice  to  the  Solicitors  of  the 
resjwndents,  settle  and  oixler  which  part  of  the  pleadings,  evidence, 
judgments  and  other  proceedings  shall  be  printed  for  the  use  of  tlie 
Appellate  Court ;  and  the  Court  may,  at  the  heanng  of  the  aj)i)eal, 
refer  to  and  use  any  other  part  of  the  pleadings,  evidence  and  other 
proceedings  in  the  suit  as  thej^  may  think  necessary. 

DIVORCE  COURT  APPEALS. 

2.  On  A]»i)eal8  from  the  Court  of  Divorce  and  Matrimonial  Causes, 
the  Judge  of  such  Court  may,  where  in  his  opinion  a  copy  of  the 
pleadings  and  evidence  is  not  necessary  for  the  heanng  of  the  Appeal, 
state  a  case  for  the  opinion  of  the  Court  of  Appeal,  subject  however 
to  be  amended  by  such  further  return  of  the  pleadings,  evidence, 
judgment,  and  other  proceedings  in  the  cause,  as  the  Court  of  Appeal 
may  think  necessary.     [See  Rule  3,  Trinity  Term,  1868.] 

PRACTICE  IN  EQUITY. 

3.  That  from  and  after  the  present  Term,  all  Bills,  Interrogatories, 
Answers,  Pleas,  Demurrers,  and  other  pleadings  in  Suits  in  Equity, 
shall  be  written  or  printed  on  foolscap  paper,  instead  of  parchment 
as  heretofore  used. 

4.  It  shall  not  hereafter  be  necessary  to  issue  any  Commission  in 
Suits  for  Partition,  or  for  Dower;  but  the  Commissioners  to  be 
appointed  in  any  such  suits,  shall  act  mnder  the  oixler  of  the  Court 
ap])ointing  them,  and  directing  the  partition  or  assignment  of  Dower 
in  the  same  manner  as  has  been  heretofore  done  under  Commissions 
issued  for  that  purpose. 

JOHN  C.  ALLEN, 
J.  W.  WELDON, 
A.  R  WETMORE, 
A.  L.  PALMER, 
G.  E.  KING, 
JNO.  JAS.  FRASER. 
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See  Dower. 
ACQUITTED  DEFEBDAFT-Joint  action 

of  tort— OosU— Time  o£  taxing, 11 

See  Costs.    1. 

AGTIOK  AT  LAW— Commencement  of— 
Against  a  Justice  of  the  Peace— .yin  Prius 
record  proof  of, 66 

See  Practice.    1. 

Refusal  of  assignor  of  debt  to  allow  an 

action  in  his  name— iSuit  in  Equity 124 

See  Pleading. 

Restraining  by  injunction, 142 

See  iNJUNcnoN.    2. 

ADJOnrnrQ  LAUD-OWHEES-Actsof  pos- 
session— line  agreed  upon 377 

See  Possession. 

ADMDHSTBATIOH— Granted  in  different 
countries — Rights  of  administrators, 664 

See  Husband  and  Wits. 

ADMISSIOH  —  Accounts  —  Previous  settle- 
ment wi5i  third  party— Effect  of — Evidence, 
635 

See  Evidence.    4. 

knm/n^Y— Marriage— In  fortifm  State— 
Nteeuity  ofprcvmg  marriage  taw  qftuch  State.] 
On  an  indictment  of  K  for  adultexr  with  L. 
R.  it  was  proved  that  L.  R.  and  J.  R.,  iHio 


ASaULTEBY'—ContiHusd. 

were  citizens  of  the  United  States,  were 
married  in  the  State  of  Maine  by  a  deroy- 
man  who  testified  that  it  was  a  part  of  ms 
duty  to  solemnize  marriages.  E.  was  con- 
victed, but,  on  a  motion  to  quash  the  con- 
viction, it  was  held  that  it  should  have  been 
f>roved  that  the  marriage  was  valid  under  the 
aw  of  Maine,  and  the  conviction  was  quashed. 
Reqina  v.  Ellis, 440 

ADYESSE  F0SSE88I0K-//afuf  owned  by 
tenants  in  eomtnon — Partition  by  content  with- 
out deed — Person  claiming  under  entitled  to 
avail  himself  of  tlie  partition.]  A.  and  B., 
tenants  in  common  of  a  lot  of  land,  divided 
it  without  a  deed  of  partition,  and  afterwards 
occupied  their  separate  ]portion  according  to 
that  division.  .).  came  mto  possession  uter 
the  division  under  A.  of  his  part ; 

Held,  that  he  had  a  right  to  avail  himself 
of  the  partition  and  of  A.'s  occupation. 
Jones  v.  Morgan, 338 

Public  Pound, Ill 

See  Statutory  Title. 

APFEDAVrr—For  bail— Delay  in  filing;  .417 
See  Bail-bond. 

For  review  from  judgment  in  the  Civil 

Court  of  the  town  of  Mon^n — Before  whom 
to  be  sworn, 668 

See  Review.    2. 

— r-Of  justification  of  surety — For  petition 
under  Controverted  Elections  Act — Defective, 

286 

See  Controverted  Elections  Act. 

On  which  Mandamus  was  granted — When 

objection  to  can  be  taken, 636 

See  MANDAifus. 

On  application  to  be  let  in  to  defend  on 

the  merits,  after  judgment  signed— Sufficiency 
of, 146 

See  Judgment. 

Used  on  motion  to  set  aside  a  judgment — 

Sworn  before  the  attorney  who  prepares,  but 
is  not  the  attorney  on  the  record!, 526 

See  Practice.    3. 

APTEE-ACQUIEED  PEOFEETT— Con- 

veyanoe  of  by  bill  of  sale^ 76 

See  EQumr.    1. 
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AGENT — Crediting — Not  pa3anent  of  princi- 
paO, 391 

See  Ship's  Husband. 

Hiring — Statute  of  Frauds, 511 

See  Statute  of  Frauds. 

-Ship's  husband — Part  owner  of  vessel — 


Whether  settlement  of  accounts  by  him  suffi 
cient  account  stated  to  entitle    other  part 

owners  to  bring  action  at  law 391 

See  Ship's  Husband. 

Agreement — Rescission  of  ^Trover — Conversion 
— Third  party  having  property, 1  B.  agreed 
with  C.  to  give  the  latter  a  shigh  in  exchange 
for  a  sewing  machine,  and  delivered  the  sleigh 
to  G.  The  latter  finding  that  the  sleigh  re- 
quired some  repairs  which  B.  should  have 
made,  sent  it  back  for  the  purnose  of  having 
the  repairs  made,  but  not  intenuing  to  rescind 
the  agreement.  B.  sent  the  sleigh  to  the  shop 
of  D.  for  the  purpose  of  having  the  repairs 
made.  Afterwards  C.  demanded  the  sleigh  of 
D.,  who  refused  to  let  him  have  it  unless  a 
charge  of  $9  for  work  done  on  it  originally 
for  B.,  besides  his  charges  for  the  present 
repairs  and  storage,  was  paid. 

Hehit  that  C.  could  maintain  trover  against 
D.  for  the  value  of  the  sleigh,  and  that  the 
latter  could  not  complain  of  the  Judge  leaving 
it  to  the  jury  to  find  whether  the  title  to  the 
sleigh  was  in  B.  or  0.    Bell  v,  Carltle,  . .  453 

Written — Charter-party — Parol  evidence 


—  Wketi  admissible.'^  In  an  action  for  breach 
of  a  charter-party,  which  stated  that  defend- 
ants' vessel,  then  on  a  vovage  from  Ireland  to 
S.  for  orders,  would  on  her  arrival  there  at 
once  proceed  to  C.  and  there  load  from  the 
charterers'  agents  a  full  cargo  of  coal  and  pro- 
ceed to  St.  John,  and  deliver  the  same  to  the 
charterers. 

Breach^ — That  the  vessel  was  not  at  the 
time  of  the  agreement  on  a  voyage  from  Ire- 
land to  S.  for  orders,  but  was  on  a  voyage 
from  Ireland  to  St.  John  and  did  not  proceed 
to  C.  and  load  with  coal,  whereby  plaintiffs 
were  obliged  to  charter  another  vessel  for  that 
purpose. 

At  the  trial  the  charter-party  was  proved 
as  alleeed,  and  also  that  the  vessel  did  not  call 
at  S.  but  came  direct  from  Ireland  to  St. 
John,  and  did  not  deliver  any  coal  to  plain- 
tiffs. Defendants  offered  evidence  to  show  a 
verbal  agreement  made  contemporaneously 
u-ith  the  signing  cf  the  charter-party,  and 
while  one  of  the  defendants  (by  whom  it  was 
signed  as  agent  for  the  other  owners)  was  in 
the  act  of  handing  it  over  to  plaintiffs,  and 
while  he  had  the  control  of  it,  he  said  to 
plaintiffs,  *' Now,  you  are  not  to  have  this 
charter-party,  or  it  is  not  to  be  binding  if  the 


LQ'Sn^^Continxud. 

vessel  does  not  ffo  to  S.,"  to  which  one  of  the 
plaintiffs  said  "  Yes,"cor  words  to  that  effect. 
and  upon  plaintiffs  assenting  to  accept  it  on' 
these  terms  he  gave  them  the  charter-partr. 
This  evidence  was  rejected  and  plaintira  ob- 
tained a  verdict. 

Held  J  by  Allen,  C.  J.,  and  Wkldon,  Wet- 
more,  Palbier  and  Fraser,  JJ.,  (EiKa,  J., 
dubitante)t  that  the  evidence  should  have  been 
received — that  the  object  of  it  was  not  tortry 
the  terms  of  a  written  agreement  thtt  the 
parties  had  already  entered  into,  bat  to  show 
that  the  writing  which  they  had  signed,  hot 
which  was  not  then  a  complete  amement, 
was  not  to  operate  at  all  unless  the  Teasel 
called  at  S.     Watters  v.  Miluuan, 622 

-Where  property  held  under— Party  hold- 


ing to  repay  himself  for  expenditure  from 
profits — Premises  destroyed  by  fire— Who  en- 
titled to  insurance  moneys, 599 

See  Insurance.    3. 

AMENDMENT  —  Conviction  under  Canida 
Temperance  Act,  1878— When  penalty  im- 
posed is  greater  than  the  Act  authcffiKS- 
Whcther  allowable, 309 

See  Canada  Temper.\ncb  Act.    3. 

APPEAL— County  Conrt — Summons  for  new 
trial  not  disposed  of — Refusal  to  set  aside 
taxation  of  costs, 1(H 

See  New  Trial,    2. 

County  Court — Dismissal  of  when  apwU- 

ant  does  not  appear  when  the  case  is  reached, 
.\7. 146 

See  County  Court  Appeal.    1. 

County  Court— Rule — Where  appeal  al- 
lowed—Coats,   455 

See  County  Court  Appeal.    2. 
Judgment  of  the  Court  appealed  from 


may  be  supported  on  other  crounos  than  thoie 

on  which  it  was  decided  below, 258 

See  Ship. 

APPROPRIATIOH- Agreement  for-Wheth- 
er  payment — Rescission  of, 348 

See  Contract. 

ASBVr&kTlOS— Costs  of—PwDer  qf  Govt 
to  review,]  Where  an  order  for  reference  to 
arbitration  made  at  Nisi  PHus  provided  that 
the  costs  of  the  arbitration  should  be  taxed  by 
the  Clerk  as  costs  in  the  cauM^  the  Gout  hai 
no  power  to  review  the  olerk*a  aUowmoe  oftbe 
costs  of  the  arbitrator.  Sitowball  v.  Moib- 
hkad, ^ 
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ARBITBATION   CLAUSE-Marine  Insu- 

ranee  Policy, 14 

See  Insurance.     1. 

AEBEST — Under  execution  issued  out  of  a 
Ju8tic<i*8  Court — Without  search  for  goods  and 
chattels, , 419 

See  False  Imprisonment.     2. 

ASSESSMENT— Of  damages— Affidavit  for 
— Power  of  single  Judge  to  assess  in  term,  526 

See  Practice.     3. 

Of  damages — Bills  of  Exchange — Fraud 

— Disclosure  of  to  Judge, 52g 

See  Practice.     3. 

Taxes — Partly  legal  and  partly  illegal — 

Whether  execution  issued  for  whole  is  void, 
297 

See  Inhabitant. 

ASSIGNEE— Under  Insolvent  Act  of  1869— 
Title  to  land 425 

See  Insolvent  Act  of  1869. 

ASSIGNMENT— Of  debt— Suit  by  assignee 
in  Equity 124 

See  Pleading. 

ATTACHMENT— Cofi^m;)^  of  Court— Con- 
stable HtlUng  goods  after  being  served  with  cer- 
tiorari containing  stay  of  proceedings — Inter- 
rogatories—  IVhfn  to  be  jlltd — Costs  of.]  A 
constable  who  had  seized  goods  under  a  warrant 
issued  by  a  Justice  on  a  conviction  made  by 
hiui,  was  served  with  a  rule  nisi  for  a  certioraHy 
containing  an  order  for  stay  of  proceedings, 
but  went  on  and  sold  the  gouds. 

Heldy  that  he  was  guilty  of  a  contempt  of 
Court,  and  that  it  was  no  excuse  to  say  that 
he  did  not  think  the  certiorari  restrained  him 
from  selling.  But  where  he  had  made  resti- 
tution, and  paid  the  costs  of  the  application, 
he  was  ordered  to  be  discharged  from  custody. 

VN'here  an  attachment  for  contempt  was 
ordered  by  the  Court  to  remain  in  the  clerk's 
office  until  the  Brst  day  of  the  following  term, 
on  the  defendant's  attorney  undertaking  that 
he  would  then  appear  in  Court,  the  party  ob- 
taining the  attachment  is  not  entitled  to  costs 
of  interrogatories  before  the  time  appointed 
for  the  defendant  to  appear.  Er parte  Loane  ; 
Ex  parte  Groves, 629 

ATTESTATION— Of  wUl— Improper— Will 
invalid, 318 

See  Will.    2. 

ATTORNEYS— ^«>wi  of—  Whether  each  mem- 
Iter  must  pay  library  fees — Notice  of  bail  by  firm 
when  one  in  default — Irregularity. '\     Where 

Vol.  XXIL  N.  B.  Reports. 


ATTOENEYS.  -Co«<mti«l. 

two  or  more  attorneys  practice  as  {)artners, 
they  must  all  be  qualitied  by  payment  of 
library  fees  under  Oonsol.  Statutes,  c.  34,  or 
their  proceedings  will  bo  liable  to  be  set  aside. 

Where  special  bail  was  put  in,  and  the 
notice  of  bail  was  signed  by  a  firm  of  attor- 
neys, one  of  whom  had  not  paid  his  library 
fees: 

Held,  by  Allen,  C.  J.,  and  Weldon,  Wet* 
more  and  Palmer,  JJ.,  that  the  notice  was 
not  a  nullity,  but  an  irregularity,  and  plain- 
ti(T's  proper  course  was  to  have  taken  advan- 
tage of  the  irregularity,  by  oppof^ing  the  jus^ 
titication,  or  by  ap))1ying  to  set  the  proceedings 
aside ;  but  by  King,  J.,  that  the  notice  was  a 
nullity,  and  plaintiff  was  entitled  to  treat  it 
as  no  bail,  and  take  an  assignment  of  the  bail- 
bond.    Jones  v.  Milliken 315 

BAIL— Affidavit  for— Delay  in  filing, . . .  .417 
See  Bail- Bond. 


■Notice  of  by  firm  of  attorneys  one  of 


whom  had  not  paid  his  library  fees — Irregu* 
larity, 315 

See  Attorneys. 


-Where  defendant  had  entered,  and  been 


rendered — Belay  in  signing  judgment, . ..  .332 
See  Discuaroe. 

BAIL-BOND— i^or/ei^Mr€  qf—DeUvered  up  to 
be  cancelled — Affidavit  for  bail  and  Entry 
docket— Delay  in  filing. ]  Where  a  defendant 
had  given  a  bail-bond,  but  did  not  put  in 
special  bail  till  after  the  forfeiture  of  the  bond, 
though  before  the  assignment  of  it  to  the 
plaintiff,  the  Court  ordered  the  bail-bond  to 
be  delivered  up  to  be  cancelled — the  plaintiff 
not  having  filed  the  affidavit  for  bail,  nor  the 
Entry  docket  in  the  cause  till  after  the 
special  bail  was  put  in,  and  more  than  thirty 
days  after  the  execution  of  the  capias.  Jones 
V.  Landry, 417 

BILL — In  Equity — Amendment  of  title, . .  76 
See  EQUITY.     1. 

BILL  or  EXCHANGE--S<am/>  Act— Right 
to  affix  double  stamjni — Knowledge —  What  con- 
stitutes.] Plaintiff  took  a  bill  of  exchange, 
dated  26th  December,  1879,  which  was  not 
stamped  at  the  time  and  remained  so  for  about 
two  months,  when  he  took  it  to  his  attorney 
for  collection.  The  attorney  called  his  atten- 
tion to  the  fact  that  it  was  not  stamped,  and 
he  immediately  affixed  double  stamps.  On 
the  trial  plaintiff  admitted  that  he  knew  that 
bills  and  notes  required  to  be  stamped,  but  said 
that  he  never  gave  it  a  thought,  and  his  first 
knowledge  that  the  bill  was  not  stamped  was 

82 
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BILL  OF  EXCHAHGE*— Confi/iw^d. 
when  his  attorney  called  his  attention  to  it. 
The  Judge  admitted  t}ie  bill  in  evidence, 
stating  his  opinion  that  though  as  a  fact 
plaintiff  knew  the  bill  was  not  stamped  when 
he  received  it,  and  knew  that  stamps  were 
necessary,  he  accidentally  and  not  intention- 
ally omitted  to  athx  them,  till  his  attention 
was  called  to  the  omission  in  February,  1880. 
HM^  by  Allkn,  C  J.,  and  Palmer  and 
King,   JJ.,    that  as  plaintitl'  swore  that  his 


CANADA  TEMPERAHCE  ACT,  1878.— Con^nv^. 
held  on  a  petition  to  bring  The  Canada  Tem' 
perance  Act  (41  Vic.  c.  16)  into  operation,  it 
appeared  that  the  votes  for  and  against  the 
petition  were  equal.  An  application  to  the 
Judge  of  the  County  Court  under  section  61 
of  the  Act,  praying  for  a  scrutiny  of  the  votes 
polled,  charged  that  there  had  been  bribery 
and  treating  ;  that  persons  ^who  had  no  right 
to  vote  voted  against  the  petition  by  personat' 
ing  voters ;  that  ballots  against  the  petition 


*' first  knowledge"  oi  the  fact  that  the  bill''  were  improperly  allowed,  and  ballots  in  favor 

was  not  stampecl  was  when  his  attorney  called  of  it   improperly  rejected   by  the  returning 

his  attention  to  it,  he  must  have  n^eant  that  officers  ;  and  that  there  was  a  legal  majority 

his  miod  was  never  directed  to  the  defect  be-  in  favor  of  the  petition.     That  B.  was  tht 

fore,  and  that  the  bill  was  properly  received  secretary  of  a  committee   who  opposed  the 

in  evidence ;  but  petition,  and  that  F.  was  prominent  at  the 

Htld^  by  Weldot^  andWETMORE.  JJ.,  that  election  in   opposing  it,    and   was   a  proper 

as  the  Judge  had  found  that  plaintiff  knew  the  person   against  whom  the  petition  might  be 

bill  was  not  stamped  when  he  received  it,  he  brought.     The  Judge  thereupon  appointed  a 

Hhould  have  double  stamped  it  at  once,  and  time  for  hearing  the  application,  and  directed 

his  inadvertently  omitting  to  do  so  was  no  notice  to  be  given  to  B.,  F.  and  S.,  and  at  the 

excuse.     Tufts  v.  Chapman, 195  hearing,  decided  that  B.  and  F.  were  proper 

parties  against  whom  the  petition  shonld  be 

Conditional    payment  —  Assessment    of  brought,  and  ordered  the  petitioners  to  enter 

damages, . . , 526  into  a  recognizance  to  prosecute  the  petition. 

See  Practice.     3.  and  to  pay  B.  and  F.  any  costs  that  might  be 

adjudged  them  ;  and  appointed  a  day  for  th« 

BILL  OF  SALE— After-acquired  property—  scrutiny. 

When  Court  of  Equity  would  refuse  perform-       HeUi,  per  Allen,  C.  J.,  Palmer  and  Kino, 

*nce, 76  JJ.,  (Weldon,  J.,  dissenting),  that  the  Judge 

See  Equity.     1.  of  the  County  C<mrt  had  jurisdiction  over  the 

subject-matter  of  the  petition,  and  power  to 

\Mien  void  under  Insolvent  Act  of  1875,  name  a  party  against  whom  the  same  should 

' . . .  185  be  brought ;  that  F.  was  properly  named  as 

See  Insolvent  Act  op  1875.  such   party,  and  therefore  the  recognizance 

•n/\%TT>     -r.  •.     i-  ^      -n.  *    ..•  was  sufficient,  even  if  B.  should  not  have  been 

BOND-For  security  for   costs-Defective-  included ;  hMt-Semhh,  that  B.  was  abo  pro- 

Should  be  returned  to  plaintiff  s  attorney, .  146  j^^ly  named  aa  a  party. 

See  Judgment.  Hdd,  also,  that  as  the  petition  contained 

CANADA  TEMPERANCE    ACT,   1878-  8°ffi«e»t  allegations  to  authorize  the  Judge  to 

Proclamation  declaring  second  paH  of  Aci  in  Proceed,  it  was  immaterial  that  it  astea  for 

force-Must  be  put  in  evidence  h^ore  magistrate  ^^^  scrutiny  on  other  founds  into  which  he 

-Information.]      Held,   following   Ex  parte  might  not  have  a  nght  to  mquire. 

Husiell,  that  before  a  person  can  be  legaUy^n-  J^^^  ^^  ^?^N'   i'      ^'    ^*»*>   *^«  P«^*»°° 

victed  of  selling  liquor  under  "Tht  Canada  «\^"^^  ^*^«  ^^^'^  brought  a^uint  the  officer 

Temperance  Act,   1878,"  it  must  be  proved  JT^^  return  was  eompUined  of,  or,  againit 

before  the  magistrate  that  the  second  part  of  *?«  *««^^<>^  ^  JV^  **  *^!xP^^^^- ,J*  o    l! 

the  Act  is  in  force,  by  the  production  of  the  *^®  .P^^i^J  sUted  no  act    done  t^B.  to 

Canada  Gazette  containing  t^e  proclamation.  3«8ti!y  his  being  made  •party.     3.  That  the 

[Palmer  and  Kino,  J  J.,  felt  themselves  bound  ^^^^^^^7  <^i  the  County  Court  J«lge  was  oriy 

by  Ex  parte  Rua^U,  though  but  for  that  case  ^  ^^^"^  *  re-count  of  the  ballots  ;  ttd  as  tiie 

they  would  have  held  tliat  the  Court  was  Pejjtion  ask^  for  a  scrutmy  of  the  votes 

bound  to  take  judicial  notice  of  the  Act  being  P?"«f^  ."^  V*^®^^  ^^""^  ^''*  •^^^^""^  ]^ 

in  force  1  ***®  ^^^  *'*®  Judce  had  no  jnnsdiction,  and  a 

Heidi  by  Duff,  J.,   that  the  information  prohibition  should  issue  to  restrmm  him  from 

under  the  Act  must   be  taken  before  two  proceeding.     ExparUBtm^ 228 

Reg.  V,  RiSTBEN  and  Reo.  v.  Btmrr, 51  posed-C<mf^ieiUm  invalid---Court  £^lower 

2 Election  under — Scrutmy — Parties  to —  to  amend.]    Under  sees.  117  and  118  ol  The 

Writ  qf  Prohibition.]    By  the  return  of  a  poll  Canada  Temperance  Act,  1878»  tlie  Oomrt  hat 
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CIKADA  TEICFKRANCS  ACT,  1S78. -Confmu«d. 
no  i>ower  to  amend  the  conviction  when  the 
penalty  imposed  is  greater  than  the  Act  au- 
thorizes, but  such  conviction  is  invalid.  Be- 
gin a  V.  Rose, 30d 

4 Toum  of  MilUovm— Whether  '*cUy'*  or 

*' county  "  within  meaning  of  Act. \  The  Town 
of  Milltown  is  neither  a  city  nor  a  county, 
within  the  meaning  of  The  Canada  Temper- 
ance Act,  1878,  and  i^  not  entitled  to  a 
separate  vote  under  the  Act  from  the  rest  ot 
the  county  of  Charlotte.  Ex  parte  Mahar  ; 
Ex  parte  CoughUn 632 

CEBTIORAEI— ^et'iwr— Co«<*.]  In  an  ac- 
tion in  a  Parish  Court,  where  the  plaintiff's 
claim  exceeds  the  amount  over  which  the 
Court  has  jurisdiction,  he  may,  by  abandon- 
ing the  excess  upon  the  particulars  filed,  bring 
the  case  within  the  jurisdiction  of  the  Court. 

Where  the  plaintiff  in  an  action  of  debt  in  a 
Parish  Court  was  improperiy  nonsuited — no 
evidence  having  been  given  by  the  defendant: 

HtUi,  per  Wetmore  and  Kino,  J  J., (Palmer, 
J.,  dissenting),  that  a 'Judge  on  review  had 
power  to  order  judgment  to  be  entered  for  the 
plaintiff  for  the  amount  proved  on  the  trial. 

Utldt  per  Weldon,  J.,  that  an  order  of  a 
Judge  of  a  County  Court  in  a  case  of  a  review 
was  final,  and  that  a  certiorari  would  not  lie 
to  remove  it  into  this  Court.  Per  Wetmore 
and  Kino,  J  J.,  that  a  certiorari  would  lie  in 
such  a  case.  Per  Palmer,  J.,  that  though 
the  order  of  the  Judge  of  the  County  Court 
was  wrong,  if  he  had  jurisdiction  to  make  it, 
a  certiorari  would  not  lie  to  remove  it  into 
this  Court. 

The  Court  has  no  power  to  grant  costs  in 
discharging  a  rule  nisi  for  a  certiorari^  unless 
such  power  is  given  by  statute.  Ex  parte 
Simpson, 132 

2 County    Court    Judge — Review —  Where 

Judge  does  not  exceed  his  jurisdiction.]  The 
decision  of  a  County  Court  Judge  in  a  review 
case,  under  the  Consol.  Stat.  c.  60,  is  final,  if 
he  has  jurisdiction  over  the  matter,  or  has  not 
exceeded  his  jurisdiction ;  and  a  certiorari 
will  not  be  granted  to  bring  up  the  proceed- 
ings.    Ex  parte  Turner, 634 

Containing  an  order  for  stay  of  proceed- 
ings— Constable  selling  goods  after  having  been 
served  with — Contempt  of  Court, 629 

See  Attachment. 

CHAEGES— Railway  Company— Action  to 
recover  back  excessive  charges, 252 

See  Railway  Company. 

CHAETEE-PARTT—Parol  evidence-When 

ludmissible, 622 

See  AoRBEiiENT.    2. 


CHOSE  m  ACTIOir-Property  of  wife- 
Assignment  by  husband  and  wife — Effect  of, 
564 

See  Husband  and  Wife. 

COMMOH  CAEEIEES-Railway  Company 
must  be  taken  to  hold  themselves  out  as, . .  252 

See  Railway  Company, 

COMMON  COUNCIL— Of  City  of  St.  John 
— Power  to  reduce  pay  of  Policemen, 173 

See  Policemen. 

COMMON  SCHOOLS  ACT-Summaiy  rem- 
edy to  compel  Secretary  of  Trustees  to  give  up 
property  of  Corporation, 56 

See  Injunction,     1, 

COMPANY — Incorporated  under  Joint  Stock 
Companies  Act — Action  by — Necessity  of  al- 
leging incorporation, 503 

See  Joint  Stock  Companies  Act. 

COMPENSATION— Railway  Company  en- 
titled to,  where  no  special  agreement, . . .  .252 

See  Railway  Company. 

CONSTABLE— Arresting,  without  search  for 

foods  and  chattels — Execution  issued  out  of 
ustice's  Court, 419 

See  False  Imprisonment.    2. 


629 


-Contempt  of  Court,, 
See  Attachment. 


CONTEMPT  OF  COURT— Constable  selling 
goods  after  having  been  served  with  certiorari 
co]\taining  stay  of  proceedings, 629 

See  Attachment. 

CONTRACT— '^a/tf  qf  goods— Payment— Ap- 
jrropriaJtton — Rescission  of  contracL]  The  Al- 
bert Mining  Company  brought  this  action  to 
recover  for  coal  sold  and  delivered  to  defend- 
ants during  the  years  1866,  1867  and  1868. 
The  action  was  commenced  on  Ist  September, 
1873.  Defendants  were  partners  carrying  on 
business  under  the  name  of  The  Albertine 
Oil  Company, — the  defendant  S.  furnishing 
the  capital.  The  contract  for  the  coal  was 
made  by  S.,  who  was  a  large  stockholder  in 
the  plaintiff  company  and  entitled  to  yearly 
dividends  on  his  stock.  The  agreement  as 
proved  bv  plaintiffs,  was  that  S.  purchased 
the  coal  for  the  Albertine  Oil  Company,  the 
members  of  which  he  named  ;  that  the  presi- 
dent of  the  plaintiff  company  told  S.  they 
would  look  to  him  for  payment,  as  the 
other  partners  were  poor ;  that  the  terms  of 
sale  were  cash  on  delivery  on  bou*d  the  ves- 
sels ;  and  that  S.  agreed  that  the  dividends 
payable  to  him  on  his  stock  shoold  be  turned 
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CONTRACT. — ContimuHl. 

in  in  payment  for  the  coal  ;  that  in  conse- 
quence of  this  arrangement  the  plaintiffs  cred- 
ited The  Albertine  Oil  Company  with  the 
amount  of  S.'s  dividends  as  they  were  de- 
clared from  time  to  time,  down  to  August, 
1868,  leaving  a  balance  of  $912  due  to  S.  In 
the  latter  part  of  the  year  1868,  S.  re])udiated 
the  agreement  to  appropriate  his  dividends  to 
the  paynient  of  the  coal,  and  refused  to  sign 
the  receipts  therefor  in  the  plaintiffs*  books. 
He  had  signed  the  receipt  for  the  dividend 
of  1866.  He  afterwards  brought  an  action 
against  the  plaintiffs  for  the  dividends ;  the 
action  was  referred  to  arbitration  and  an 
award  was  made  in  favor  of  S.  for  upward  of 
$15,000,  which  the  plaintiffs  paid  in  July 
1874.  The  receipt  given  for  the  payment 
stated  that  it  was  in  full  satisfaction  of  the 
judgment  in  the  suit  of  S.  against  The  Albert 
Mining  Company,  and  it  appeared  (though 
the  evidence  was  objected  to)  that  it  included 
the  dividends  for  the  years  1867  and  1868. 

It  appeared  that  the  coal  delivered  was 
charged  in.  the  plaintiffs'  books  to  The  Alber- 
tine Oil  Company,  and  that  the  bills  of  lading 
on  the  shipments  of  the  coal  were  also  made 
out  in  their  name,  and  that  some  time  after- 
wards a  notice  signed  by  S.  and  M.  (the  other 
defendant),  was  given  to  the  plaintiffs,  com- 
plaining of  the  inferior  quality  of  the  coal,  and 
claiming  damages  in  consequence.  Welduu, 
J.,  before  whom  the  cause  was  tried,  was  of 
opinion  that  the  coal  was  sold  to  S.  alone ; 
that  the  agreement  by  him  for  the  appropri- 
ation of  his  dividends  to  the  payment  of  the 
coal  had  not  been  rescinded  when  this  action 
was  brought,  and  that  the  subsequent  pay- 
ment of  the  dividends  by  the  plaintiffs  had 
no  effect ;  he  accordingly  nonsuited  the  plain- 
tiffs. 

Held^  by  Allen,  C.  J.,  WETMOREand  Kino, 
JJ.,  (Weldon,  J.,  dissenting),  that  the  non- 
suit was  improperly  granted.  Albert  Mining 
Co.  V.  Spurr, 346 

-For  Insurance — Depending  on  correspond- 


ence— Distinct  offer  and  acceptance  necessary, 
242 

See  Insurance.    2. 
On  demise  of  an  unfinished  house  there  is 


no  implied  contract  that  it  is  tenantable, . .  207 
See  Landlord  and  Tenant. 

CONTRADICTOEY  EVIDEliCE-Plaintiff 

and  his  witness — Question  for  the  jury, ...  631 
See  Evidence.    3. 

CONTBOVEETED  ELECTIONS  ACT-P«- 

tition — Surety — Defective  affidavit  of  jxutifiea' 
tion — Removal  from  thefiUa  <f  the  Court,  ]    The 


COHTSOVERTEB  ELECTIOKS  ACT,—Confinued 
provisions  of  section  4,  sub-sections  5  and  6^ 
and  section  5,  of  the  Controverted  Elections 
Act  (Consol.  Statutes,  c.  5.)  are  imperative 
and  not  merely  directory  ;  and  where  a  peti- 
tion was  filed  with  an  affidavit  of  the  sureties 
to  the  recognizance,  which  was  defective  in 
substance,  it  was  held  that  an  order  to  remove 
the  |>etition  from  the  files  of  the  Court  was 
rightly  made. 

Sub-section  6  of  section  4,  provides  that  the 
"sureties  shall  in  all  cases,  before  entering 
into  recognizance,  severally  justify  by  affidavit 
made  before  a  person  anthoriacd,  &c.,  that 
they  are  severally  worth  double  the  sums  for 
which  they  are  respectively  bound  by  such 
recognizance,  after  payment  of  all  their  just 
debts."  In  this  case  the  affidavit  of  each 
surety  was  in  these  words,  '*  I  am  about  to 
enter  into  a  recognizance  as  a  surety  in  the 
matter  of  &c. ,  that  the  sum  for  which  /  sfmU 
be  hound  by  such  recognizance,  is  that  of  five 
hundred  dollars.  That  I  am  worth  at  least 
double  the  said  sum  for  which  I  am  bound 
by  such  recognizance,  after  payment  of  all  my 
just  debts." 

Held,  by  Allen,  C.  J.,  and  Weldon, 
Palmer  and  King,  JJ.,  that  the  affidavit  was 
ambiguous,  and  therefore  defective. 

Held,  by  Wetmore,  J.,  that,  as  at  the  time 
the  affidavit  wa»  made  the  surety  had  not 
entered  into  any  recognizance,  and  was  there- 
fore not  bound  in  any  amount,  it  could  not  be 
read  as  stating  that  the  surety  was  worth  any 
amount,  and  was  clearly  bad.  Litnds  v. 
Turner;  Hoar  r.  Lewis, 286^ 


-Dominion 573 

See  Dominion  Controverted  Elections 
Act. 


CONVERSIOIT— Trover— Third  party  having 
property, 453 

See  Agreement.     1. 

CONVICTIOlSr— Before  a  Justice  of  the  peace 
— To  what  Court  to  be  returned, 279 

See  Justice  or  the  Peace. 


-Whether  Court  has  power  to  amend  where 


penalty  imposed  is  greater  than  Canada  Tem- 
perance Act  authorizes, 309 

See  Canada  TEacpERANCE  Act.    3. 

OOfiOHEB'S  FEES— Mandamus  to  compel 
municipality  to  pay, 636 

See  Mandamus. 

COEEESPOBDEHOE— Contract  for  iMttr- 
ance  depending  on — Offer  and  aoceptanoe,  242 

See  Insuranci.    2. 
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C03XES?0KDE1fC^-Contmu4!d. 

Letter — Making  evidence  for  one's  self, 

207 

See  Evidence.     2. 

OOSTS — 0/  acquitti>d  defendant — Joint  action 
of  tort — Time  for  taxing.]  An  acquitted  de- 
fendant in  a  joint  action  of  tort  is  prima  farie 
entitled  to  an  aliqnot  portion  of  the  joint  costs, 
thtmgh  all  the  defendants  appeared  by  the 
same  attorney  and  counsel,  and  pleaded 
jointly. 

The  acquitted  defendant's  costs  should  be 
taxed  at  the  same  time  the  plaintiff's  costs 
are  taxed.  Kkknan  r.  Trustees  of  I^einster 
Street  Baptist  Church,  &c., 11 

2 Trfftpass  to    land  —  Action   in  Supreme 

Court — Offer  to  suffer  judgmejit  hj  default  for 
%S —  Whether  plaintiff  entitled  to  full  cost^.  ]  In 
an  action  for  trespass  to  land,  brought  in  the 
.Supreme  Court,  defendant  filed  an  offer  and 
consent  to  suffer  judgment  by  default  for  $8, 
Held,  by  Allen,  C.  J.,  and  Weldon, 
Palmer  and  King,  JJ.,  (Wetmore,  J.,  dis- 
senting), that  in  order  to  deprive  plaintiff  of 
full  costs,  and  bring  him  within  the  provisions 
of  the  Act  45  Vic.  cap.  9,  sec.  7,  the  onus  was 
on  the  defendant  of  shewing  that  the  action 
could  have  been  brought  in  the  County  Court, 
and  that  the  title  to  land  was  not  in  dispute. 
Connell  17.  McLeod, 310 

Court  has  no  power  to  grant  in  discharg- 
ing a  rule  nisi  for  a  certiorari  unless  such 
power  is  given  by  statute, 132 

See  Certiorari.     1. 

Attachment  for  contempt  of  Court — In- 
terrogatories,   629 

See  Attachment. 


-Respondent  may  move  to  dismiss  County 


Court  appeal  with,  if  appellant  does  not  appear 
when  case  is  reached, 146 

See  County  Court  Appeal.     1. 

The  Court  on  an  appeal  from  a  County 

Court  has  no  control   over  the  costs  in  the 
Court  below, 455 

See  County  Court  Appeal.     2. 

Notice  of  motion   for  new  trial — Party 

not  appearing  to  support  motion, 572 

See  Practice.     4. 

Of  arbitration — Whether  Court  has  power 

to  review, 561 

See  Arbitratidn. 


OOUNSEL — Right  to  examine  witness  on 
matters  brought  out  on  cross-examination, 
391 

See  Ship's  Husband. 

COUNTY  COURT— Remitting  case  to  Su- 
preme Court,  where  title  to  land  is  brought 
in  question, 29 

See  Trespass.     1. 

COUNTY  COURT  ATTIIAL- Dismissal  of 
—Rule  2,  Mich.  T.  4.O  Vic]  If  the  appellant 
in  a  County  Court  ap|)eal  does  not  appear  when 
the  case  is  reached  on  the  paper,  the  respond- 
ent may  move  to  dismiss  it  with  costs,  and  is 
not  obliged  to  wait  until  a  common  motion 
day.  (Wetmore,  J.,  dissenting.)  McLellan 
V.  Rankine, 146 

2 liule —  Where  appeal  allowed  —  Costs.] 

Where  an  appeal  is  taken  to  the  Supreme 
Court  from  an  order  of  a  County  Court  J  udge 
granting  a  nonsuit  and  the  Supreme  Court 
directs  that  the  nonsuit  be  set  aside,  it  is  not 
necessary  for  the  rule  to  go  further  than  state 
that  the  Court  allows  the  appeal  and  orders 
that  the  nonsuit  granted  in  the  Court  below 
be  set  aside.  Esta brooks  v.  McGowan  ; 
Ward  v.  Reed, 455 

COUNTY  COURT  JUDGE-Jurisdiction  of 

under  "The  Seaman's  Act,  1873," 258 

See  Ship. 

Review — Where  Judge  does  not  exceed 

his  jurisdiction — Whether  certiorari  will  lie, 

634 

See  Certiorari.     2. 

COUNTERFEIT  NOTES-False  pretences 
— Obtaining  money  by 543 

See  Criminal  Law. 

COURT— Not  legally  constituted— Review 
from, 562 

See  Review.     3. 

COURT,   GENERAL  RULE  OT-Hilary 

Temiy  46  Victoria.]  Whereas  the  Rule  of 
Hilary  Term  7th  Wm.  4th,  relative  to  the 
tiling  of  Entry  Dockets,  is  inapplicable  to 
Writs  of  Summons  and  Capias  issued  under 
the  Consolidated  Statutes,  Cap.  37  ; — 

It  is  therefore  ordered,  that  in  all  actions 
commenced  after  the  end  of  the  present  Term, 
and  which  have  not  been  settled  or  discon- 
tinued, the  attorney  shall  enter  the  retam 
and  make  and  file  with  the  Clerk  of  the  Court 
a  Docket  of  the  return  to  such  Writs  of  Sum- 
mons or  Capias,  together  with  the  said  Writs, 
within  thirty  davs  after  the  expiration  of  the 
two  months  within  which  such  Writs  are  re- 
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COITKT,  OEKEBAL  BTTLE  QiF.—CoiUinued.  CSDOHAL  LAW*— Continwd. 

quired  to  he  served  or  executed  ;  and  that  the  the  prisoner  produced   a  box  which  he  said 

Clerk  of  the  Court  do  not  in  future  receive  or  contained   counterfeit  bank  notes,  which  be 

file  any  Docket,  or  enter  any  such  cause  after  agreed  to  sell  the  prosecutor  on  payment  of  a 

the  said  thirty  days,  without  the  order  of  a  sum  agreed  upon.     The  prisoner  ^ve  a  box  to 

Judge,  to  be  obtained   on  affidavit  properly  the  prosecutor,  which  he  pretended  to  be  the 

accounting  for  the  delay, 556  one  containing  the  notes,  who  then  gave  the 

prisoner  $50,  and  a  watch  as  security  for  the 

2 Easter   Term,   46th   Victoria,  {188S).]—  balance  which  he  had  agreed  to  pay. 

1.  Equity  Appeals.  — Whenever  hereafter  an  The  prosecutor  immediately  gave  the  signal 

appeal  is  made  from  a  Decree  or  order  of  a  to  the  police  and  seized  the  prisoner  and  held 

Judge  sitting  in   E([uity,  such  Judge,  or,  in  him  until   they  arrested  him,  and  took  the 

case  of  his  absence   or  inability   to  attend,  money  and  watch  from  him.     On  examining 

some  other  Judge  of  the  Court,  shall,  on  the  the  box   given  the  prosecutor,  it  was  ascer- 

application  of  the  appellant,  and  on  notice  to  tained  that  the  prisoner  had  not  given  him  the 

the  Solicitors  of  the  respondents,  settle  and  one  containing  the  notes,  as  he  pretended,  hut 

order  which  part  of  the  pleadings,  evidence,  a  similar  one  containing  waste  paper.     The 

judgments  and  other   proceedings   shall    be  box   containmg  the  notes  was  found  on  the 

printed  for  the  use  of  the  Appellate  Court ;  prisoner's  person.     It  was   clear  and  undis- 

and  the  Court  may  at  the  hearing  of  the  ap-  puted  that  the  motive  of  the   prosecutor  in 

peal,  refer  to  and  use  any  other  part  of  the  parting  with  the  possession  of  the  money  and 

pleadings,  evidence  and  other  proceedings  in  watch,    as  he  had  done,  was   to   entrap  the 

the  suit  as  they  may  think  necessary.  prisoner. 

2.  Divorce  Court  Appeals.— On  Appeals  ,  The  prisoner  was  found  gilty  of  obtaining 
from  the  Court  of  Divorce  and  Matrimonial  *^e  money  and  watch  of  the  prosecutor  by  the 
Causes,  the  Judge  of  such  Court  may,  where  ^"^^  pretence  of  givmg  hmi  the  counterfeit 
in  his  opinion  a  copy  of  the  pleadings  and  ^^'Jf^*  ^^ich  he  did  not  give. 

evidence  is  not  necessary  for  the  hearing  of  ^  ^^  *  ^**«  reserved  for  the  opinion  of  the 

the  Appeal,  state  a  case  for  the  opinion  of  the  ^^?5*; ,  ,       .             ^    ,          ,   -,               , 

Court    of    Appeal,    subject   however  to  be  v^<?W,  by  Allen,  C.  J     and  Palmer,  J., 

amended  by  such  further  return  of  the  plead-  r**^  *"  ^^^^  ^  complete  the  crime  of  obtam- 

ings,  evidence,  judgment,  and  other  proceed-  ''^g  property  by  false  pretences,  there  must 

ings  in  the  cause,  as  the  Court  of  Appeal  may  ^""^  "^^^y  ^"^^^  ^**«*^  pretence,  but  an  actual 

thmk  necessary.     [See  Rule  3,  Trinity  Term,  Parting  and  intention  to  part  with  the  pnv 

1868.1  p«rty  of  the  party  imposed  upon  by  the  pre- 

„  '„                        -,                r.,,    i   ,              J  tence;  that  the  prosecutor  here  never  intended 

3.  Practice  in  Equity -That  from  and  ^^  ^  with  his  property  in  the  money  and 
after  the  present  Term  all  Bills,  Interroga-  ^^^h,  and  that  thV  conviction  should  be 
tones.  Answers,  Pleas,  Demurrers,  aud  other  quashed 

pleadings  in  Suits  in  Equity,  shall  be  written  They  'were  aUo  of  opinion  that,  as  the  pro- 

or  pnnted  on  foolscap  paper,  mstead  of  parch-  ^^^utor  only   expected   to  receive   from  the 

ment  as  heretofore  used.  prisoner  counterfeit  notes,  which  were  of  no 

4.  It  shall  not  hereafter  be  necessary  to  value,  it  was  extremely  doubtful  whether  he 
issue  any  Commission  in  Suits  for  Partition,  could  be  said  to  have  been  defrauded  because 
or  for  Dower ;  but  the  Commissioners  to  be  he  received  worthless  goods  of  another  kind, 
appointed  in  any  such  suits  shall  act  under  Held,  by  Weldon,  Wetmore,  King  and 
the  order  of  the  Court  appointing  them,  and  Eraser,  JJ.,  that  the  prisoner  was  rightly 
directing  the  partition  or  assignment  of  Dower  found  guilty,  and  that  the  conviction  should 

in  the  same  manner  as  has  been  heretofore   be  i^rmed.     Reoina  v.  Corey, 543 

done  under  Commissions  issued  for  that  pur- 
pose,   645   Indictment  for  adultery  —  Marriage  in 

foreign  country, 440 

CBIMlNALi  LAW —False  pretences— Obtain-  See  Adultery. 

in^  property  by — WTiat  necessary  to  complete 

the  offence.^    The  prisoner  wrote  to  the  prose-  DAMAGES—  Excessive— Where  juiy  must 

cutor  to  induce  him  to  buy  counterfeit  bank  '^^ve  acted  under  influence  of  undue  motives 

notes.     The  prosecutor,  in  order  to  entrap  the   — New  trial, 639 

prisoner  and  bring  him  to  justice,  pretended  See  Trespass.    2. 

to  assent  to  the  scheme,  arranged  a  meeting,  w_-^-, 

of  which  he  informed  the  police,  and  had  them  DEBT— Assignment  of— Suit  in  Equity  by 

placed  in  position  to  arrest  the  prisoner  at  a  assignee, 124 

signal  from  tiie  proseeutor.    At  such  meeting  See  Pliadino. 
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DEED— Acknowledgment  taken  out  of  Prov- 
ince,   342 

See  Dower. 

Of  partition  —  Mutual  —  Reservation  of 

common  right  to  quarry  in  one  moiety, ...  1 15 

See  Partition. 


-Registered — Purchaser  under — Whether 


actual  entry  necessary  in  order  tb  maintain 
trespass, 29 

See  Trespass.     1. 

DEED  or  OOMPOSITIOH  AND  DIS- 

OHAEGE— Under  Insolvent  Act  of   1869— 
Title  to  land 425 

See  Insolvent  Act  of  1869. 

DELAY — In  moving  to  set  aside  a  judgment 
for  irregularity, 146 

See  Judgment. 

In  signing   judgment — When  defendant 

had    entered    speciiu    bail,    and    had    been 
rendered, 332 

See  Discharge. 

DEMAND  or  PAETI0ULAK8~In  eject- 

ment— Effect  of, 423 

See  Ejectment. 

DEMUBEER— Bill— Want  of  Equity— Mul- 
tifanousness, 456 

See  Equity.     2. 

Declaration — Action  by  incorporated  com- 
pany— Not  alleging  incorporation, 503 

See  Joint  Stock  Companies  Act. 

DEVISE — Of  income  and  profits  to  widow — 
Right  of  widow  to  lease, 382 

See  Will.     3. 

DISOHARGE  — ^Vow  custody— Where  un- 
necessary delay  in  signing  judgment —  Where  de- 
/endant  hcul  entered  sjtecial  hail  and  been  ren- 
dered. ]  The  fact  that  a  defendant  had  entered 
special  bail,  and  had  been  rendered  by  his 
bail  does  not  deprive  him  of  the  right  to  be 
discharged  for  unnecessary  delay,  under  sec. 
4,  c.  38  of  the  Consol.  Statutes.  McManus|v. 
Walsh 332 

Order  of,  under  c.  41,  Consol.  Satutes — 

Whether  Court  has  power  to  set  aside, . .  .427 

See  Habeas  Corpus. 

DIVOEOE  OOUET  APPEALS-Procedure, 
645 

See  Court,  General  Rulb  of.    2. 


DOMINIOir  COKTBOVEBTED  ELEC- 
TIONS ACT— /'e^t/ion  wUhdraum  and  deposit 
returned  peiuling  preUminary  objections — Be- 
filing  petition.]  A  petition  alleging  corrupt 
practices  by  the  respondent  was  iil^  against 
the  return  of  a  memoer  of  the  House  of  Com- 
mons, under  **The  Dominion  Controverted 
Elections  Act,  1874."  Preliminary  objections 
were  taken  to  the  petition,  and  whUe  they 
were  pending,  the  Judge  of  the  Election  Court 
made  an  order,  with  the  consent  of  the  attor- 
neys of  both  parties,  that  the  petition  might 
be  taken  off  the  files  and  the  deposit  returned 
to  the  petitioner.  The  petitioner  afterwards 
obtained  an  order  from  the  Judge  that  the 
petition  might  be  re-filed,  and  the  petitioner's 
attorney  changed,  on  condition  of  his  repay- 
ing the  deposit  to  the  Clerk. 

Held,  by  Allen,  C.  J.,  and  Wkldon, 
Palmer,  and  Kino,  JJ.,  that  when  the  de- 
posit was  withdrawn,  the  Judge  had  no 
authority  to  make  any  order  to  proceed  in 
the  matter,  and  that  the  order  should  be  re- 
scinded. 

Per  Wetmors,  J.,  that  the  petitioner  hav- 
ing withdrawn  the  petition  (thouffh  in  a  dif- 
ferent manner  from  that  descrioed  by  the 
statute),  was  estopped  from  taking  any  further 
proceedings.     Coumeau  v.  Burns, 573 

DOWEB—  Whether  widow  has  estate  of  freehold 
before  assignment  — Conveyance — Acknowledg- 
ment—  Taken  out  of  Province — Officer  taking 
must  certify  that  person  acknowledging  is  the 
grantor.]  A  deed  acknowledged  out  of  the 
Province  had  on  it  the  following  certificate  of 
the  notary  public  taking  the  acknowledgment : 

**City  of  Boston,  &c.  April  10th,  1876. 
Then  personally  appeared  J.  T.  and  acknow- 
ledgea  the  aforegoing  instrument  to  be  his 
free  act  and  deed. — J.  A.,  notary  public." 
The  name  '*  J.  T."  was  the  same  as  that  of 
the  grantor. 

Held,  that  the  acknowledgment  was  bad, 
because  the  notary  had  not  certified  that  the 
person  appearing  before  him  was  the  grantor. 

A  widow  has  not,  previous  to  her  dower 
been  assigne<l,  an  estate  of  freehold  in  the 
lands  of  her  deceased  husband.  Torrens  v. 
CURRIE, 342 


-Suit  for — Procedure, 645 

See  Court,  General  Rule  of.    2. 


EJECTMENT -/>«na»rf  of  particulara  qf 
premises — Stay  qf  proceedings.]  In  ejectment 
where  there  were  several  tenants  in  possession 
and  one  of  them  filed  a  memorandum  of  ap- 
pearance and  gave  notice  thereof  to  the  plain- 
tiff's attorney  and  demanded  the  particulars 
of  the  premises,  which  the  plaintiff  s  attorney 
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EJECTMENT.-  -Continued. 
promised  to  give,  but  afterwards,  without 
giving  the  particulars,  signeil  judgment  against 
the  casual  ejector,  and  tumea  the  tenants  out 
of  possession,  the  C-ourt  set  aside  the  judg- 
ment and  habere  facUiH. 

A  demand  of  particulars  in  ejectment  oper- 
ates as  a  stay  of  proceedings.  I)oE  dem.  Gal- 
lant V.  Roe, 423 

ELEOTIOH— Under  Canada  Temperance  Act, 
1878— Scrutiny— Parties  to 228 

See  Canada  Temperance  Act.     2. 

ELEOTIOH  OOTJET— Petition  withdrawn 
while  preliminary  objections  pending, 573 

See  Dominion  Cotroverted  Elections 
Act. 

EHTBT  DOCKET— Filing  of- -Where  wrong- 
ly entitled, 494 

See  Practice.     2. 

Time  of  filing 556 

See  Court,  General  Kule  of.     1. 

Delay  in  filing, 417 

See  Bail- Bond. 

EHTEY  OF  OAUSE— What  constitutes,.. 494 
See  Practice.     2. 

EHTEY  OH  LAHD— When  right  of  accrues 
to  heir — His  father  in  possession  as  tenant  by 
curtesy 559 

See  Limitations.     2. 

Whether  a  purchaser  under  a  registered 

deed  is  obliged  to  make  an  actual  entry  in 
order  to  maintain  tresjtass, 29 

See  Trespass.     1 . 

EQUITY— -ffiW—/>^«rri;)/iV)»  of  defendant  in 
title — Amendment — Insolvent  Act  of  1875 — 
Creditor*s  remedy  under  section  125 — Court  of 
Equity — Objection  to  jurisdiction — How  tuken 
— Bill  qf  Sale — Iter/istry — After-acquired  prop- 
erty,] W.,  a  trailer,  being  indebted  to  plain- 
tiff who  [held  a  bill  of  sale  of  his  stock  of 
goods  as  security,  became  insolvent  and  the 
defendant  was  appointed  assignee  of  his  es- 
tate. The  plaintiff  tiled  a  mil  in  equity 
against  the  defendant,  alleging  that  he  was 
appointed  assignee  of  W.'s  estate  and  had 
taken  possession  of  the  goods  which  he  refused 
to  deliver  to  the  plaintiff,  and'under  direction 
of  the  creditors,  denied  his  right  thereto. 
The  defendant's  answer  admitted  that  he  was 
the  assignee,  and  that  he  claimed  to  hold  the 
goods  as  such,  and  as  part  of  the  insolvent's 
estate. 


"EQjnTY.—Continurd. 

Held,  on  a{)peal,  by  Allen,  C.  J.,  and 
KiMJ,  .'.,  (Weldon,  J.,  dissenting),  Ist.  That 
it  sufficiently  appeared  that  the  suit  wu 
brought  against  the  defendant  in  his  official 
character,  though  he  was  not  so  described  io 
the  title  of  the  bill.  2nd.  That  if  it  was 
necessary  to  describe  the  defendant  as  assignee 
in  the  title  of  the  bill,  the  plaintiff  should 
have  been  allowed  to  amend  it  without  costs. 

The  bill  claimed  that  it  should  be  declared 
that  the  plaintiff  was  entitled  to  hold  the 
goods  as  security  for  his  debt,  and  thnt  the 
defendant  should  deliver  them  up  to  liim,  or 
l>ay  the  debt. 

Held,  (l)er  Allen,  C.  J.,  Weldon  and 
Kino,  S^.,  that  as  the  plaintiff  was  a  creditor 
of  the  insolvent  seeking  to  obtain  i^aynient 
out  of  his  estate,  his  remedy  was  by  applica- 
tion to  the  Judge  of  the  County  Court  under 
the  125th  section  of  the  Insolvent  Act  of  1875, 
and  not  by  a  suit  in  equity. 

An  objection  to  the  jurisdiction  of  the  Court 
of  Equity  should  be  taken  by  plea,  or  demur- 
rer, and  not  by  answer  ;  but  where,  though 
that  ground  was  taken  in  the  Court  below, 
the  bill  was  dismissed  on  a  different  ground,— 

Semble,  that  the  Court  of  Appeal  would  not 
reverse  the  judgment  on  the  ground  that  the 
objection  should  have  been  allowed, — no  in- 
justice having  been  done  the  plaintiff  thereby. 

A  bill  of  sale,  dated  in  May  1873,  recited 
that  plaintiff  hail  furnished  \V.  with  a  stock 
of  goods  to  commence  business  in  a  certain 
described  store,  on  which  W.  had  made  pay- 
ments, and  then  owe<l  plaintiff  $14,987  ;  that 
W.  desired  that  plaintiff  should  c<mtioue  to 
supply  him  with  goo<ls  from  time  to  time,  and 
as  well  to  secure  payment  of  that  sum,  as  also 
of  all  further  sums  which  he  might  owe  plain- 
tiff for  future  supplies  of  goods,  he  had  agreed 
to  execute  an  assignment  to  plaintiff  by  «ay 
of  mortgage,  of  his  present  stock  in  trade, 
goods,  &c. ,  and  also  all  such  goods  and  mer- 
chandise as  he  might  afterwards  purchase  or 
receive  into  his  stock  in  the  store  described. 
It  then  conveyed  to  the  plaintiff  all  W.'s  stock 
in  trade,  goods  and  merchandise,  and  for  more 
effectually  securing  payment  of  the  said  sum 
of  1^14,987,  and  what  might  become  due  to 
the  plaintiff  for  further  supplies  of  goods,  he 
was  authorized  upon  default  m  payment,  after 
demand,  to  enter  W.'s  store,  and  seise  and 
take  possession  of  the  goods  and  merchandise 
therein,  whether  acquired  before  or  subse- 
quently to  the  date  of  the  bill  of  sale,  and  to 
sell  the  same*;  but  until  default  in  payment 
W.  might  use  and  enjoy  the  gooda»  ftc«,  with- 
out any  interference  by  the  pUintiff.  This 
bill  of  sale  was  filed  in  June  1875,  under  the 
Consol.  Stat.  cap.  75.  By  a  fuiher  daed 
dated  in  Angnat  1877>  reating  the  preriim 
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bill  of  sale,  and  that  $14,987  was  then  due 
from  W.  to  the  plaintiff  for  goods  supplied 
thereunder,  that  payment  of  that  sum  had 
been  demanded,  and  it  not  being  convenient 
for  W.  to  pay,  the  plaintiff  had  agreed  to  ex- 
tend the  time  for  payment  on  certain  condi- 
tions ;  it  was  witnessed  that  W.  agreed  to 
pay  that  sum  with  interest  in  weekly  paymouts 
of  $150  each ;  that  the  bill  of  sale  of  May  1873 
should  continue  as  a  valid  and  subsisting 
security  as  well  on  the  stock  in  trade  then  in 
the  said  store  as  upon  any  goo<ls,  &c.,  which 
might  at  any  time  afterwards  l>e  therein,  till 
the  $14,987  was  paid.  It  then  authorized 
tlie  plaintiff  in  case  of  default  in  payment 
of  any  of  the  weekly  instalments,  to  enter 
W.'s  store  and  seize  the  goods,  &c.,  whethe** 
acquired  before  or  after  the  date  of  the  bill  of 
sale,  and  to  dis{K>so  of  the  same.  This  deed 
was  not  tiled  under  the  Bills  of  iSale  Act.  In 
April,  1879,  W.  went  into  insolvency. 

Held,  (per  Allkn,  C  J.,  and  Kino,  J.) 
1.  That  tlie  deeds  showed  an  intention  to  con- 
vey the  after-acquired  property  to  the  plain- 
tiff, and  not  merely  to  give  him  a  license  to 
enter  and  seize  it  in  default  of  payment  by 
W.,  and  that  on  such  default,  the  etjuitable 
right  to  such  goods  vested  in  the  plaintiff,  and 
that  a  Court  of  p]<pity  would  enforce  the 
performance  of  the  agreement. 

2.  That  the  deed  contemplated  that  W. 
should  have  the  right  to  sell  the  goods  in  the 
store  in  the  ordinary  course  of  his  business, 
and  that  such  right  would  continue  till  the 
plaintiff  exercised  his  right  of  entry  under 
the  deed. 

3.  That  the  deed  of  May  1873  was  continued 
in  force  by  the  deed  of  August  1877,  which 
created  no  new  debt,  nor  gave  the  plaintiff 
any  ad4litional  security,  and  that  his  riglit  to 
seize  the  goods  an)se  under  the  deed  of  May 
1873,  and  was  not  affected  by  the  non-registry 
of  the  second  deed.     Vassie  v.  Vassie, 7G 


-Jurisdicihn —  Where  parties  are  residents 


offoreitjn  coimtri/,  biU  Mubject-matter  of  suit  is  in  ' 
IhiM  Province  —  PUatlimj  —  MuUi/'ariousness.] 
Plaintiff's  bill  alleged  that  plaintiff  and  de- 
fendant F.,  on  March  9th,  1880,  in  New  York, 
made  an  agreement  of  co-partnership  by  which 
F.  was  to  furnish  the  capital  of  $1500,  and 
pay  it  into  the  hands  of  plaintiff,  as  follows  : 
$500  down,  $500  in  ten  days,  $250  on  the  25th 
March,  and  $250  on  the  1st  April.  Plaintiff' 
was  to  proceed  to  New  Brunswick,  and  invest 
the  money  in  cutting  and  housing  ice,  and 
erecting  a  suitable  building  in  which  to  store 
it,  and  devote  his  whole  time  there  to  the 
business  of  getting  and  storing  and  shipping 
such  ice.  ml  the  property  of  the  co-partner- 
ship was  to  be  bought  in  the  name  of  F.  and 


EQUITY.  -Continued, 

be  his  property  to  secure  him  for  his  advances, 
and  he  to  have  the  exclusive  rieht  to  sell  it. 
The  ice  was  to  be  shipped  to  New  York,  or 
such  other  places  as  was  most  advantageous, 
and  F.  was  to  have  the  exclusive  right  to 
make  contracts  tor  the  sale  of  it :  auo  the 
right  at  any  time  after  the  ice  was  stored  to 
purchase  it  by  paying  plaintiff  60  cents  per 
ton  put  on  board  the  vessels  and  dunnage  by 
plaintiff,  the  GO  cents  to  be  paid  on  receipt  ot 
the  bills  of  lading,  and  on  no  account  should 
plaintiff'  have  power  to  purchase  for  the  part- 
nership or  incur  liabilities  beyond  the  $1500. 
That  plaintiff  proceeded  to  New  Brunswick  to 
perform  his  part  of  the  agreement;  that  F. 
did  not  make  the  advances  as  agreed,  but 
instead,  only  advanced  $150  at  date  of  agree- 
ment, $100  March  12th  ;  $200  March  14th  ; 
$1G  March  IGth  ;  and  $32  March  18th.  That 
plaintiff  continued  to  carry  on  the  business, 
but  F.  by  his  agent  interfered  with  him  and 
prevented  him  doing  so  as  successfully  as  he 
otherwise  would.  That  such  interlereoce, 
and  not  making  the  advances,  caused  a  loss, 
in  all,  of  about  $900.  That  these  matters 
caused  plaintiff  to  become  embarrassed,  and 
when  he  applied  to  F.  for  money  to  pay  the 
men  and  necessary  expenses,  he  refused  to 
give  him  any  money  unless  plaintiff  signed  a 
new  agreement,  which  he  did  on  April  10th, 
on  the  promise  of  being  paid  $250  ;  and  sdter 
he  so  signed  F.'s  agent  sent  such  agreement  to 
New  Y'ork  and  refused  to  give  plaintiff  the 
$250.  Plaintiff  demanded  the  agreement 
back,  but  F.'s  agent  refused  to  return  it,  or 
to  give  him  the  money,  and  immediately  in- 
formed the  operatives  the  partnership  had 
ceased,  and  tiiat  plaintiff  had  nothing  more  to 
do  with  it.  Such  second  agreement  stipulated 
that  the  partnership  should  cease,  but  plaintiff 
should  act  as  the  attorney  and  agent  of  F. 
This  plaintiff  agreed  to  accept,  and  act  as  F.'s 
agent,  superintending  the  housing,  cutting 
and  shipping  of  the  ice  and  for  that  purpose 
would  remain  in  New  Brunswick.  That  F. 
was  to  sell  the  ice,  and  out  of  the  proceeds 
was  to  be  paid  his  advances,  and  pay  plaintiff 
one  half  of  the  profits  as  compensation  for  his 
services.  That  if  F.  paid  plaintiff  60  cents  a 
ton  for  the  ice  shipped  on  board  and  dunnaged, 
or  in  case  it  was  sold  before  it  was  shipped, 
the  cost  of  shipping  was  to  be  deducted  and  F. 
was  to  pay  on  receipt  of  the  bills  of  lading. 
After  this  agreement  was  signed  F.  interfered 
with  plaintiff  and  thereby  prevented  their 
proceeding  with  the  work  as  agreed  ;  that  he 
only  paid  him  $93  of  the  $250,  and  $1182  of 
the  $1,500,  and  in  consequence  of  all  these 
things  the  plaintiff  only  procured  5000  instead 
of  10,000  tons,  which  he  otherwise  would 
have  procured ;  that  as  soon  as  the  said  second 
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S agreement  was  signed,  F.  by  hia  agent  gave 
Uintiff  notice  that  be  should  have  nothing  to 
o  with  the  ice ;  that  besides  the  money  so 
advanced  and  paid  by  F.,  plaintiff  incurred 
debts  in  procuring  such  ice  which  were  still 
unpaid.  That  the  value  of  the  ice  in  New 
York  was  $10  a  ton  at  the  time  of  filing  the 
bill,  and  it  would  cost  only  $4.50  per  ton  to 
deliver  it  there ;  that  5000  tons  was  worth 
$20,000  at  least,  and  if  F.  paid  the  60  cents 
per  ton  plaintiff's  share  would  be  $9,550. 
That  F.  and  the  other  defendants,  who  were 
brokers  in  New  York,  came  to  this  Province 
with  the  full  knowledge  that  plaintiff  was  in- 
terested in  the  ice  and  intended  to  enforce  his 
claim  and  take  legal  proceeding  to  secure  it. 
That  all  the  defendants  were  jomtly  interested 
in  ice  speculations  in  New  York  and  intended 
to  take  this  ice  out  of  the  Province  and  sell  it 
on  their  joint  account,  and  F.  intending  to  de- 
prive plaintiff  of  his  riehts  in  the  ice  under  the 
agreement,  transferred  the  ice  to  the  other 
defendants  on  a  private  understanding  be- 
tween them  that  he  was  to  retain  an  interest. 
That  at  the  time  of  the  commencement  of  the 
suit  all  the  defendants  were  en^^aged  in  c&irnr- 
ing  out  this  scheme,  and  repudia^d  plaintiff's 
rights  in  the  premises.  The  bill  then  charged 
that  under  the  circumstance  the  second  agree- 
ment was  fraudulent  and  inequitable,  and 
plaintiff  prayed  for  an  injunction  order  res- 
training the  shipping  of  the  ice  by  defendants, 
until  plaintiff^s  rights  were  secured,  and  asked 
that  tne  claims  between  him  and  F.  should  be 
adjusted  and  the  business  closed,  and  what 
was  coming  to  him  paid  out  of  the  assets. 

Defendants  demurred  separately  to  the  bill 
on  the  grounds,  (1)  Of  want  of  jurisdiction, 
because  all  parties  were  residents  of  the 
United  States,  the  accounts  were  to  be  settled 
and  the  contract  was  made  there.  (2)  Want 
of  equity.  (3)  Multifariousness.  The  Judge 
in  Equity  overruled  the  demurrers,  and  on 
appeal  from  his  decision  it  was 

neldt  by  Palmrr  and  King,  JJ.,  (Weldon 
and  Wbtmore,  JJ.,  dissenting),  that  the 
demurrers  wero  rightly  overruled.  Franks  t;. 
McGrath, 456 

-Practice —Pleadings — To  be  written  on 


paper  instead  of  parchment, 645 

See  Court,  General  Rule  of.    2. 

-Court  of  —  Whether  jurisdiction  to  re- 


strain   Secretary    of    School  Trustees    from 
retaining  property  of  school  corporation, . .  56 

See  Injuncjtion.     1. 

-Pleadings — Setting  out  documents  at  full 


BQUnTYc— Continued. 

Right  of  Judge  in  granting  sn  injunctioa 

to  restrain  an  action  at  law  to  require  the 
money  to  be  paid  into  Court, 142 

See  Injunction.    2. 


-Suit  by  assignee  of  debt,  where  assignor 


length, 382 

See  Will.    3. 


refuses  to  allow  an  action  at  law  to  be  brought 
in  his  name, 124 

See  Pleadino. 

EQUirr  APPEALS-Procedure, 645 

See  Court,  General  Rule  or.    2. 

ESTATE  or  FEEEHOLD— Whether  widow 

has,  previous  to  her  dower  being  assigned, 
342 

See  Dower. 

'EVlD^OE—^^^'y^^rt-'Opunan  involving  trvtk 
qf  evidence,]  In  an  action  against  a  sui|i|eoii 
for  malpractice  in  operating  upon  plaintiff's 
eyes  the  defendant  being  callea  as  a  witness 
bv  the  plaintiff,  described  the  condition  of  the 
plaintiff's  eyes  before  and  at  the  time  he 
operated,  and  stated  the  nature  of  the  disease, 
and  the  treatment  he  adopted.  The  plaintiff 
and  other  witnesses  described  the  gradual  loss 
of  the  plaintiff's  sight  and  his  condition  before 
and  at  the  time  of  the  operation.  Medical 
witnesses  who  heard  the  evidence  stated  that 
the  disease  was  not  such  as  the  defendant 
described  it  to  be,  but  of  an  entirely  different 
character.  A  witness  Skilled  in  luseases  of 
the  eye,  who  had  heard  the  testimony  of  the 
defendant  and  the  other  witnesses,  was  asked 
(inter  alia)  the  following  question  : — "Is  the 
statement  of  the  medical  case  as  given  by  the 
defendant  in  evidence,  reconcilable  with  the 
facts  (assuming  them  to  be  true)  as  given  by 
the  other  witnesses  ?" 

Held^  that  the  question  was  improper,  as 
the  answer  to  it  would  involve  an  opinion  by 
the  witness  not  onlv  as  to  the  truth  of  what 
the  other  witnesses  had  sworn  to,  but  also  the 
meaning  of  the  words  they  had  used.  Diffd* 
r.  Dow, 107 

2 Letter  written  hy  par^  aedang  to  put 

in.]  A  tenant  cannot  by  writing  a  letter 
accompanying  the  key  of  the  premises,  stating 
his  reasons  for  giving  np  the  premises,  make 
evidence  for  himself  by  having  the  oontents 
of  the  letter  admitted  in  evidence,  in  an  ac- 
tion brought  to  recover  the  rent.  Gilus  v. 
MORRIBON, 207 

3 Where  evidence  <^pktini^  ond  hit  wSt- 

neaaes  eontradictafy.]  Where  plaintiff  proved 
a  trespaw  committed  by  dfifendant,  mad  then 
callea  a  witneat,  whme  evidenoe,  if  ine, 
showed  that  no  tmpaMhad  beenoommittad : 
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BTIDEHCE.— C<»wtinit«f. 

Held,  that  the  question  should  be  submit- 
ted to  the  jury.    Gktchell  v.  Burchill,  . .  631 

4 Accounts— Previous  seUlemerU  with  third 

parties— Effect  qf  as  <m  admission  qf  correct' 
ness.]  P.  entered  into  an  agreement  with  A. 
to  get  out  lumber  for  him,  and  also  to  take 
charge  of  supplies  furnished  by  A.  for  himself 
and  other  operators  under  contracts  with  A. 
All  supplies  were  to  be  charged  against  P.  and 
he  was  to  be  credited  with  what  be  delivered 
to  A.'s  other  operators.  A  book  was  kept  by 
P.  in  which  he  entered  all  supplies  de.ivered 
by  him  to  the  other  operators,  and  A.  settled 
with  them  according  to  the  entries  in  this 
hook,— Held,  in  an  action  bv  P.  for  a  balance 
due  him  on  account  of  the  lumber — that  the 
book  was  evidence  of  the  supplies  delivered 
by  him  to  the  defendant's  operators,  the  set- 
tlement by  the  defendant  with  them  accord- 
ing to  the  entries  in  the  book  being  an  admis- 
sion by  him  of  their  correctness.  Pheeny  v. 
Aiken, 635 

Action  for    false    imprisonment— Arrest 

under  warrant  issued  by  Justice  of  the  Peace 
— Where  plaintiff  puts  warrant  in  evidence — 
Whether  ft  should  be  left  to  the  jury  to  find 
whether  recitals  in  warrant  are  true, 220 

See  False  Imprisonment.     1. 

Adultery— Marriage  in  Foreign  State- 
Necessity  of  proving  marriage  law  of  such 
«Ute 440 

See  Adultery. 

Certified  copy  of  W^ill  under  sec.  15,  chap. 

74,  ConsoL    Statutes— Prwna  facie  proof  of 

validity 576 

See  Will.    4. 

Cumulative— Right  to  rebut, 576 

See  Will.    4. 

Right  of  counsel  to  re-examine  witness 

on  matters  brought  out  on  cross-examination, 
391 

See  Ship's  Husband. 

Slander— Where  words  complained  of  ap- 
plied to  the  plaintiff— Necessity  of  Judge 
pointing  same  out  to  jury, 430 

See  Slander. 

Where  improperly  admitted  but  unim- 
portant— New  triw  refused, 215 

See  Sale  of  Qoods. 

Written  agreement — Whenparolevidence 

admiasible, 622 

See  AQRBEIfKNT.      2. 


EXECUnOH— For  taxes— Under  Saint  John 
Assessment  Act  of  1859 — Necessity  of  notice 
and  demand, 297 

See  Inhabitant. 

Assessment  partly  legal  and  partly  illegal, 

whether  execution  issued  for  whole  is  void, 
297 

See  Inhabitant, 

Issued  out  of  Justice's  Court — Enlarge^ 

ment  of  return, 419 

See  False  iMPfusoNBfSNT.     1. 

EXECUTORS— Penalty  for  not  proving  Will 

— Action  for — Excuse, 1 

See  Will.     1. 

EXPERTS— Opinion  involving  truth  of  what 
other  witnesses  had  sworn  to, 107 

See  Evidence.     1. 
FALSE  IMPRISONMENT  -Justice  of  the 

Peace — Recitals  in  Warrant  —  Proof  of  eon- 
victioH.]  In  an  action  for  false  imprisonment 
against  a  Justice  of  the  Peace,  the  declaration 
charged  that  he  acted  without  jurisdiction, 
and  also  maliciously  and  without  reascmable 
and  probable  cause.  Plea  justifying  the  im- 
prisonment under  a  conviction  before  the  de- 
fendant under  the  Act  32  and  33  Vic.  c.  22, 
for  maliciously  destroying  trees.  The  plaintiff 
put  in  evidence  the  warrant  under  which  he 
was  arrested,  reciting  that  he  had  been  con- 
victed before  the  defendant  of  maliciously 
destroying  trees,  as  stated  in  the  plea,  and 
was  adjudged  to  be  imprisoned  for  twenty 
days,  and  he  proved  his  imprisonment  under 
the  warrant,  and  that  he  had  been  discharged 
on  habeas  corpus  ;  but  the  reasons  for  the  dis- 
charge were  not  shewn.  The  defendant  called 
no  evidence. 

Held,  per  Weldon,  J.,  that  the  plaintiff  by 
putting  the  warrant  in  evidence  did  not  re- 
lieve the  defendant  from  the  necessity  of 
proving  the  conviction.  Per  Palmer  and 
kiNO,  JJ.,  that  though  the  recital  in  the 
warrant  was  prima  facie  evidence  of  a  convic- 
tion, it  should  have  been  left  to  the  jury  to 
find  under  all  the  circumstances  whether  the 
recital  was  true.  Per  Allen,  C.  J.,  and 
Wetmore,  J.,  1.  That  the  recital  being 
evidence  for  the  defendant  of  a  conviction,  the 
plaintiff  was  bound  to  prove  either  that  their 
was  no  such  conviction,  or  that  it  was  in  a 
matter  beyond  the  Justice's  jurisdiction  ;  and 
2.  There  being  no  evidence  throwing  doubt 
upon  the  recital  in  the  warrant,  it  should  not 
have  been  left  to  the  jury  to  find  whether  it 
was  true  or  not.    Ward  v.  Outhouse,  . .  .220 

2 Execution — Omission  qf  name  q^  Parish — 

Imprisonment  for  lesser  number  qf  days  than 
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FALSE  IMFBJBOKItEtrt. -Continued. 

Jwitice  mifjht  award — Enlargement  of  return — 
Search  for  (foods  and  chatteU.  ]  In  an  action 
for  false  imprisonment  brought  against  a  con- 
stable for  arresting  upon  an  execution  in  form 
(K)  issued  out  of  a  Justice^s  Court, — 

Held,  1.  That  as  the  name  of  the  county 
aprpeared  in  the  execution,  the  omission  of  the 
name  of  the  Parish  was  not  a  substantial 
deviation  from  the  prescribed  form,  and  there- 
fore the  execution  was  valid. 

2.  That  a  debtor  cannot  complain  that  the 
execution  directed  him  to  be'imprisoned  for 
a  lesser  number  of  days  than  the  Justice 
might  have  awarded. 

3.  That  the  date  of  the  enlargement  of  the 
return  of  an  execution  need  not  appear  on 
the  execution,  but  may  be  shown  by  oral 
evidence. 

4.  That  if  a  debtor  states  that  he  has  no 
property  wherewith  to  satisfy  an  execution, 
the  constable  is  justified  in  arresting  him  with- 
out searching  for  goods  and  chattels.  Marks 
I".  Newcumbe, 419 

lALSE  VLLk^— Setting  aside— Jwlge— Be- 
lationship  of  wife  to  wife  of  party.]  In  order 
to  justify  the  setting  aside  the  plea  under  sec- 
88  .of  the  Ck>nsol.  8tat ,  c.  37,  as  a  general 
rule,  it  should  be  a  plea  which  is  false  to  the 
knowledge  of  the  defendant. 

It  is  no  legal  disqualification  to  a  Judge 
taking  part  in  a  case,  that  his  wife  is  the  niece 
of  the  wife  of  one  of  the  parties  to  the  cause. 
Harris  r.  Fowle, 388 

FALSE  PEETENCE— Obtaining  property  by 
—What  necessary  to  complete  tne  offence, 
643 

See  Criminal  Law. 

FI8HEEIES  k(jl  —  RfguUvtion  —  Riparian 
owner — JRigfU  of  fishing — Fishery  Officer — ^ot 
protected  by  c.  89  Consol.  Stat. — Notice  of  ac- 
tion— Not  entitled  to.]  By  section  19  of  **  The 
Fisheries  Act"  (31  Vic.  c.  60),  the  Governor 
General  in  Council  is  empowered  to  make 
regulations  for  the  better  management  and 
regulation  of  the  sea^coast  and  inland  fisher- 
ies ;  to  prevent  or  remedy  the  destruction  or 
pollution  of  streams  ;  to  regulate  and  prevent 
tishing ;  to  prohibit  the  destruction  of  fish ; 
and  to  forbid  fishing,  except  under  authority 
of  leases  or  licenses ;  such  regulations  to  have 
the  same  force  as  if  they  were  contained  in 
the  Act,  notwithstanding  that  they  may  ex- 
tend, vary,  or  alter  any  of  the  provisions  of 
the  Act  respecting  the  places  or  modes  of  fish- 
ing, or  the  terms  specified  as  prohibited  or 
close  seasons ;  and  may  fix  such  other  modes, 
times  or  places  as  may  be  deemed  by  the 
Governor  in  Coonoil  to  be  adapted  to  different 


FI8HEKIE8  kCT.— Continued. 
localities,  or  may  be  thought  otherwise  expc 
dient.  The  following  regulation  was  made  ss 
under  the  authority  of  the  above  section : 
**  Fishing  for  salmon  in  the  Dominion  of 
Canada,  except  under  the  authority  of  leases 
or  licenses  from  the  Department  of  Marine 
and  Fisheries,  is  hereby  prohibited." 

Helfi.  That  this  regulation  (so  far  as  it  might 
be  held  to  extend  to  riparian  proprietors  on 
non-tidal  rivers)  was  not  authorized  by  sec. 
l9o(  '*The  Fisheries  Act." 

Held,  also,  by  Allen,  C.  J.,  Weldon  and 
King,  J  J.,  that  a  person  in  possession  of  land 
bordering  on  a  non-tidal  river,  as  a  tcnant-»t- 
will  of  the  owner,  is  entitled  to  be  treated  as 
a  riparian  owner,  so  far  as  regards  the  right  of 
fishing. 

HeUiy  also,  by  Allen,  C.  J.,  Weldon,  and 
Kino,  JJ.,  that  a  fishery  officer,  who  wrong- 
fully prevented  a  riparian  owner  from  exercis- 
ing his  right  of  fishing,  was  not  protected  by 
c.  89,  Consol.  Stat.,  nor  entitled  to  notice  of 
action  under  c.  90.     Phair  r.  Venning,  .  .362 

FISHERY  QFFICEE— Whether  entitled  to 
notice  of  action, 362 

See  Fisheries  Act. 

FOREIGir  ADiraaSTEATOE-Horae  ad- 

ministrator— Rights  of  each  to  assets  adminifi- 
tered  upon, 564 

See  Husband  and  Wife. 
FOEEIGN  MAREIAGE-Adultery^ 440 

See  Adultery. 

FOEEIGir  PAETIES  TO  SOIT- Subject 

'  matter  in  this  Province, 456 

See  Equity.    2. 

FOSFEITIIEE  OF  BAIL-BOin), 417 

See  Bail-bond. 

FEEIGHT— Railway  company  only  entitled 
to  reasonable  compensation  m  the  absence  of 
a  rate  of  freight  established  according  to 
Statute 252 

See  Railway  Company. 

OUAEANTEE— On  whose  credit  goods  *re 
sold — Question  for  jury 215 

See  Sale  of  Goods. 

OUAEDIAH— In  socage— Infant  under  four- 
teen years  of  age — Who  entitled  to  maintMn 
action  of  trespass  to  property  of  infant, . .  .450 

See  Infant. 

TTAT^r.AR  COEPUS-Onfer  </  discharge  wi- 
der c.  41,  Cmaol  Statutet— Whether  Cowihat 
poioer  to  set  atideJ\  An  order  of  a  Jiid)S» 
made  under  the  ConaoL  StetoteB,  o.  41,  du- 
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HABEAS  CORPUS.-  Cojifi;iM<-</.  ILLEGITIMATE  CHILD— Action  for  sup- 
charging  a  prisoner  from  custody  cannot  be    port  of— Town  of  Upper  Mills, 168 

set  aside  or  revised  by  the  Court.     Ejc  jKirte  See  Overseer  of  the  Poor. 

Byrne, 427 

IMPEISONMENT— For    lesser    number    of 

HEIE-AT-LAW— Right  of  Entry— When  it  days    than    Justice   might    award— Justice's 

accrues — Where  fatlier  in  possession  as  tenant    Court, 419 

by  curtesy, 559  See  False  Imprisonment.     2. 

See  Limitations.     2.  INCORPORATIOH— Under  the  Canada  Joint 

TTTOT>Tn     A-    u  I                     xiT,    ^.  Stock   Companies    Act,    1877— Necesaity    of 

HIEING- V  erbal   promise-W  h ether  pnm-    alleging  incorporation  in  declaration, 503 

ary  or  collateral, 51 1  „      t          o           r^                   a 

^  ,,     „                  ,,  See  Joint  Stock  Companies  Act. 
See  Statute  of  Frauds. 

TTTTaT>AVT\   * xTTk  wTTTn     ni                *'  ISTA^T—C^ruier  fouHten    years   of  age — 

HUSBAin)  AND  WIPE-CW  m  action-  Guanlian  in  socage-  Who  eiUUUd  to  maintain 

AM^iffnment  by  huHbamland  wije-AdmrnuUra-  action  of  fre^nyass  to  proj^rty  of  in/ant.]  Qucere, 

tion  nnhfrrerU  countries.]     A  marned  woman  vVhether  an  infant  under  fourteen  years  of 

hemg  entitled  t(.  a  share  of  money  in  hngland,  ^^^  j^^^  ,„other  living,  can  maintain  an 

joined  with  her  husband  in  a  pc^wer  of  attor-  ^^^^.^  j^^.  trespass  to  land,   or  whether  the 

ney  to   the   defendant,  an   attorney   at   law,  ^^^ther,  as  guardian  in  socage,   is  not  alone 

authorizing   him   to   collect  it.     They  after-  entitled  to  sue. 

wards   assigned   their  interest  in  the  money  g^^j^  ^  question  cannot  be  raised  under  the 

to  A.  ;  but  iK^fore  it  was  collected  the  wife  j^^  ^f  ^^^      ^i^     ^^^  that  the  land  was  not 

died,   and  administration  on  her  estate  was  f^^  pUintiflf's,  but  the  defendant  should  tra- 

granted  m  England  to  N.  aa  attorney  for  the  ^^^^   ^he  plaintiff's  possession  of  the  land. 

husband,  and  for  his  use  and  benent.     1^.  col-    gugwrER  v  Brewer        .  450 

lected  the  money  and  sent  it  to  B.  in  this  Prov- 
ince, who  j)aid  it  to  A.,  by  direction  of  the  INTOEM ATION— Under  the  Canada  Tem- 
husband.     There  was  some  evidence  to  con-  perance   Act — Whether   to  be   taken  before 

nect  the  defendant  with   the  receipt  of  the    two  Justices, 61 

money  by  B      The  husband  afterwards  died  g^  Canada  Temperance  Act.     1. 
and   administration   on  the  estate  of  his  de- 
ceased wife  was  granted  in  this  Province  to  INHABITANT— 0/   City  of   Saint   John— 
the  plaintiff,  who  brought  this  action  for  the  ffr/^,^^   constitutes  for  purposes  of  taxation— 
money  received  from  England.  ^,yV;'^  separate  property— How  far  husband 

Held.  (1)  That  the  nght  to  the  money  m  Uablefor  tax^s  on— Notice  ami  demand— Veces- 
England,  being  a  c/wse  inaction,  the  assign-  san/ before  execution  issues— Assessment  paHly 
menttoA.did  not  vest  the  property  m  him,  ^^^Z  and  jKtrtly  iUeyal— Whether  execution 
but  merely  transferred  to  him  any  nght  the  issued  for  whole  void.]  A.  was  a  resident  of  the 
husband  had.  (2)  That  N.  having  collected  Qj^y  of  Saint  John  up  to  June,  1877,  when  he 
the  money  as  a<lministrator  of  the  wife  it  went  with  his  family  to  Nova  Scotia.  In  1878, 
belonged  to  him  as  such  administrator,  and  ^e  returned  to  this  Province  with  his  wife  and 
the  defendant  receiving  it,  was  only  liable  to  family,  and  after  leaving  them  in  the  town  of 
account  to  N.,  and  was  not  liable  for  it  to  the  Portland  went  to  Boston  in  search  of  employ- 
personal  represenUtive  of  the  wife  in  this  n^gnt ;  he  remained  in  Boston  until  the  spring 
Province.                                                 ,  .     ,.,  of  1880,    having  been  employed  in  business 

Where  administrations  are  granted  m  dif-  ^jj  p^id  taxes  there.  Whilst  A.  was  absent, 
ferent  countries,  each  portion  of  the  estate  ^ja  wife's  father  assigned  to  her  a  lot  of  lease- 
must  be  administered  in  the  country  in  which  ^^i^  property  in  the  City  of  Saint  John.  In 
possession  of  it  is  taken  and  held  under  lawful  the  fall  of  1878,  she  and  family  moved  into 
authority:  and  the  administrator  under  a  the  city,  and  resided  on  her  property  until  the 
foreign  grant  has  a  right  to  hold  the  assets  gpnng  of  1880,  when  A.  returned  from  Boston 
received  under  it  against  the  home  adminis-  ^nd  lived  with  his  wife. 

trator  even  after  they  have  been  remitted  to  jje  was  afterwards  arrested  for  the  taxes 

the  country  of  the  domicile  of  the  deceased,  f^^  1879.  assessed  against  him  in  respect  of 

DoRSAY  V.  CoNNELL, 664  j^j,  wife's  property,  and  for  an  income  tax 

.           ,       ,,.,,,                      .,  ,  against  himself,  bith  being  included  in  one 

How  far  husband  hable  for  taxes  on  wife  s  assessment. 

separate  property— Assessment  Act  of  City  of  j/m,   by  Allen,   C.  J.,  and   Wkpmore, 

St.  John, 297  Palmer  and  Kino,  JJ.,  (Weldon,  J.,  dis- 

See  Inhabitant.  senting),  that  A.  was  constructiYely  an  inhabi- 
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tant  of  the  city  of  Saint  John  in  1879,  and 
was  liable  to  be  assessed  as  such. 

Htldf  also,  by  Allen,  C.  J.,  and  Wetmore, 


Df  JUKCnOK.  -  Continued, 
the  motion  for  the  injunction  that  the  right 
of  plaintiffs  to  institute  the  suit  must  depend, 
and  as  there  was  no  allegation  in  the  bill  that 


Palmer  and  Kino,   JJ.,  (Weldon,  J.,  dis-  the  books  and  papers  which  defendant  refused 

senting),  that  a  husband  when  in  the  actual  to  deliver  up  were  ol  such  character  and  value 

or  constructive  occupation  of  real  property  as  to  require  the  interposition  of  a  Court  of 

X which  by  the  Saint  John  Assessment  Act  of  Equity,   or  that  there  were  special  circuin- 

1859  includes  leasehold  property)  of  his  wife,  stances  in  the  case  requiring  the  interference 

is  liable  by  common  law  to  be  assessed  in  his  of  the  Court,  he  thought  the  plaintiffs  should 

name  in  respect  of  such   property,  and  his  have  resorted  to  the  remedy  provided  by  sec 

liability  to  be  so  assessed  is  not  affected  by  92,  and  the  injunction  ought  not  to  have  been 

the  17th  section  of  the  Act,  which  enacts  that  granted.     West  v.  Trustees  of  School  Dis- 

**  The  estate  of  deceased  persons  under  con-  trict,  &c.,  of  Johnston, 56 

trol  of    their    executors,   administrators,   or 

trustees,  the   separate   property  of    married  2 BestrcUnmg  action  at  law — Discretion  of 

women,  and  the  property  of  minors,  or  other  Judge.]    A  bill  in  Equity  was  tiled  to  obtain 

property  under  the  control  of  agents  or  trus-  a  decree  of  partnership  between  the  plaintiff 

tees,  may  be  rated  in  the  name  of  the  princi-  and  defendant ;  and  tor  an  account,  and  an 

pal  party  or  parties  ostensibly  exercising  con-  ex  jxirte  injunction  obtained  restraining  the 

trol  over  them,  but  under  such  description  as  defendant  from  interfering  with  th«)  plaintiff 

will  keep  the  rating  separate  and  distinct  from  {inter  alia)  in  making  the  assets  available  for 

any  assessment  on  sucn  parties  in  respect  of  payment  of  the  debts.     The  defendant  denied 

property  held  in  their  own  right."  the    partnership.      Before   the    hearing,   the 

Qutere,    Whether,  when   an   assessment  is  plaintiff  collected   money  belonging   to    the 

legal  in  respect  to  real  estate,  but  illegal  in  alleged  partnership,  which  he  appropriated  to 

respect  to  income,  the  including  both  amounts  his  own  use,  whereupon  the  defendant  brought 

in  one  undivided  sum  would  :-ender  an  execu-  an  action  against  him  to  recover  the  money, 

tion  for  taxes  void.     Edwards  v.  The  Mator,  On  application  by  the  plaintiff  for  an  injunc- 

&c.,  of  St.  John, 297  tion  to  restrain  that  action  : 

IHHEBITAHOE -Where  »  lot  of  land  wa.  .   '?'i^^  *^»*  **■*•  ^""^fj  *°  «»»«"«.  '»: '» 

dividSdby  mutSil  deeds  of  partition  and  one  •>"»*'';'«*  '°  "^"""K  '^e  pre«nt  plaintiff  to 

reserved  a  right  to  qnarry  in  the  moietv  of  the  P»y  the  money  into  Court     bAVRKr.  HARm 

other,  vich  right  at  his  death  vested  in  his  

ar  W^r^Ta^oX'^"""'' ."'.:':' t*5  nrSOLVEFTAOT  or  186.9-Ji.fe  of  A.. 

'  siynee  to  real  eMate — Proof  of  deed  qf  compost- 

See  Partition.  ^j^  ^^  discharye.]    The  title  of  an  assignee 

TKrTTTvnrrrr/w     %r      i  4         ^  o  l     i  to  real  entate,  under  the  Insolvent  Act  of  1869, 

5!Z??S^"^^°^;/irr  P^'^""'*  "  o°'y  •tetutory ;  and  a  put^haaer  from  him 

i^^Z^?  i^^J  f        .1    I       ""^  under  the  authority  of  a  Heed  of  composition 

S?«  f™  ™Zl?i^PK^  ■!        the  decision  of  ^„^  jiwiharge  executed  by  the  in«.lySit  and 

H»L^J?n.^';„^t  ^  ^^  1'  *"*w^  \""°"  h»  creditoil,  in  order  to  estebbsh  his  title. 

™i^n  »i^n  ^  L^  t^  T    '^^^^V^  %  niust  priive  the  execution  of  the  deed  of  com- 

Cl  T'™"sX'rn°S^7m^.^flL'  STci^i'^nf^raatSft^  "^^^T^ 

4-r^  ^.r^  »^  4^k^  Z^^^^\^  ^~A     *u  _x      *  ance  was  contormable  to  Its  terms. — LH>£  dem . 

rhe«'S>^»Uon""tJ:i'  ^"„V*of"i;Ch-  ^''"''  "■  ^""""'^^ *^ 

Kl^:\rm^m*«tarntfu7hpr;:rty^  nJSOLpNT  AOT  OF  \}1^f^  ^^Jt 

th^t  i^%  of  the'ThLn V,^A%i'  ^at « biri^^ori^^a  x:L:^^^^t 

o^»    J.^  1„^h3  .    ;^  (Consol  Stat.  ^,,^  ^  y^  ^^jj  „„^,,  .^^  \^  „j  y,,  j„. 

an^iLS^  ?r^S.«  T„.™Tr'^^'**r?''*i.^  "olvent  Act  of  1875,  it  must  be  ahown  that 

3iStX„nH  ^  „i™TS     ■  '  *'*  the  debtor  making  it  wa.  at  the  time  onaUe 

'n^,  b/ALii^.Tjr'ihat  the«  might  be  rharh?^^Tn4rK'oi*r:irt; 

cases  where  the  remedy  given  by  sectTon  92  **"*  ''*  ""  '"  *''!k^  ii  Ll^^^^J? 

would  be  inwlequate,  as^^ere  a^secretary  of  P"'"'""'^'  '"'**  "  ""'  *""  '^~-     ^^\^ 

a  district  had  a  oonaidenible  sum  of  school  "^*''> "" 

money  in  his  poBsessioD,  which  he  refused  to  rv-j.-i-^,— >  .««.^«  «»J..  .^  19k  ■»« 

account  for  or  give  up,  but  a.  it  was  by  the  Creditors  remedy  under  wo.  ISB, 7» 

bill  and  not  by  atgumenta  or  objectiona  on  See  EQUm.    1. 
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nfSUSAHOE — Marine — Loss  or  damage — 
Jd alters  in  dispute— Arbitration  clause — Oust- 
ing the  Court  of  its  jurisdiction — Pleading.] 
A  policy  of  marine  insurance  provided  (inter 
alia)  for  adjustment  in  case  of  loss  and  that 
payment  would  be  made  in  sixty  days  after 
delivery  at  the  office  of  the  company  of  the 
usual  proofs  in  writing  of  loss  and  interest  in 
the  insured,  together  with  the  adjustment 
papers  ;  that  if  anv  difference  arose  between 
the  company  and  the  insured  as  to  the  loss  or 
damage  or  any  other  matter  relating  to  the 
insurance,  arbitrators  should  be  appointed  ; 
that  the  insured  should  not  be  entitled  to 
maintain  any  action  at  law  or  suit  in  equity 
on  the  policy  until  the  matters  in  dispute  had 
been  referred  to  the  arbitrators  so  appointed  ; 
and  that  the  obtaining  of  the  decision  of  such 
arbitrators  should  be  a  condition  precedent  to 
the  right  of  the  insured  to  maintain  any  such 
action  or  suit.  In  an  action  on  the  policy  the 
defendants  pleaded  that  a  difference  had  arisen 
between  them  and  the  plaintiff,  as  to  the 
alleged  loss  or  damage,  and  that  although 
arbitrators  had  been  appointed,  they  had  not 
settled  the  matters  in  dispute  nor  made  any 
award.  To  this  the  plaintiff  replied  that  the 
defendants  did  not  admit  their  liability  under 
the  policy,  but  wholly  denied  it.  On  demur- 
rer to  this  replication,  the  question  was 
whether  the  arbitration  clause  applied  except 
where  the  company  admitted  a  liability  and 
only  disputed  the  amount : 

Jleldf  That  the  replication  was  no  answer 
to  the  plea,  and  that  until  the  arbitrators  de- 
termined the  matters  in  difference  referred  to 
them,  no  action  was  maintainable.  Lanta- 
LUM  V.  The  Anchor  Marine  Ins.  Co., 14 


•Contract — Depending  on  correspondence — 


Distinct  offer  and  acceptance  necejisai-y.]  De 
fendants  were  incorporated  in  the  Province  of 
Ontario,  and  did  business  in  this  Province  by 
S.  their  agent ;  J.  was  the  agent  of  another 
company,  called  **The  North  British  and 
Mercantile  Insurance  Company,"  both  agents 
being  resident  in  St.  John. 

Plaintiff  had  been  insured  for  a  term  ef 
three  years  in  a  company  called  '*The  Canada 
Agricultural  Insurance  Company,"  which  was 
understood  to  have  failed  before  the  expira- 
tion of  the  policy.  On  the  14th  of  January, 
1878,  S.  wrote  to  W.  of  Chatham,  who  ap- 
peared to  have  acted  in  the  matter  as  the 
sub-agent  of  both  the  defendants  and  the 
North  British  companies,  stating  that  the 
Canada  Affricultural  Insurance  Company  had 
failed,  and  asking  W.  to  ascertain  whether 
plaintiff  would  not  insure  in  the  defendants' 
company,  and  in  the  North  British,  stating 
that  J.  and  he  were  willing  to  take  the  whole 
of  the  insurance  at  the  rate  of  one  per  cent. 


Df  SUBAKCE.  -ConHnued. 
on  wooden  buildinss  and  three-fourths  on 
brick.  W  iuiswered  on  the  16th  of  January, 
stating  he  had  seen  plaintiff^  and  if  it  turned 
out  that  the  property  was  not  insured,  he 
would  probably  send  an  application.  S.  re- 
plied on  the  following  day,  stating  that  W. 
could  take  anything  offered  at  from  one  to 
three  years,  and  at  such  rates  as  plaintiff  had 
been  in  the  habit  of  paying,  or  whatever  he 
( VV. )  considered  a  fair  premium.  On  January 
31,  W.  wrote  J.  and  mentioned  the  subject 
of  S.'s  letter  relative  to  obtaining  insurance 
on  plaintiff's  buildings,  stating  he  did  not 
know  whether  any  insurance  had  been  effected 
and  requesting  J.  to  let  him  know  if  he  had 
heard  anything  about  it.  J.  answered  this 
letter  on  February  4,  stating  that  he  would 
see  S.  about  the  plaintiff's  buildinjn. 

On  February  7,  plaintiff  wrote  W.  describ- 
ing him  as  agent  of  the  North  British  and 
Mercantile  Insurance  Company,  and,  referring 
to  a  statement  of  W.'s  that  the  company 
would  be  willing  to  insure  the  buildin^^s  at 
the  same  rate  for  which  they  had  been  insured 
in  the  Agricultural  Company,  requested  him 
to  effect  insurance  on  them  for  $10,000  in 
favor  of  one  L.,  a  mortgagee  ;  that  it  was  the 
same  risk  which  the  Canada  Agricultural  In- 
surance Company  had  for  three  years  at  two 
per  cent.,  and  that  the  policy  was  in  the  hands 
of  L.  from  whom  J.  could  get  it  to  draw  the 
new  policy.  He  also  stated  that  he  would 
like  to  have  a  similar  amount  insured  on  the 
buildings  in  his  own  favor,  at  the  same  rate ; 
and  he  referred  to  a  plan  of  the  town  of 
Chatham  for  position  of  the  buildings  where 
they  were  marked  as  the  ** Convent"  and  the 
"Cathedral,"  On  the  same  day  W.  wrote  J. 
as  follows,  **  Enclosed  find  the  Bishop's  (plain- 
tiff) application  just  received,  6.30  p.  m.  He 
has  misunderstood  me  as  to  rate.  1  told  him, 
as  authorized  by  S.,  at  the  rate  of  1%,  which 
would  be  about  fair.  If  the  ''North  British*' 
and  '*  Western  "  will  do  it,  and  plan  furnished 
is  sufficient  tel.  me  in  the  morning.  The 
meaning  of  application  is  $5,000  on  each  of 
blocks — that  is  $10,000  in  favor  of  L.  to 
secure  mortgage,  and  an  additional  $10,000 — 
five  thousand  on  each  in  favor  of  the  Bishop 
(plaintiff)."  On  the  next  day  (the  8th)  J. 
telegraphed  to  W.  as  follows,  **S.  and  I  take 
ten  thousand  each." 

Held,  that  this  constituted  no  completed 
contract  of  insurance.  Bishop  of  Chatham 
V.  The  Western  Assurance  Co., 242 


Where  property  held  under  agreement  that 


party  holding  should  repay  himself  for  expendi- 
ture, from  profits — Premises  destroyed  hy  fire — 
Who  entitled  to  insurance  mjoneys,]  The  plain- 
tiffs, a  tanning  company,  requiring  money  to 
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IN8UBAKCE.— Confmi(«d. 

carry  on  their  business,  obtained  a  loan  on  a 
mortgage  of  their  property,  covenanting  to 
keep  the  buildings  insured  for  the  security  of 
the  mortgagee.  Afterwards,  requiring  further 
assistance  in  their  business,  they  agreed  with 
T.,  one  of  the  stockholders  in  the  company, 
that  he  should  take  possession  of  the  property, 
pay  all  the  debts,  carry  on  the  business,  and 
make  all  necessary  improvements,  and  have 
full  control  until  he  was  repaid  tiie  money  he 
should  expend  ;  that  the  policy  of  insurance 
should  be  assigned  to  him,  subject  to  thalien 
of  the  mortgagee,  and  that  all  money  which 
he  should  pay  for  the  debts  of  the  company, 
or  exp^id  in  improvements,  should  be  repaid 
as  a  nrst  charge  on  the  business ;  but  that  if  he 
abandoned  the  business,  or  ceased  to  work  the 
tannery,  he  should  have  no  claim  on  the  com- 
pany for  any  improvements  ;  that  the  build- 
ings were  to  be  kept  insured  by  him,  and  the 
premiums  charged  to  the  company  ;  and  that, 
subject  to  these  charges  and  jNiyments,  the 
profits  of  the  business  should  be  equally 
divided  between  the  company  and  T.  until 
the  company's  half  had  repaid  him  all  sums 
paid  for  the  company's  debts  and  expended  by 
him  for  the  buildings,  machinery,  &c.,  and 
his  commission.  T.  went  into  possession  under 
this  agreement  in  September  1873,  and  carried 
on  the  business,  renewing  the  policy  of  insur- 
ance in  the  plaintiffs'  name,  charging  them 
with  the  premium,  and  making  the  loss  pay- 
able to  himself.  The  business  not  turning  out 
profitably,  and  T.  becoming  involved  ana  un- 
able to  carry  it  on,  assign^  in  January  1876 
all  his  interest  in  it  and  in  other  property,  to 
trustees  for  tiie  benefit  of  his  creditors ;  and  in 
April  following  he  was  declared  an  Insolvent 
under  the  Insolvent  Act.  The  tannery  build- 
ings, &c.,  were  destwyed  by  fire  in  Feb.  1876. 
HeUU  (affirming  the  judgment  of  the  Court 
of  Equity)  that  the  insurance  was  for  the 
benefit  of  the  plaintiffs  as  owners  of  the  real 
estate,  and  that  after  paying  ofii'  the  mortgage, 
they  were  entitled  to  the  bSance  of  the  insur- 
ance money,  and  that  T.  's  assignee  had  no  claim 
to  it  under  the  agreement  with  the  plaintiffs, 
as  a  lien  for  the  amount  expended  by  T.  in  car- 
rying on  the  business.  Schofibld  v.  New 
BKU^'8WICK  Patent  Tanning  Co., 590 

DrrERLOCUTOKY  JUDGMENT-Date  of 

the  entry  of  cause  on  memorandum — Oniission 
of — Not  ground  for  setting  aside  the  judg- 
ment,   494 

See  Practice.    2. 

HJTEBEOGATORIES— Attachment  for  con- 
tempt  of  Court — When  to  be  filed — Costs  of, 

629 

See  AxTAcnMENT. 


IRREGULAEITY  -  Judgment  -  Delay   in 
moving  to  set  aside, 146 

See  Judgment. 


-Notice  of  special  bail  by  firm  of  attorneys. 


where  one  has  nut  paid  his  library  fees, . .  .315 
See  Attorneys. 

JOINT  STOCK  COMPANIES  ACT,  1877 

— Action  by  —  PUaxliiuj  —  JJeclaration  —  Sot 
enouyh  mvrely  to  state  corjxjrate  name,]  In  an 
action  brougiit  by  a  company  incorporated  bv 
letters  patent  under  the  Canada  Joint  Stock 
C-ompauies*  Act,  1877,  it  was  held  (on  de- 
murrer to  the  declaration),  by  Allen,  C.  J., 
and  Weldon,  Wetmore  and  King,  JJ.,  that 
the  declaration  was  bad  for  not  alleging  the 
incorporation  of  the  plaintiffs  by  letters  patent 
under  the  Act ;  but  by  Palmer,  J.,  that  it. 
was  sufiicient  merely  to  descrilic  plaintifi's  by 
their  corporate  name.  The  Waterous  E>- 
GiNE  Works  Co.  v.  Campbell, 50$ 

JUDGE —  Relationship  of  wife  to  wife  of  partj- 
in  suit, 382 

See  False  Pleas. 


-Discretion  of, . . . 
See  Injunction. 


142 


2. 


JUDGE'S  OBJ)ER— Copy  of—Ma(U  rule  of 
Court.]  A  Judge's  order  may  be  made  a  Rule 
of  Court,  on  production  of  a  copy  of  it  serve*! 
on  the  party  mo\nng,  veriiied  by  affidavit. 
Powell  v.  Hanington, .559 

For  review  from  Justice's  Court — Time 


for  granting ojb 

See  Review.     4. 

JUDGMENT— /rrej/M/anVy — Delay  in  morinj 
to  set  aside —  Waiver — Affidavit  of  merits.]  lu 
July,  1881,  an  order  for  security  for  costs  wa« 
obtained  by  defendant  with  a  stay  of  proceeil* 
ings  till  security  given.  On  the  5th  Septem- 
ber the  plaintiff's  attorney  sent  the  defendant's 
attorney  a  bond  for  security  for  costs,  with  a 
demand  of  plea,  but  the  time  for  pleading  not 
having  expired,  he  sent  another  demand  on 
the  27th  September.  No  plea  having  been 
delivered,  the  plaintiff's  attorney  soon  after- 
wards asked  the  defendant's  attorney  if  he 
had  received  the  bond,  and  if  it  was  right  and 
if  he  intended  to  plead,  and  he  swore  that 
he  understood  the  oefendant's  attorney  to  say 
that  the  bond  was  sufficient  and  that  there 
was  no  defence  to  the  action ;  and  in  conse- 
quence of  this  he  signed  interlocutory  judg- 
ment on  the  29th  November,  and  final  judg- 
ment on  the  2l8t  December  following ;  ana  that 
before  signing  final  judgment  he  told  the  de- 
fendant's attorney  that  uie  interlocutory  jndg* 
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JUSOMEKT.—  Continued. 

ment  was  signed.  On  an  application  to  set 
aside  this  judgment  for  irregularity,  it  ap- 
peared that  there  was  an  error  in  the  bond, 
the  condition  being  that  plaintiif  should  pay 
«uch  costs  as  the  defendant  should  be  liable  to 
[My  in  case  lie  should  disco^ntinue^  d'C.  The 
affidavit  of  the  defendant's  attorney  denied 
that  he  had  told  the  plaintiff's  attorney  that 
the  bond  was  sufficient,  or  that  there  was  no 
defence  to  the  action.  He  admitted  that  the 
plaintiff's  attorney  had  told  him  that  inter- 
locutory judgment  was  signed  in  the  action, 
but  stated  that  for  certain  alleged  reasons 
he  did  not  believe  it,  having  searched  the 
clerk's  office  in  the  latter  part  of  October.  In 
the  latter  {lart  of  March  following,  the  defend- 
ant's attorney  searched  again  and  discovered 
that  interlocutory  judgment  had  been  signed 
in  November  previous.  Upwards  of  a  month 
after  this  he  applied  to  set  it  aside  for  irregu- 
larity, or  to  be  let  in  to  defend  on  the  merits. 
The  defendant's  affidavit  stated  that  he  had 
as  he  believed  **  a  good  defence  to  the  action 
on  the  merits.'* 

Held,  (Palmer,  J.,  dissenting)  that  the 
application  was  too  late,  the  plaintiff  having 
lost  a  trial.  Per  Allen,  C.  J.,  Wetmore 
and  Kino,  JJ.,  that  it  was  the  duty  of  the 
defendant's  attorney,  when  told  that  inter- 
locutory judgment  had  been  signed,  to  search, 
and  not  having  done  so,  but  having  allowed 
two  terms  to  elapse  before  applying  to  set 
aside  the  judgment,  it  was  too  late. 

Per  VVeldon  and  Wetmore,  JJ.,  (Palmer, 
J.,  dissenting),  that  it  was  the  duty  of  the 
defendant's  attorney,  if  he  considered  the  bond 
for  security  for  costs  defective,  to  return  it  to 
the  plaintiff's  attorney  or  notify  him  of  the 
objection  to  it,  and  his  omitting  to  do  so  was 
a  waiver  of  the  objection. 

Per  Wetmore,  J.,  that  the  defendant's 
affidavit  stating  his  belief  that  he  had  a 
good  defence  on  the  merits,  was  insufficient. 
[Palmer,  J.,  dissenting.]  McDonald  v. 
Po'iTs 146 

Final — When  more  than  a  year  has  elaps- 
ed since  the  signing  of  interlocutory  judgment 
— Terra's  notice  of  plaintiff's  intention  to 
proceed, 494 

See  Practice.    2 

Motion  to  set  aside —Power  of  Court  to 

reduce, 526 

See  Practice.     3. 

Signed  while  a  summons  for  a  new  tria 

not  disposed  of, 104 

See  New  Trial.    2. 


JVHOiMJEKT,— Continued. 

Unnecessary  delay  in  signing  where  de- 
fendant had  entered  special  bau  and  been 
rendered — Discharge  from  custody, 332 

See  Discharge. 

JUDGMENT  BY  DEFAULT-In  an  action 
for  trespass  to  land  in  Supreme  Court — Where 
defendant  filed  offer  and  consent  to  suffer 
judgment  for  $8— Costs, 310 

See  Costs.  •  2. 

JUDGMENT  DOCKET- Date  of  filing- 

Whether  necessary  to  contain, 494 

See  Practice.     2. 

JUEISDICnON— Court  of  Equity— Objec- 
tion to — How  taken, 76 

See  Equity.     1. 

Court  not  legally  constituted — Review  of 

judgment, 562 

See  Review.     3. 

Of  0)urt  of  Equity — Where  parties  are 

residents  of  foreign  country,  but  subject- 
matter  of  suit  is  in  this  Province, 456 

See  Equity.     2. 

Ousting  the  Court  of — Arbitration  clause 

in  Marine  Insurance  policy, 14 

See  Insurance.    1. 

Of  County  (Ik)urt  Judge  to  try  case  under 

"The  Seaman's  Act,  1873," 258 

See  Ship. 

Where  plaintiff's  claim  in  an  action  in  a 

Parish  Court  exceeds  the  amount  over  which 
the  Court  has  jurisdiction — Abandoning  the 
excess  upon  the  particulars  tiled, 132 

See  Certiorari.     I. 

JUROR — In  <le^t  to  defendant,  who  obtained 
verdict — Whether  ground  for  new  trial, .  .576 

See  Will.     4. 

JURY — Acting  under  influence  of  undue 
motives — Excessive  damages, 639 

See  Trespass.     2. 

JUSTICE  OF  THE  ?'£ACE-Betum  of  con- 
viction— Should  be  to  County  Court — Action  to 
recover  penalty  for  not  returning — Jn  what 
Court  to  be  brou{jlu — Notice  of  action — Act  32 
and  S3  Vic.  c.  31,  sec.  78.  not  ultra  vires.^ 
The  78th  section  of  the  Statutes  of  Canada  32 
and  33  Vic,  c.  31,  which  declares  that  in 
case  the  Justice  of  the  Peace  before  whom  any 
conviction  takes  place  neglects  or  refuses  to 
msdie  a  return  of  such  conviction  (as  required 


Vol.  XXII.  N.    B.  Reports. 
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JUSTICE  OF  THB  PEACE.— ConftntMd 
by  the  76th  section  of  the  Act)  he  shall  forfeit 
and  pay  the  sum  of  $80  with  costs  of  suit,  to 
be  recovered  by  any  person  suing  for  the  same 
by  action  of  debt  in  any  Court  of  Record  in 
the  Province  in  which  such  return  ouuht  to 
have  been  made,  is  not  ultra  vires,  and  such 
penalty  may  be  recovered  in  the  County  Court, 
this  section  over-riding  the  provision  in  the 
Consolidated  Statutes,  c.  51,  sec.  7,  that  the 
County  Courts  shall  not  have  jurisdiction  over 
actions  asainst  Justices  of  the  Peace. 

Held,  fuso,  that  in  this  Province  convictions 
should  be  returned  to  the  County  Court  of  the 
County  in  which  they  are  made. 

No  notice  of  action  is  necessary  before  suins 
a  Justice  for  recovery  of  the  penalty  provided 
by  the  78th  section  for  not  making  such  return. 
Wabd  v.  Rbbd, 279 

-Action  against  for  false  imprisonment — 


Where  warrant  put  in  evidence  by  plaintifif — 
Necessity  of  defendant  proving  conviction — 
Whether  recitals  in  Warrant  sufficient — 
Whether  question  for  jury, 220 

See  False  Ibiprisonicemt.     1. 

Nisi  Prius  record  sufficient  proof  of  the 

commencement  of  the  action  against, 55 

See  PnAcncB.     1. 

-Information  under  The  Canada  Temper- 


ance Act — Whether  must  be  before  two  Jus- 
tices,   51 

See  Canada  Temperance  Act.     1. 

JUSTIOE'S  OOUBT— Omission  of  name  of 
Parish  in  execution — Imprisonment  for  lesser 
number  of  days  than  Justice  might  award, 
419 

See  Fause  Imprisonment.    2. 

-Review  from — County  Court  Judge  re- 


mitting cause  to  Justice  who  tried  the  cause 
to  enter  up  judgment, 557 

See  I^cview.     1 . 

KNOWLEDGE— Of  defect  in  stamping  Bills 
and  Notes — What  constitutes, 195 

See  Bill  or  Exchange. 
LAHDLOBD  ATO  TEH A]irr~^«M«  qf  «»- 

fumisked  house — No  implied  contract  that  it  is 
ftnantable — Rent  payable  in  advance — Action 
for  use  and  occupation — Evidence — Letter  writ- 
ten by  party  seeking  to  put  in,]  On  the  demise 
of  an  unfumished  house  there  is  no  implied 
contract  that  the  premises  are  in  a  tenantable 
condition. 

Where,  on  the  demise  of  premises,  the  rent 
is  made  payable  in  advance,  an  action  for  use 
and  oooniMtion  will  lie  as  in  other  cases,  after 
the  term  is  up.    Gillib  v,  Morrison,  ....  207 


LAITD-OWHEES- Ad  joining— line  agreed 
upon, 377 

See  Possession. 

LP.ARF, — Of  unfumished  house — No  implied 
contract  that  it  is  tenantable, 207 

See  Landlord  and  Tenaht. 

Right  of  widow  to  lease  where  income 

and  profits  of  estate  devised  to  her  during 
widowhood, 382 

See  Will.     3. 

LETTEE— Evidence— Written  by  party  seek- 
ing to  put  in, 207 

See  Evidence.    2. 

LIBBABT  FEES— Whether  each  member  of 
a  firm  of  attorneys  must  pay, 315 

See  Attorneys. 

LnnTATIOH  8  OP  AOnOH  S-P*rtition  by 
agreement  of  land  owned  by  tenants  in  com- 
mon,  338 

See  Adverse  Possession. 

IJMr£A1101Si&—StatuU  of— Abatement  for 
matter  o/form — Sec.  13  of  c  85,  ConmL  Stats.] 
An  Action  was  begun  in  a  Justice's  Court  by 
the  title  of  **The  estate  of  the  late  R.  IL,** 
against  the  defendant,  and  a  nonsuit  was 
granted  because  the  name  of  the  executrix 
was  not  stated  in  the  summons ; 

Held,  That  the  suit  abated  for  matter  of 
form,  and  prevented  the  plaintiff's  claim  being 
barred  by  the  Statute  of  Limitations,  under 
section  13  of  cap.  85  Consol.  Statutes.  Kerr 
t;.  Squires, 448 

2 StatuU  qf^Tenant  by  curtesy— Bight  qf 

entry  in  heir —  When  it  accrues.]  A  son  has  no 
right  of  entry  in  land  of  which  bis  mother 
died  seized,  during  the  lifetime  of  his  father, 
who  has  the  right  to  possession  as  tenant  by 
curtesy,  and  the  Statute  of  Limitations  will 
not  run  a^nst  him  until  his  father's  death. 
Doe  dem.  Brideaux  v.  Budreau, 559 

VASBAXni—AffidavU  on  which  granted— 
Wfien  objection  to  can  be  taken — Municipality— 
— Mandamus  issued  to — Who  to  make  return.] 
Where  a  mandamus  has  been  issued,  and  re- 
turned, and  a  rule  nisi  has  been  granted  to 
quash  the  return,  it  is  too  late,  on  showing 
cause  against  such  rule,  to  object  to  the  suffi- 
ciency of  the  affidavits  on  which  the  man- 
damns  was  granted. 

Where  a  mandamus  issued  directed  to  the 
Municipality  of  a  County,  the  retom  sliould 
be  made  by  the  Mnnioipality  under  its  seal, 
and  not  by  the  warden ;  and  it  is  no  excnae 
to  sa^  that  there  had  been  no  meetuiff  of  the 
Mnmcipalitv.  The  Qusbk  v.  Thob  Muiria- 
palitt  OF  Chablotti, 
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MANDATORY  nrJUHOnOH-To  compel 

Secretary  of  Board  of  School  Trustees  to  give 
up  property  of  the  corporation, 56 

See  Injunction.     1. 

MABRIAGE— In  foreign  country— Adultery 
— Necessity  of  proving  marriage  law  of  such 
country, 440 

See  Adultery. 

MASTER—Of  ship— -Wages  of— How  re- 
covered,   258 

See  Ship. 

lOLLTOWir,  TOWS  0P~  Whether  a  "city" 
or  '*couuty  "  within  meaning  of  Canada  Tem- 
perance Act, 632 

See  Canada  Temperance  Act.    4. 

MISDIRECinOH— Slander— New  Trial,..430 
See  Slander. 

MONCTON,  TOWK  OP-Civa  Court-Re- 
view  from — Affidavit  for — Before  whom  to  be 
sworn, 558 

See  Practice,    2. 

MOTION  PAPER— iVTo^ic*  of  motUm.]  A 
notice  under  Rule  2,  Hilary  Term,  6  Wm.  4, 
that  a  rule  nisi  would  be  moved  for,  is  irre^- 
lar ;  and  the  Court  will  not  hear  the  motion 
though  the  affidavits  have  been  served,  and 
notice  of  motion  given  and  the  cause  entered 
on  the  motion  paper.  Shehtn  v.  Milliken, 
63 

MULTIPARI0U81«ES8-BU1  in  Equity- 
Demurrer, 456 

See  Equity.     2. 

MUNICIPALITY— Mandamus  issued  to— 
Who  to  make  return, 636 

See  Mandamus. 

NEW  TBIAL—Pfrverst  verdict  ]  Where  the 
Judge  on  the  trial  of  a  cause  told  the  jury 
there  was  no  evidence  on  which  thev  could 
tind  for  the  defendant,  and  they  found  a  ver- 
dict for  the  defendant,  the  Court  ordered  a 
new  trial  without  inquiring  into  the  correct- 
ness of  the  verdict.  Doe  afm,  Estabrooks  v. 
TowsE, 10 


Summons  for  not  disposed  of — Judgment 


— Irregularity.]  A  judgment  signed  while  a 
summons  for  a  new  triid  which  did  not  con- 
tain a  stav  of  proceedings,  and  on  which  no 
action  had  been  taken  tor  a  long  time  after 
the  return,  but  which  had  not  been  argued  or 
disposed  of  will  not  be  set  aside  as  irregular. 
Stephenson  v.  Hayward, 104 


VEW  TBIAL.  -Continued. 
Refused — Where  evidence  improperly  ad- 
mitted is  unimportant, 215 

See  Sale  or  Goods. 

Slander — Misdirection, 430 

See  Slander. 

Notice  of  motion  for — No  one  appearing 

to  support  motion, 572 

See  Practice.    4. 


-The  fact  of  one  of  the  jurors  being  in 


debt  to  the  defendant  who  obtained  the  ver. 
diet  is  not  of  itself  a  ground  for  a  new  trial, 

576 

See  Will.    4. 


-Excessive  damages — Where   jnry   must 


have  acted  under  influence  of  nndne  motives, 
639 

See  Trespass.    2. 

NONSUIT— Justice's  Court— Where  improp- 
erly granted — No  evidence  having  been  given 
by  the  defendant — Power  of  Judfe  on  review 
to  order  judgment  to  be  entered  rorthe  plain- 
tiff for  the  amount  proved  on  the  trial, . . .  132 

See  Certiorari.     1. 

Whether  should  be  granted— Where  title 

to  land  brought  in  question  in  County  Conrt 
— Remitting  cause  to  Supreme  Court, 29 

See  Trespass.     1. 

NOTICE  OP  ACTION— A  fishery  ofl&cer  who 
wrongfully  prevented  a  riparian  owner  from 
exercising  his  right  of  tishmg  not  entitled  to, 
362 

See  Fisheries  Act. 

Not  necessary  before  suing  a  Justice  of 

the  Peace  for  recovery  of  penalty  for  not 
making  return  of  a  conviction  before  him, 
279 

See  Justice  of  the  Peace. 

NOTICE  OP  MOTION-Under  Role  2,  HU- 
ary  Term,  6  Wm  4 — Irregular, 53 

See  Motion  Paper. 

OPINION  OP  EXPERTS-Involving  truth 
of  evidence  of  other  witnesses, 107 

See  Evidence.     1. 

ORIQINAL  ORDER— For  review— Served 
instead  of  copy — Judge  granting  second  order, 
507 

See  Review.    4. 
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OVERSEEE  OP  THE  POOR-^oicti  of  Up- 

per  Mills — Proper  parties  to  action  for  support 
of  Ulegitimaie  child  ]  In  an  action  to  recover 
for  the  maintenance  of  an  illegitimate  child 
under  an  agreement  with  the  overseer  of  the 
poor,    brought  against   the  town  of    Upper 

Held,  That  the  overseer  of  the  poor  for  the 
town  was  a  corporation  sole,  and  for  the 
breach  of  anv  contract  made  with  him  for  the 
support  of  the  poor  of  the  town,  the  action 
should  have  been  against  the  corporation  and 
not  against  the  town.  Boss  and  Wife  v. 
Town  of  Upper  Mills, 168 

PABCHMENT— Paper  to  be  used  instead  of 
—Pleadings  in  Equity, 645 

See  CJouRT,  General  Rule  of.     2. 

PARISH  COURT  — Right  of  plaintiflf  by 
abandoning  the  excess  upon  the  particulars 
filed  to  bring  the  action  within  the  jurisdic- 
tion of, 132 

See  Certiorari.     1. 

PAROL  EVIDENCE— When  admissible,  622 
See  Agreement.    2. 

PARTICULARS— Demand  in  ejectment- 
Stay  of  proceedings, 423 

See  Ejectment. 

PARTITION— ^M/wa^  deeds  of— Reservation 
of  common  right  to  quarry  in  one  moiety — 
Words  of  inheritance — Openimj  new  quarries.  ] 
A.  and  B.  being  tenants  in  common  in  fee  of 
a  lot  of  land,  under  the  surface  of  which  was 
plaster  rock,  made  partition  thereof  by  deed, 
A.  releasing  to  B.  all  his  right  in  the  western 
half  of  the  lot,  and  granting  to  him  the  right 
of  digging  and  carrying  off  plaster  from  the 
quarries  on  the  eastern  naif  ;  and  B.  releasing 
to  A.  all  his  right  in  the  eastern  half,  except 
the  plaster  therein  which  was  to  continue  in 
common  as  before,  B.  retaining  and  reserving 
his  original  right  of  digging  and  carrying  away 
the  same.  In  trespass  by  the  plaintiff,  claim- 
ing through  A.  against  the  defendant,  claiming 
through  B. — 

Heldt  1.  That  B.  never  parted  with  his  right 
as  owner  in  fee  of  the  plaster  in  the  eastern 
half  of  the  lot,  and  that  such  right,  on  his 
death,  vested  in  his  heirs,  though  there  were 
no  words  of  inheritance  in  the  exception. 
2.  That  6.*s  right  to  dig  and  carry  away 
plaster  was  not  a  mere  license,  expiring  at  his 
death,  but  an  absolute  reservation  of  owner- 
ship, with  the  same  legal  incidents  as  if  the 
partition  had  not  been  made.  3.  That  the 
right  of  B.*8  grantee  to  dig  for  plaster  was 
not  confined  to  quarries  opened  at  the  time  of 
the  partition.  4.  That  it  was  not  essential  to 
B.'s  reservation  of  the  right  to  enter  and  dig, 


P  ABTXnOK.  —Cimtinutd. 
that  he  should  have  given  A.   any  specific 
compensation    for   such   right.      Prince  of 
Wales  Coal  Co.  v.  Osman, 115 

By  agreement — Tenants  in  common, . .  338 

See  Adverse  Possession. 

Suit  for — Procedure, 645 

See  Court,  General  Rule  of,     2. 

PARTNERSHIP-Filing  bill  in  Equity,  to 
obtain  decree  of, 142 

See  Injunction.     2. 

PAYMENT— Appropriation, 346 

See  Contract. 

PENALTY— Action  against  Justice  of  the 
Peace  to  recover  pentdty  for  not  returning 
conviction  had  before  him, 279 

See  Justice  of  the  Peace. 

Under  Canada  Temperance  Act,  1878 — 

Where  greater  than  Act  authorizes, 309 

See  Canada  Temperance  Act.    3. 

PERVERSE  VERDIOT-New  trial  gnmted, 
10 

See  New  Trial.     1. 

PETITION— Controverted  Elections  Act- 
Surety — Defective  afiSdavit  of  justification— 
Removal  from  the  files  of  the  Court, 286 

See  Controverted  Elections  Act. 

Under  the  Dominion  Controverted  Elec- 
tions Act,  1874 — Withdrawn  and  deposit 
returned  pending  preliminary  objections- 
Refiling  petition, 573 

See  Dominion  Controverted  Elections 
Act. 

YL'LKDTSiQt— Assignment  qf  deU—SuU  by 
assignee  in  Equity.]  The  assignee  of  a  debt 
brought  a  suit  in  equity  for  the  recoveiy  of  it 
against  the  debtor  and  the  assignor,  alleging 
as  the  reason  for  not  proceeding  at  law,  that 
he  had  requested  the  assignor  to  have  an 
action  at  law  brought  in  his  (the  assignor's) 
name  for  the  recovery  of  the  debt  for  the 
benefit  of  the  plaintiff,  and  that  the  assignor 
had  refused  to  have  such  action  brought.  A 
demurrer  to  the  bill  for  want  of  equity  having 
been  over-ruled  : 

Heldf  on  appeal,  bjr  Palmer  and  King,  JJ., 
(Allen,  C.  J.,  doubting),  that  the  allegaticm 
in  the  bill  was  sufficient,  as  it  was  capable  of 
the  meaning,  that  the  plaintiff  had  requested 
the  assignor  of  the  debt  to  allow  an  action  to 
be  brought  in  bis  name  for  the  recoveiy  of  it, 
and  the  assignor  had  refoied  to  allow  it. 
Kerb  v,  Stb^^xs, 124 
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Action  by  a  company   incorjMjrated   by 

Letters  Patent  under  the  Canada  Joint  Stock 
Companies  Act,  1877— Declaration— Neces- 
sity of  alleging  incorporation, 503 

See  Joint  Stock  Companies  Act. 

Action  of  trespass  to  property  of  infant 

under  fourteen  years  of  age — \V  ho  entitled  to 
maintain — Plea, 450 

See  Infant. 

Equity — Setting  out  documents  at  full 

length 382 

See  Will.     3. 

Elquity — Bill — Multifariousness, 456 

See  Equity.     2. 

Executors — Excuse  for  not  proving  Will, 

1 

See  Will.     1. 

Demurrer  to  replication, 14 

See  Insurance.     1. 

PLEAS— Where  false— Setting  aside, 888 

See  False  Pleas. 

POLICEMEN— iSf^  John^Poicer  of  Common 
Council  to  reduce  pay — Month's  notke  required.  ] 
Respondent  was  appointed  a  policeman  for  the 
city  of  St,  John  under  the  Act  19  Vic.  c.  52. 
By  the  Act  the  number  of  policemen  is  fixed 
by  the  common  council,  but  the  selection  and 
apfK)intment  of  them  are  vested  in  the  Chief 
of  Polic**,  under  whose  direction  and  control 
they  are,  and  who  has  power  to  dismiss  or 
suspend  them  from  employment,  if  he  thinks 
them  negligent,  or  otherwise  unfit  to  discharge 
their  duties.  No  policeman  is  at  liberty  to 
resign  his  office  without  the  written  permis- 
Miou  of  the  Chief  of  Police,  unless  he  gives  the 
chief  a  month's  notice  in  writing  of  his  inten- 
tion to  resign.  The  5th  section  of  the  Act 
declares  that  the  wages  and  pay  of  the  police- 
men shall,  from  time  to  time,  be  determined 
and  settled  by  the  common  council,  and  shall 
be  paid  monthly  by  order  of  the  common 
council  upon  the  Chamberlain,  out  of  the 
funds  in  his  hands  applicable  to  the  support 
and  maintenance  of  the  police  establishment. 

Heldy  That  the  Act  imposed  on  the  corpor- 
ation of  St.  John  a  statutory  duty  to  pay  the 
policemen  their  wages,  and  an  action  would 
lie  for  the  recovery  thereof. 

HeUlt  also,  by  Allen,  C.  J.,  and  Weldon 
and  King,  J  J.,  that,  although  the  common 
council  have  power  to  reduce  a  policeman's 
wages,  yet  they  can  only  do  so  on  giving  a 
month's  notice. 

Held,  by  Wetmore,  J.,  (Palmer,  J.,  being 


FOLICEMEIT.  -  -Continued. 
also  rather  inclined  to  the  same  view),  that 
when  a  policeman  is  once  appointed  at  a  cer- 
tain rate  of  wages,  the  common  council  have 
no  power  to  reduce  his  pay.  Mayor,  &c.,  of 
St.  John  v.  Patchell, 173 

POOR,  OVERSEER  OF-Towii  of  Upper 
Mills — Action  for  support  of  illegitimate  child, 
168 

See  Overseer  of  the  Poor. 

'PO^SES^IO'S—Act8o/—A(fjoining  land-oipn- 
ers — Line  agreed  upon — Poss^ssio  pedis.]  The 
lessor  of  the  plaintiff  and  the  defendant  were 
owners  of  adjoining  land,  and  they  and  those 
through  whom  they  respectively  claimed,  had 
occupied  on  either  side  of  a  line  that  had  been 
agreed  upon  more  than  20  years  before,  and 
along  which  a  fence  had  been  erected  and 
continued  for  over  20  years.  The  locus  in  quo 
was  a  portion  of  the  land  adjoining  this  fence 
and  on  defendant's  side  of  it.  HeMt  that  acts 
of  possession  by  the  defendant  and  those 
through  whom  he  claimed,  on  any  part  of  the 
land  on  his  side  of  the  fence,  would  extend 
his  possession  up  to  the  agreed  line,  and  that 
a  possessio  pedis  up  to  the  line  was  not  neces- 
sary to  support  his  title  by  possession.  Doe. 
dem.  Applebt  v.  Secord, 377 

PODND— Public — Erected  on  private  prop- 
erty by  permission — Necessity  of  continuous 
use  to  establish  title, 11) 

See  Si  atutory  Title. 

PRACTICE — In  an  action  against  a  Justice 
of  the  Peace,  Held,  that  the  statement  of  the 
time  of  ii^suing  the  summons  contained  in 
the  Niffi  Prins  record  was  sufficient  proof  of 
the  commencement  of  the  action.  Lyon  v. 
Barnes, 55 

2 Entnj  of  cause— Entrif  Docket— Where 

\cronffly  entitled  —  Interlocutory  judgment  — 
Memorandum  of — Judgment  docket — Dale  of 
filing — Whether  necessary  to  contain — Where 
moi-e  than  a  year  has  elajtBed  since  Uist  proceed- 
ing— Term^s  notice — Not  necessary  when  plain- 
tiff delayed  at  defendant's  request,]  Held^  by 
Weldon,  Palmer,  King  and  Eraser,  JJ., 
(Allen,  C.  J,,  and  Wetmore,  J.,  dissenting), 
that  the  entry  by  the  clerk  is  what  constitutes 
the  entry  of  a  cause,  and  not  the  filing  of 
the  entry  docket  by  the  attorney  ;  therefore 
where  the  writ  and  affidavit  of  service  were 
filed  with  the  clerk,  with  an  entry  docket 
describing  one  of  the  plaintififs  by  a  wrong 
name,  but  the  clerk  received  the  fees  and  en- 
tered the  cause  properly  in  his  books,  defend- 
ant was  not  entitled  to  have  judsment  set 
aside  for  the  defect  in  the  entry  docket. 


670 


INDEX. 


FSACnCE.— Continued. 

The  statement  of  the  date  of  entr^  of  the 
cause,  required  by  the  4th  Rule  of  Hilary 
Term,  1875,  to  be  written  on  the  memorandum 
of  inteilocutory  judgment  is  for  the  conve- 
nience of  the  clerk,  and  its  omission  is  not  a 
ground  for  setting  aside  the  judgment. 

It  is  not  neeessary  to  state  on  the  judgment 
docket  the  day  of  tiling. 

Although  where  more  than  a  year  has 
elapsed  since  the  signing  of  the  interlocutory 
judgment,  a  term's  notice  of  the  plaintiff's  in- 
tention to  proceed  must  ordinarily  be  ^ven 
before  signing  final  judgment,  such  notice  is 
not  necessary,  where  the  plaintiff  has  delayed 
proceeding  at  the  defendant's  request.  Boss 
p.  Miller, 494 

8 Judgment — Setting  aside — Asueg^naent  ^f 

damages — Affidavit  /or— Credits — Pwver  of 
single  Judge  to  assess  in  term — Affidavit — 
Swearing  before  the  attorney  who  prepares  the 
affidavits,  bid  is  not  the  attorney  on  the  record.] 
Affidavits  used  on  a  motion  to  set  aside  a 
judgment  may  be  sworn  before  the  attorney 
who  prepares  the  affidavits,  he  not  being  the 
attorney  on  the  record. 

A  single  Judge  has  power  to  assess  damages 
during  term,  as  well  as  in  vacation. 

The  defendants  carried  on  business  as  lum- 
ber merchants  in  St.  John  under  the  name  of 
C.  McK.  &  Co.,  and  also  had  a  house  in  Great 
Britain  carried  on  under  the  name  of  C.  & 
Son  Plaintiffs  were  bankers  in  St.  John,  and 
by  an  arrangement  between  them  and  McK., 
the  partner  residing  in  St.  John,  they  were 
allowed  to  draw  money  from  the  plaintiffs* 
bank  from  time  to  time  by  checks,  they  to 
pay  interest  on  the  overdrawn  account. 
McK.  Whs  in  the  habit  of  makins  some  cash 
deposits,  and  drawing  sterling  bills  of  ex- 
change on  C.  &  Son,  which  the  plaintiffs*  dis- 
counted and  placed  the  proceeds  to  the  credit 
of  C.  McK.  &  Co.,  who  had  received  from  the 
plaintiffs  a  pass-book  similar  to  that  usually 
supplied  to  their  customers  in  which  the 
checks  were  entered  on  one  side  (charged  to 
C.  McK.  k  Co.)  aud  the  cash  and  proccSras  of 
the  bills  of  exchange  on  the  other  (placed  to 
their  credit).  The  bank  book  was  balanced 
from  time  to  time  by  the  officials  of  the  bank, 
and  on  the  31  st  December,  1881!,  when  the 
book  was  last  balanced,  the  balance  standing 
against  C.  McK.  k  Co.  was  925,362.06.  Alto- 
gether, from  November  11th  to  31  st  Decem- 
ber, C.  McK.  &  Co.  had  drawn  out  $80,633.09, 
and  the  difference  between  this  amount  and 
the  balance  shown  by  the  book  on  the  Slst 
December  oonsiated  of  the  proceeds  of  the 
bills  of  exchange. 

Aboat  the  bgnnning  of  January,  1883^  the 
firm  in  Great  Britain  (C.  k  Son)  saspended 


YBACTICE.— Continued. 

payment,  and  the  present  action  was  com' 
menced  to  recover  the  amount  due  from  dc' 
fendants  to  plaintiffs.  At  the  time  the  action 
was  begun  four  bills  of  £1000  each,  drawn  the 
latter  part  of  December  had  not  been  accepted, 
and  were  never  aceepted.  The  rest  of  the 
bills,  however,  had  been  accepted  and  were 
running  at  the  time  the  action  was  brought, 
but  were  subsequently  dishonored.  Defend- 
ants did  not  appear  and  plaintiffs  signed  judg- 
ment by  default  for  the  full  amount  dra?ni 
out  of  the  bank,  namely,  $80,633.09. 

The  affidavit  to  assess  the  damages  was  in 
the  usual  form  for  money  lent,  referring  to  an 
annexed  account  giving  the  dates  and  amounts 
checked  out  from  time  to  time,  and  stating 
that  the  whole  amount  was  due.  It  made  no 
reference  to  the  bills  of  exchange. 

The  defendant  MeK.  thereupon  applied  to 
have  the  judgment  set  aside,  stating  in  his 
affidavit  that  the  bills  of  exchange  were  ac' 
cepted  as  payment  and  claiming  that  plaintiffs 
were  only  entitled  to  sign  ju<^ment  for  the 
balance  shown  by  the  bank  pass-book,  $25,- 
362.06. 

In  answer  to  the  application  the  cashier  of 
plaintiffs  stated  that  it  was  a  rule  of  the  bank, 
which  Mr.  McK.  was  aware  of,  nut  to  dis- 
count any  paper  of  which  the  drawers  and 
drawees  were  the  same  persons,  and  that  had 
he  known  that  C.  k  Son  and  defendants  were 
the  same  persons  he  would  not  have  discounted 
the  bills,  and  claiming  that  defendants  com- 
mitted a  fraud  on  the  bank.  He  also  swore 
that  the  bills  were  not  received  in  payment  of 
the  cash  lent  defendants. 

Hekl^  by  Allen,  C.  J.,  and  Weldox,  Kino 
and  Fraser,  JJ.,  that  the  bills  of  exchange 
must  be  treated  as  a  conditional  payment,  and 
if  there  were  any  circumstances  (such  as 
fraud)  which  would  enable  plaintiffs  (before 
the  bills  matured)  to  elect  to  treat  them  of  no 
value,  such  circumstances  should  have  been 
disclosed  to  the  Judge  in  the  affidavit  for 
assessment  of  damiigee. 

Held,  by  Wetmo&b,  J.,  that  the  affidavits 
of  plaintiffs*  cashito  thiat  the  bills  were  not  ac- 
cepted in  payment  was  an  answer  to  the  a{>- 
plication,  ana  also  that  the  defendant's  motion 
should  have  been  to  be  let  in  to  defend. 

On  a  motion  to  set  aside  a  jnd^^ment  the 
Gonrt  has  P^wer  to  order  a  redaction  The 
Maritime  BavK  v.  McKbam, 526 


-Notice  qf  wujtiomfor  new  trial — Ncl  op* 


pearing  to  SMfpori  motkmJ\  If  a  pai^  giw 
notice  of  moium  for  a  new  trial,  and  does  not 
i^pear  to  sanport  it  whea  readied  oo  the 
paper,  it  will  be  dismiMM  with  ooati^  on  ap- 
j^cation  of  the  <qBpoeite  party.  HiMiR  c 
FowLi», 672 
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Attachment— Contempt  of  Court — Inter- 
rogatories— When  to  be  filed, 629 

See  Attachment. 

A  single  judge  has  power  to  assess  dama- 
ges during  term,  as  well  as  in  vacation,. .  .526 

See  Practice.    3. 

A  motion  under  Rule  2,  Hilary  Term,  6 

Wm.  4  that  a  rule  nisi  would  be  moved  for,  is 
irregular,  63 

See  MonoK  Paper. 

A  copy  of  Judge's  order  made  a  rule  of 

Court, 659 

See  Judge's  Order. 

Court  of  Equity — Amendment  of  title  in 

Bill — Describing  defendant  in  his  official  char- 
acter— Objection  to  jurisdiction — When  to  be 
taken, 76 

See  Egumr.     1. 

County  Court  Appeal — Rule — When  ap- 
peal allowed, 466 

See  County  Court  Appeal.    2. 

Delay  in  filing  affidavit  for  bail,  and  entry 

docket, 417 

See  Bail  Bond. 

Joint  action  of  tort— Costs  of  acquitted 

defendant — Time  of  taxing, 11 

See  Costs.     1. 

Irregularity— Where  notice  of  bail  by  firm 

of  attorneys,  one  of  whom  has  not  paid  his 
library  fees, 315 

See  Attorneys. 

Necessity  of  alleging  in  declaration  the 

incorporation  of  company, 603 

See  Joint  Stock  Companies  Act. 

On  a  motion  to  set  aside  a  judgment — 

Power  of  Court  to  order  a  reduction, 626 

See  Practice.    3. 

Order  of  discharge  under  c  41,  Consol. 

Statutes — Whether  Court  has  power  to  set 
aide, 427 

See  Habeas  Corpus. 

Right  of  counsel  to  re-examine  witness  on 

matters  brought  out  on  cross-examination,  391 

See  Ship's  Husband. 

Review    from  Justice's   Court — County 

Court  Judge  remitting  cause  to  Justice  to  en- 
ter up  judgment, 557 

See  Review.    1. 


PRACTICE.  — Continued. 

Review  from  Justice's  Court — Time  for 

granting  summons, 670 

See  Review.     4. 

Appeal— To  support  the  judgment  appealed 

from,  right  of  respondent  to  avail  himself  of 
other  grounds  than  those  on  Vhioh  it  was  de- 
cided below, 258 

See  Ship. 

When  judgment  signed  before  summons 

for  a  new  trial  which  did  not  contain  a  stay  of 
proceedings  has  been  disposed  of, 104 

See  New  Trial.    2. 

PBOCLAMATIOir— Under  Canada  Temper- 
ance Act — Declaring  second  part  of  the  Act  in 
force — Evidence, 51 

See  Canada  Temperance  Act.     1. 

PROHIBITION— Writ  of —Application  for— 
To  restrain  County  Court  Judge  from  proceed- 
ing with  scrutiny  of  votes  in  election  under 
Canada  Temperance  Act, 228 

See  Canada  Temperance  Act.    2. 

PROMISSORY  NOTE-Rigbt  to  affix  double 
stamps, 195 

See  Bill  of  Exchange. 

QUARRIES — Right  to  oi>en  new  ones  where 
right  to  quarry  reserved  in  mutual  deeds  of 
partition 116 

See  Partition. 

RAILWAY  CO}S:PAlSiY-Freight-BeawH' 
able  charge — Common  Carriers — implied  prom- 
ise— Action  to  recover  back  excessive  charges.] 
By  Act  27  Vic.  c.  43.  and  41  Vic.  c.  92,  the 
Legislature  gave  j)ower  to  the  defendant  com- 
pany to  construct  and  maintain  a  railway 
from  St.  John  to  the  Maine  boundary  for  the 
purpose  of  transportation  of  persons,  goods, 
and  property  of  all  descriptions,  giving  them 
all  powers  and  privileges  necessary  to  carry 
into  effect  such  purposes  and  objects,  and  em- 
powering them  to  purchase  and  hold  engines, 
cars,  and  other  necessary  things  for  the  trans- 
portation of  persons,  goods  and  property  of 
all  descriptions,  and  granting  to  uiem  a  toll 
upon  all  passengers  and  property  of  all  descrip- 
tions, which  may  be  conveyed  or  transported 
by  them  upon  such  road,  at  such  rate  as  may 
be  established  from  time  to  time  by  the 
directors  of  the  company.  Defendants  having 
their  line  of  railway  in  operation,  plaintiff's 
builder  at  St.  John  delivered  to  them  for 
transportation  six  platform  oars.  Nothing 
was  said  about  the  rate  of  freight  previous  to 
the  six  cars  being  carried,  and  no  rate  of 
transportation  had  been  established  by  the 


RAILWAT  COKPANT.    C»«t<>iu«f  i 

(lirecUira  for  such  description  of  property. 
Defcnilanta  refuand  tu  duliver  the  can  unlesi 
plointiB'  paid  at  the  rate  of  S23  a.  car,  which 
lie  did  underproteat.  Afterwards  the  builder 
at  St.  John  sent  eeventeen  more  pan  to  the 
defeiiilaqts'  tine  and  they  were  by  them  re> 
ceived  and  transported  iu  tlie  same  manner, 
nothing  being  said  about  the  rate  of  freight. 
The  like  sum  of  S23  a  car  wu  demanded  be- 
fore delivery  and  paiil  under  protest,  and 
plaintilT  thereupon  brought  action  t«  recover 
the  amount  paid  in  excess  o(  a  reasonable 

HtM,  (1)  That  prima  /aeie  and  in  the  ab- 
sence of  proof  of  a  more  limited  urofeBiion, 
the  defendants  must  be  taken  to  hold  tbem- 
setvei  out  as  carriers  of  all  descriptions  of 
property  capable  of  beiug  reasonably  and 
coovenieotl^  transported  over  rails  b^  a  loco. 
motive  engine,  to  the  extent  to  which  they 
have  the  means  and  accommodation  for  such 
traffic  ; 

(2)  That  as  to  the  six  car«  first  tent,  the 
defendants  were  entitled  only  to  a  reasonable 
compensation,  as  there  was  no  established  toll 
and  no  special  agreement  : 

(3)  As  to  the  remaining  seventeen  cars,  that 
the  defendants  were  bound  to  transport  them 
for  a  reasonable  remuneration  at  least  ia  the 
absence  of  a  rate  of  freight  established  accord- 
ing tu  statute ;  that  there  was  no  implied 
promise  on  plaintilT's  part  t«  pay  the  same 
freight  as  on  the  six  cam  previously  sent,  the 
proper  inference  to  be  drawn  from  the  trans- 
action being,  that  the  plamtiH'  i-elied  ou  his 
right  to  have  the  gouds  carrieil  at  such  rate 
ns  the  taw  shouhl  declare  to  be  the  proper 
rate.  fluBCMif  v.  TiiK  Ht.  Jonti  amp  Maink 
Ky.  Co., 252 

RECOGHIZ AHCE  -  Ambiguous-Defective, 

286 

See  Con  TROVE  BTtu  Eleitions  Act. 

BEQI8TEAE— Mentioned  in  sec.  10,  cap.  136  j 
of  Revised  Statotefr -Whether  of  Probates  or  '  j 

of  Deeds, 1 

See  Wthu     1. 

EEGISTEEED  OWFEE— Of  riiip— Liabit-  . 

ity  for  wages— May  be  explained, . .  """ 

See  Ship. 
EELATI0H8HIP— Wife  of  Judge  related  to 
wife  of  party  in  the  cause, """ 

See  False  Pi.kas. 


EESEEVATION— Of  common  right  toquanj- 
in  one  moiety,  where  property  divided  by  mu- 
tual deeds  of  partition, H'' 

See  pAHTmois. 

EEVmW— .FrotN  JiuUct'i  Court— flmuUw;; 
cawr  to  Junlire  (o  entrr  tip  jiultfrnriU-l  On  re- 
view from  a  Justice's  Court  tlie  Coanty  Coun 
Judge  is  not  required  to  enter  np  judgment, 
but  may  remit  the  cause  to  the  Justice  before 
whom  it  was  tried  to  do  so.     Jii  parte  Cook. 

2 CimtCouTi  o/ the  Tmm  of  Moneton—A^- 

danie/or — Before  lehom  steora,}  An  affidavit 
for  review  from  a  judgment  in  the  Civil  Conrt 
of  tbe  Town  of  Moncton  should  be  sworn  be- 
fore one  of  tbe  parties  mentioned  in  sec.  7,  cap. 
58,  Consol.  Statutes.     Ex  parte  Steetks,  55S 

3 Jurindiclion — Court   not  Ifgally  eonMSH- 

Ud]  A  Judge  has  no  power  under  »ec.  43, 
cap.  60  of  the  Consol.  Statatea  to  review  a 
judgment,  where  the  person  before  whom  the 

Eroceedings  were  had,  had  no  authority  to 
old  any  Court.     Wosjliix  r,  Bhioeau,  .  .562 

4 .  Time  for  grarUing — S'tomi  order  Khtrc 

Jirtt  not  properly  eerved.'i  Under  cap.  fiO  sec, 
13,  of  the  Consot.  Statutes  a  Jadge  may  gnuit 
an  order  for  review  witbin  thirty  days  after 
tlie  party  seeking  the  review  obtains  from  the 
Justice  a  copy  of  the  proceedings ;  the  time 
ia  not  limited  to  thirty  days  after  the  jndg- 

VVhere  by  mistake,  the  original  order  for 
review  had  been  served,  instead  of  a  copy,  the 
Judge  may  grant  a  second  order  within  the 
time  limited  ny  sec.  43.     Tower  b.  Ocrnopsit. 


f  for  plaintiff,   when  improperly  i 

See  Cebtiobabi.    I. 

'  I Taxation  of  cost*  of  Aibitntion, 

See  Akbttbation. 

BENT— Where  payable  in  advance— Action  i Whether  order  of  ■ 

for  uae  and  occupation 207    Conrt  in  a  case  of  reni 

See  Landlord  and  Tekaht.  1        See  CntnoKAM. 
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KEVOCATION— Of  will— Dependent  relative 
revocation, 318 

See  Will.    2. 

KIPAEIAN  OWNF.R-Action  against  aFiah- 
ery  Officer  for  seizing  rods  and  lines, 639 

See  Trespass.    2. 

^Tenant  at  wUl— Right  of  Fishing,.. .  .362 

See  Fisheries'  Act. 

BUIiE  NISI— A  motion  under  Rule  2,  Hilary 
term  6  Wm.  4,  that  a  rale  nisi  would  be  moved 
for  is  irregular, 53 

See  Motion  Paper. 

RULE  OF  COURT— Copy  of  Judge's  order 
made  a  rule  of  Court, 559 

See  Judge's  Order. 

Hilary   Term,    1883 —  Filing    of    Entry 

Dockets  and  Writs, 556 

See  Court,  General  Rule  or.     1. 

E^aster  Term,  1883 — Appeals — Procedure 

— Equity — Divorce  Court — Practice  in  Equity, 

645 

See  Court,  General  Rule  of.    2. 

SAINT  JOHN,  CITY  OF— Power  of  Common 
Council  to  reduce  pay  of  policemen — Month's 
notice, 173 

See  Policemen. 

What  constitutes  an  inhabitant  for  pur- 
poses of  taxation, 297 

See  Inhabitant. 

SALE  OF  QtOODQ—St^ittUe  of  Frauds— Guar- 
arUee — Keto  trial.]  A.  agreed  to  get  out  logs 
for  plaintiff,  who  was  to  Furnish  the  supplies  ; 
A.  employed  defendant  to  haul  the  supplies 
to  his  camp,  and  so  informed  the  plaintiff,  but 
when  the  aefendant  went  for  them,  the  plain- 
tiff refused  to  give  them  without  a  written 
order  from  A.,  but  (as  he  stated)  told  the  de- 
fendant he  would  give  them  to  him,  and  hold 
him  responsible  if  A.  did  not  pay  for  them. 
The  defendant's  account  of  what  took  place 
was  that  when  the  plaintiff  was  getting  the 
goods  ready  he  told  the  defendant  be  should 
charge  them  to  him,  to  which  the  defendant 
answered,  that  he  need  not  do  so  ;  that  they 
were  not  for  him,  but  for  A.,  and  that  he  (de- 
fendant) did  not  want  them  ;  and  that  plain- 
tiff afterwards  delivered  him  the  goods,  and 
he  took  them  away.  The  plaintiff  had  charged 
the  goods  to  A.,  but  altered  the  entrv  and 
charged  them  to  the  defendant  as  got  for  A. 
The  question  left  to  the  jury  was,  whether 
the  goods  were  sold  and  the  credit  given  to 
the  defendant,  or  to  A. ;  and  they  found  the 
former. 
Heldf  on  appeal,  by  Allsk,  C.  J.,  and  Wel- 

VoL  XXIL  N.  B.  lUports. 


BALE  OF  GOODS.— Conttntuxi 

DON,  Wetmore  and  Palmer,  JJ.,  (Kino,  J., 
dubitarUe)t  that  the  direction  was  proper ;  that 
if  the  sale  was  made  to  the  defendant,  it  was 
immaterial  whether  he  accepted  the  goods  as 
his  own,  or  as  the  agent  of  A.  ;  fiiat  his 
liability  was  original,  and  not  a  collateral 
engagement  to  answer  for  the  debt  or  default 
of  A. 

Per  Kino,  J.  That  the  inference  to  be 
drawn  from  the  evidence  was  that  the  plaintiff 
delivered  the  goods  on  account  of  A. 

Where  evidence  improperly  admitted  was 
unimportant,  and  could  not  have  influenced 
the  jury,  a  new  trial  was  refused.  Black  v. 
Doherty, 215 


346 


Payment — appropriation, 

See  Contract. 

SCHOOLS— -Common— Remedy  a^^ainst  Secre- 
tary of  School  Trustees  for  refusmg  to  hand 
over  property  of  corporation, 56 

See  Injunction.    1. 

SCRUTINY  —  Parties  to  — Election  under 
Canada  Temperance  Act,  1878, 228 

See  Canada  Tebiperance  Act.    2. 

AT!  AT.— Cutting  off  from  will, 318 

See  Will.    2. 

SEAMAF8  ACT,  1873- Jurisdiction  of 
County  Court  Judge, 258 

See  Ship. 

SECRETARY  OF  SCHOOL  TRUSTEES- 

Remedy  against  for  retaimng  property  of 
corporation, 56 

See  Injunction.     1. 

SECURITY  FOR  COSTS— Bond  considered 
defective— Duty  of  defendant's  attorney, . . .  146 

See  Judgment. 

RTTTP — Master — Wages  qf—How  recovered — 
Registered  mvner — Liability /or  wages — May  he 
explained — Appeal — Practice.]  R.  B.,  plain- 
tiff's brother,  having  a  vessel  partly  built, 
entered  into  an  agreement  with  defenoant,  by 
which  the  latter  was  to  supply  a  certain 
amount  to  complete  her.  The  agreement  pro- 
vided that  the  vessel  when  completed  should 
be  renstered  in  defendant's  name  as  security ; 
that  it.  B.  should  take  her  to  Liverpool  on 
his  own  account  and  pay  all  disbursements, 
for  which  defendant  was  to  advance  R.  B.  a 
further  sum.  She  was  to  be  sold  at  Liver- 
pool, the  defendant  paid,  and  the  balance 
given  to  R.  B. 

Under  this  agreement,  R.  B.  finished  the 
vessel  and  she  was  registered  in  the  name 
of  the  defendant     R.  B.  employed  plaintiff 
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as  captain,  without  any  other  aathority  from 
defendant  to  do  so,  and  he  did  not  interfere 
The  vessel  proceeded  to  Liverpool  under 
the  directions  of  R.  B..  he  going  in  the  ship 
himself,  but  instead  of  selling  her  and  paying  ! 
defendant,  he  chartered  the  vessel  and  came  , 
out  to  America,  against  defendant's  protest, 
and  on  her  voyage  back  to  Europe  sne  was 
wrecked  and  put  into  Nassau,  abandoned  the 
voyage  and  went  from  thence  to  Pictou  for 
repair,  where  R.  B.  discharged  plaintiff  and 
settled  with  him,  a  balance  of  £32  2s.  8d. 
sterling  bein^  found  due  plaintiff  for  wages, 
for  which  this  action  was  brought.  On  the 
trial  which  took  place  in  the  County  Court  of 
Kent,  it  was  proved  that  defendant  resided 
at  St.  John  (oeinff  more  than  twenty  miles 
from  Pictou)  at  the  time  of  plaintiff's  dis- 
charge and  ever  since.  The  County  Court 
Judge  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  plaintiff,  but  the  Judge  after- 
wards nonsuited  him  on  the  ground  that  by 
the  56th  section  of  *'The  Seaman's  Act,  187  V' 
the  Court  had  no  jurisdiction  to  try  the  case. 

Held,  1.  That  the  County  Court  clearly 
had  jurisdiction,  and  the  Judge  was  wrong  in 
ordering  a  nonsuit  on  this  ground  ;  but 

Held,  by  Allen,  C.  J.,  and  Palmer  and 
Kino,  JJ.,  that,  under  the  facts  proved,  R. 
6.  and  not  the  defendant  was  liable  for  plain- 
tiff's wages,  and  the  nonsuit  was  upheld  on 
this  ground ; 

And,  also,  that  it  is  open  to  the  respondent, 
in  order  to  support  the  judgment  of  the  Court 
appealed  from,  to  avail  himself  of  other 
grounds  than  those  on  which  it  was  decided 
below. 

Held,  by  Weldon,  J.,  that  there  was  evi- 
dence of  defendant's  liability  to  go  to  the  jury, 
and  there  should  be  a  new  trial. 

By  Wetmore,  J.,  that  there  was  evidence 
of  defendant's  liability  to  go  to  the  jury,  and 
that  the  verdict  should  be  restored,  Brown 
V.  Vauohan, 258 

SHIP'S  HUSBAND— /*art  otaner  qf  vessel— 
Agent  qf  other  part-owners — Settlement  qf  ac- 
counts by  him  sufficient  account  stated  to  entitle 
others  to  bring  an  action  at  law — Crediting  agent 
not  payment  of  money  to  principal — Bight  qf 
counsel  to  re-examine  witness  on  mcUters  brought 
out  on  cross-examination,^  The  plaintiff  and 
defendant  with  others  were  part  owners  of  a 
vessel  of  which  the  defendant  acted  as  ship's 
husband.  The  course  of  business  was  for  tne 
defendant  to  make  up  the  accounts  of  each 
voyage  at  its  close,  and  to  apportion  the  earn- 
ings of  the  vessel  amongst  the  part  owners 
according  to  their  respective  shares,  and  the 
amounts  so  apportioned  were  then  carried  to 
the  credit  of  each  part  owner  in  account  with 


BHIF8  HUSBAHD.— ConHntMd. 

the  ship's  husband,  and  held  subject  to  his 
order.  The  earnings  of  the  several  voyages 
so  credited  were  entered  separately  in  the 
books  of  the  ship's  husband,  and  the  balances 
were  not  carried  fcrward  as  a  continuous  ac- 
count. 

In  an  action  by  the  plaintiff  against  the  de- 
fendant for  his  share  oi  the  earnings. 

Held,  by  Weldon,  VVktmore  and  King, 
JJ.,  Palmer,  J.,  dissenting,  that  each'  voyage 
was  a  separate  adventure,  and  that  the  bal- 
ances so  credited  were  sufficient  account  stated 
to  entitle  the  plaintiff  to  bring  an  action  at 
law. 

Where  A.  employs  an  agent  to  receive 
money  for  him  from  B.  and  the  agent  instead 
of  receiving  money,  consents  that  the  amount 
shall  be  credited  by  B.  in  his  own  account 
with  him,  B.  is  not  thereby  discharged. 

In  an  action  by  A.  against  B.  for  the  amount 
credited  the  agent,  A.  's  counsel  on  the  cross- 
examination  of  B.  questioned  him  without  ob- 
jection with  a  view  of  shewing  that  the  amount 
of  the  agent's  indebtedness  was  disputed  and 
when  B.*s  counsel  proceeded  to  re-examine 
him,  A.'s  counsel  objected  and  the  learned 
Judge  sustained  the  objection  and  ruled  out 
the  evidence  as  irrelevant. 

Held,  (Weldon,  J.  dissenting),  that  the 
evidence  was  improperly  rejected.  Turner  v. 
McMann, 391 

SLkSJySS,— Misdirection— Nexotrial^— In  an 
action  of  slander,  where  there  is  undisputed 
evidence  that  the  words  complained  of  applied 
to  the  plaintiff,  it  is  misdirection  to  leave  to 
the  jury  to  find  whether  the  defendant,  when 
he  spoke  the  words  intended  the  plaintiff  with- 
out pointing  out  such  evidence  to  them.  Good 
V.  Good, 439 

SOOAGE — Guardian  in — ^Trespass  to  property 
of  infant, 450 

See  Infant. 

8FE0IAL  BAIL— Where  defendant  had  en- 
tered and  been  rendered — Discharge  from 
custody — Delay  in  signing  judgment, 332 

See  DiftcuAROE. 

STAMP  AOT— Right  to  affix  double  stamps- 
Knowledge  of  defect — What  oon8titntea,..195 

See  Bill  of  Exchakqs. 

STATUTE  OF  FKAUDS-  Verhal  promise- 
Whether  ^imary  or  collateral — Hiring — Aaen- 
cy,]  This  action  was  brought  to  recover  four 
and  a  half  months*  wages  on  an  allesed  verbal 
hiring  by  one  H.  as  agent  for  defendant.  At 
the  trial,  which  took  place  in  the  Victoria 
County  Court,  the  Jnd|^  ordered  a  nonsait  on 
the  ground  that  tlie  contract  diadoMd  by 
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STATUTE  OF  TBAVBB.—ConHnued. 
plaintiff  was  a  contract  of  guarantee  and  so 
within  the  Statute  of  Frauds,  and  also  that 
the  agency  of  H.  was  not  made  out.     The  evi- 
dence shewed  tliat  one  M.  was  carrying  on 
lumbering  operations  on  the  Tobique  under  a 
contract  with  defendant  who  was  to  supply 
him,  and  he  (M.)  was  to  receive  so  much  per 
thousand.     Defendant  was  also  carrying  on 
an  operation  on  his  own  account  in  the  neigh- 
bourhood,  and   H.  had  charge  of  the  latter 
operation  for  defendant.     He  also  attended  to 
getting  in  the  supplies  to  M.,  which  defend- 
ant had  contracted  to  give.     It  appeared  that 
both  M.  and  defendant  s  operations  were  to  be 
promoted   by  the  construction  of  a  portage 
road  from  the  Tobique  through  to.the  Nepisi- 
guit  lake,  and  it  was  in  connection  with  the 
laying  out  of  this  road,  that  the  first  hirine  of 
plaiutiflf  took  place.     Plaintiff  said  his  first 
mterview  was  with  H.  who  asked  him  if  he 
would  go  with  him  (H. )  and  look  out  a  port- 
age road  to  Nepisiguit  lake,  that  plaintiff  said 
he  would  go,  and  shortly  after  this  conversa- 
tion, on  the  same  day,   he   met  M.  and   H,, 
when  the  former  asked  him  if  he  would   go 
with    them  to  look  out  the  road.     Plaintiff 
said  he  did  not  know,  whereupon  H.  said.  '*If 
you  CO  up  I  will  do  what  is  right  with  you." 
He  then  agreed  to  go,  and  the  next  momins 
he  went  with  M.,  U.  and  his  crew,   and  laid 
out  the  road,  after  which,  at  M.*s  request,  he 
built  a  camp  and  cut  out  some  hauling  roads 
for  M.*s  lumbering  operations,  being  employed 
altogether  at  this  work  (including  the  laying 
out  of  the  road)  about  twenty  (mys.     After 
thi8  plaintiff  left  and  went  home,  and  remained 
ten  days,  but  before  going  he  told  M.   he  had 
business  at  home,  and  would  be  back  in  eight 
or  ten  days.     On  his  way  home  plaintiff  met 
H.  with  teams  coming  up,  when  ne  asked  H. 
if  he  would  pay  him  his  wages  if  he  went  back 
to  M.  and  worked  for  the  concern,  to  which 
H.  replied  that  he  would.     Plaintiff  remained 
home  ten  days  and  went  back  and  worked  (in 
all)  four  months  and  fifteen  days.     More  than 
a  year  after  the  work  was  done  plaintiff  ap- 
plied to   defendant  for  payment,  which  the 
fatter  refused,  saying  that  if  H.  had  agreed  to 
pay  the  wages,  he  (defendant)  would  pay,  but 
that  H.  had  denied  making  any  such  promise. 

Held,  on  appeal,  by  Wkldon,  Wetmorb 
and  Kino,  JJ.,  that  the  alleged  contract  be- 
tween plaintiff  and  H.  was  collateral  to  the 
contract  of  hiring  that  existed  between  plain- 
tiff and  M.  and  therefore  within  the  Statute 
of  Frauds ;  but,  by  Allen,  C.  J.,  and  Palmer, 
J.,  that  it  should  have  been  left  to  the  jury  to 
say  whether  H.*s  promise  was  primary  or 
collateral. 

Held,  by  Allen,  0.  J.,  and  Palmsb  and 
Kino,  JJ.,   (Wetmobe,  J.,  dissentiDg),  that 


STATUTE  OF  FBAUD8.— ConeiniMd. 
there  was  evidence  for  the  jury  of  H.'s  author- 
ity to  employ  plaintiff  on  defendant's  behalf. 
Forbes  v.Temple, 511 
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-Guarantee, 

See  Sale  of  Goods. 


STATUTE  OF  LIMTTATIONS-Abatement 
of  action  for  matter  of  form, 448 

See  Limitations.     1. 

STATUTORY  TTHLE—Adverse  posaessUm— 
Public  pound.  J  The  Sessions  of  Kent  County 
having  in  1852  appropriated  money  for  the 
erection  of  a  pound  in  the  Parish  ox  Kent,  it 
was  by  the  verbal  permission  of  the  then 
owner  erected  on  land,  the  documentary  title 
to  which  was  now  in  defendant,  th«  under- 
standing beiuK  that  it  was  to  be  occupied  as 
long  as  it  was  Kept  up,  and  was  necessary  and 
used  as  a  public  pound.  The  pound  was  used 
continuously  from  1852  down  to  1862,  when 
it  was  allowed  to  get  out  of  repair,  and  was 
not  used  again  untu  1872,  when  the  Sessions 
repaired  it,  and  continued  to  use  it  for  several 
years,  until  defendant  took  possession,  when 

Elaintiffs    (claiming    through    the    S^sions) 
rought  trespass. 

Held,  that  plaintiffs  had  failed  to  make  out 
a  statutory  title  by  twenty  years  possession. 
Municipality  of  Kent  v.  McArthur,  ...  Ill 

STAY  OF  FKOCEEDINGS-Demand  of  par- 
ticulars in  ejectment, 423 

See  Ejectment. 

Rule  nm  for  certiorari  containing, 629 

See  Attachment. 

SUKETY— Defective  affidavit  of  justification 
on  petition  under  Ck)ntroverted  Elections  Act, 
286 

See  Controverted  Elections  Act. 

TAXATION— City  of  Saint  John— What  con- 
stitutes an  inhabitant  for  purposes  of, ... .  297 

See  Inhabitant. 

TEMPERANCE  ACT 

See  Canada  Temperance  Act. 

TENANT  BY  CURTESY-Right  of  entry 

in  heir  at  law — When  it  accrues, 5.'>9 

See  Limitations.    2. 

TENANTS    IN  COMMON  -  Partition    by 

agreement  of  land  owned  by, 3H8 

See  Adverse  Posse.ssion. 

TESTATOR- Will-Cuttin|j off  Seal- Wheth- 
er ** tearing"  within  meanmg  of  Wills  Act, 
318 

See  Will.    2. 


676 


INDEX. 


TE8TAT0B.  -  Continued. 

Whether  witneBS   to   previous  will  can 

prove  capacity  of, 576 

See  Will.    4. 

TTTTRT)  PASTIES— Previous  Bettlement  with 
— Accounts — Effect  of  as  an  admission  of  cor- 
rectness,   635 

See  Evidence.    3. 

TITLE  TO  LAND— Action  in  County  Court 
— Judge  should  not  nonsuit  the  plaintiff  but 
remit  the  cause  to  the  Supreme  Court  under 

ConsoL  Statutes,  cap.  51,  sec.  45, 29 

See  Trespass.     1. 

TOBT— Joint  action--Co8te  of  acquitted  de- 
fendant— Time  of  taxing, 11 

See  Costs.     1 . 

TOWN  OF  UPPER  MILLS— Overseers  of 
the  Poor — Proper  parties  to  bring  action  for 
support  of  illegitimate  child, 168 

See  Overseer  of  the  Poor. 

TSESPASQ—Purchaser  under  regigtered  deed 
—  Whether  actual  entry  necessary  to  maintain 
trespass — Title  to  land — County  Court — Remit- 
ting case  to  Supreme  Court.  ]  In  an  action  of 
trespass  quare  clausum /regit  by  A.  and  wife, 
it  was  shewn  that  the  locus  in  quo  consisted 
of  a  vacant  lot  of  land'  in  St.  John,  formerly 
owned  by  one  H.  Sometime  in  March,  1878, 
H.  gave  defendant  permission  to  pile  stone  on 
the  lot,  and  he  fenced  it  in  and  used  it  for 
that  purpose.  H.  stated  on  the  trial  that  he 
told  defendant  he  could  have  the  use  of  the 
lot  till  he  wanted  it  to  build  on :  while  de- 
fendant swore  that  he  took  it  by  the  year. 
On  cross-examination,  he  said  he  was  to  have 
it  for  not  less  than  a  year. 

H.  having  become  insolvent,  this  property 
was  purchased  from  his  assignee  by  the  female 
plaintiff  by  deed  dated  10th  April,  1879,  re- 
gistered 15th  of  the  same  month.  A.  being 
desirous  of  building  requested  defendant  to 
remove  the  stone,  a  large  quantity  of  which 
was  still  there.  Defendant  at  first  promised 
to  do  so,  but  subsequently  refused  and  con- 
tinued in  possession,  whereupon  the  present 
action  was  Drought.  On  the  trial  in  the  Saint 
•John  County  Court,  A.  stated  that  he  went 
into  possession  after  buying  the  property,  but 
he  did  not  state  the  nature  or  acts  of  posses- 
sion, nor  was  be  cross-examined  on  this  point. 
At  the  close  of  plaintiffs'  case  defendant's 
counsel  moved  for  a  nonsuit  on  the  grounds — 
1.  That  the  action  should  not  have  been 
brouffht  in  the  County  Court,  the  title  to 
land  l>eing  brought  in  question.  2.  That  de- 
fendant was  tenant  from  year  to  year  and 
there  wtis  no  notice  to  quit.  3.  Even  if  de- 
fendant's holdinff  was  for  a  year  certain  which 
had    expired,   plaintiffs  could  not  maintain 


TRESFAM.-Continued, 

trespass  against  him  without  actual  entry  and 
demand  of  possession.  Leave  was  thereupon 
reserved  to  enter  a  nonsuit  and  a  verdict  for 
plaintiffs  taken  by  consent.  Subsequently  at 
Chambers,  the  County  Court  Judge  granted  a 
nonsuit  on  the  third  ground,  and  against  this 
order  the  plaintiffs  appealed. 

Held,  by  Weldon  and  Wetmore,  JJ.,  that 
under  the  Consolidated  Statutes,  cap.  74,  sec. 
12,  a  purchaser  under  a  registered  deed  is  not 
obliged  to  make  an  actual  entry  in  order  to 
maintain  trespass ;  but  even  if  so,  there  was 
evidence  for  the  jury  of  an  entry  in  this  case. 

Heldf  by  Weldon,  Wetmore,  Palmer  and 
Kino,  J.J.,  that  the  title  to  land  was  brought 
in  question,  and  that  the  Judge  should  not 
have  nonsuited  plaintiffs,  but  should  have  re- 
mitted the  cause  to  the  Supreme  Court  under 
Consol.  Stat.  cap.  51,  sec.  45.     But, 

Heldt  by  Duff,  J.,  that  the  title  to  land 
did  not  come  in  question,  and  that  the  non- 
suit was  right.  Arbcstrono  v.  McGourtt, 
29 

2 Damages — Excessive — W?wre  jury  must 

have  acted  under  influence  qf  undue  motives — 
New  trial.  ]  Three  several  actions  for  trespass 
aud  assault,  were  brought  by  A.,  B.,  and  C. 
respectively,  riparian  proprietors  of  land  front- 
ins  on  rivers  above  tne  ebb  and  flow  of  the 
tide,  for  forcibly  seizing  and  taking  away  their 
fishing  rods  and  lines,  while  they  were  en- 
gaged in  fly-fishing  for  salmon  in  front  of  their 
respective  lots.  The  defendant  was  a  Fish- 
ery Officer,  appointed  under  '*  The  Fisheries 
Act,"  (31  Vict  c.  60),  and  justified  the  seiz- 
ure on  the  ground  that  the  plaintiffs  were 
fishing  without  licenses,  in  violation  of  an 
Order  in  Council  of  June,  1879.  Some  force 
was  used  towards  the  plaintiffs  to  compel 
them  to  give  up  their  rods,  &c.,  though  there 
was  no  actual  injury,  the  defendant  present- 
ing a  pistol,  and  threatening  to  use  it,  if  resist- 
ance was  made.  E^h  of  the  plaintiffs  ob- 
tained a  verdict :  A.  (who  was  a  County  Court 
Judge)  recovering  $3000  damages ;  B.  $1200 ; 
and  C.  $1000. 

Held,^  by  Allen,  C.  J.,  Palmer  and  Kino, 
JJ.,  (WELDONand  Wetmore,  J.).,  dissenting), 
that  the  damages  in  each  case  were  excessive ; 
but,  in  the  cases  of  B.  &  C,  not  so  excessive 
as  to  justify  the  interference  of  the  Court. 
In  A.'s  case,  a  new  trial  was  granted  unless 
the  plaintiff  consented  to  reduce  the  damages 
to  $1500.  Steadman  V  Venning  :  Hanson 
V.  The  Same  :  and  Spurr  v.  The  Same.  .  .639 

-To  land — Action  in  Supreme  Court — Offer 


to  suffer  jud^ent  by  default  for  $8— Whether 
plaintiff  entitled  to  full  eosts, 310 

See  Costs.    2. 
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To  property    of    infant  under  fourteen 

years  of  age — Guardian  in  socage — Who  en- 
titled to  maintain  action, 450 

See  Infant. 

TROVER— Conversion— Third  party  havinc 
])roperty, 453 

See  Agreement.     1. 

ULTRA  VIRES Whether  sec.  78,  c.  31, 

of  Act  32  and  33  Vic.  is, 279 

See  Justice  of  the  Peace. 
USE    AND  OOOUPATION  -  Action  for. 

where  rent  payable  in  advance, 207 

See  Landlord  and  Tenant. 

VERBAL  PROMISE— Whether  primary  or 
collateral — Hiring, 511 

See  Statute  of  Frauds. 

VERDICT— Perverse— New  trial  granted, .  10 
See  New  Trial.     1. 

WAGES— Of  policemen  of  citv  of  St.  John- 
Power  of  Common  Council  to  reduce  — 
Month's  notice, 173 

See  Policemen. 

Of    master    of    ship — How    recovered — 

Registered  owner — Liability  for, 258 

See  Ship. 

WAIVER — Delay  in  moving  to  set  aside  a 
judgment  for  irregularity, 146 

See  Judgment. 

WARRANT  — JReciting  conviction  —  Prima 
facie  evidence  of, 220 

See  False  Imprisonment.     1. 

WIDOW — Devise  of  revenue  and  income  of 
estate  to — Right  to  lease, 382 

See  WiLU     3. 

Estate  of  in  lands  of  deceased  husband 

before  assignment  of  dower, 342 

See  DowER. 

WIFE'S   SEPARATE   PROPERTY- How 

far  husband  liable  for  taxes  on  in  city  of  St. 
John, 297 

See  Inhabitant, 

WILL — Executors — Penalty  for  not  proving — 
Excuse — Pleading.]  In  an  action  under  the 
Rev.  Stat.  c.  136,  s.  10,  to  recover  the  penalty 
for  not  proving  a  will  in  the  Probate  Court,  the 
declaration  stated  the  making  of  the  will  by 
M.  and  appointing  the  defendant  the  executor, 
of  which  he  had  notice ;  that  he  did  not  prove 
it  in  the  Probate  Court  or  register  it  in  the 


WILL.  -  Continued. 

office  of  the  Registrar  of  Probates  for  the 
County  of  N.,  where  the  deceased  dwelt,  or 
renounce  the  executorship  within  thirty  days 
though  he  had  no  just  excuse  for  the  delay. 

Pleas — 1.  That  the  defendant  did  prove  and 
record  the  will  in  the  Registrar's  office  of  the 
County  of  N.  where  the  deceased  bad  last 
dwelt. 

2.  That  after  the  death  of  M.,  the  plaintiff, 
with  the  defendant's  consent,  took  possession 
of  all  the  personal  property  of  M.  and  still 
had  the  use  and  enjoyment  thereof,  and  that 
all  the  debts  and  funeral  expenses  being  paid, 
the  will  was  proved  and  recorded  in  the  office 
of  the  Resgistrar  of  Deeds  and  Wills  for  the 
County  of  N.,  wherein  all  M.'s  real  estate 
was  situated,  and  that  the  plaintiff  entered 
into  the  possession  of  and  still  possessed  such 
real  estate  ;  wherefore  the  defendant  did  not 
prove  the  will  in  the  Probate  Court,  or  re- 
nounce the  executorship  thereof. 

HeUly  on  demurrer  per  Allkn,  C.  J.,  Wbt- 
MORE,  Palmer  and  Kino,  JJ.,  (Wkldon,  J., 
dissenting),  that  the  pleas  were  bad ;  that  the 
'* Registrar"  mention^  in  cap.  136,  s.  10,  was 
the  Registrar  of  Probates,  and  not  the  Regis- 
trar of  Deeds. 

Per  WeLDON,  J.,  that  the  registry  of  the 
will  in  the  office  of  the  Registrar  of  Deeds 
was  sufficient.    Maoner  v.  Hutchison,  ....  1 

■Cutting  off  Seal — Execution  qf  new  wiU 


— Invalid  hy  reason  qf  improper  cUiettation — 
Dependent  relative  revocation,]  Deceased,  hav- 
ing duly  executed  a  will  in  1874,  and  the 
wul  having  been  found  amongst  his  papers 
at  his  death  in  1881,  in  a  mutilated  state, 
along  with  another  insufficiently  executed 
will,  the  two  questions  arising  in  this  case 
were,  first,  whether  the  mutilation  amounted 
to  a  tearing  or  other  destruction  of  the  will 
within  the  meaning  of  the  Wills  Act,  and  if 
so,  whether  it  was  done  b^  the  testator  and 
with  the  intention  of  revokms  the  will.  The 
facts  proved  before  the  Judge  of  Probates 
bearing  on  the  act  of  mutilation  were  these  : 
The  testator,  at  the  time  of  executing  the 
will  affixed  his  seal  to  it  in  presence  of  the 
attesting  witnesses,  but  the  instrument  was 
not  expressed  to  be  under  seal,  nor  did  the 
attestation  clause  refer  to  the  sealing  of  it. 
After  the  testator's  death,  the  will  was  found 
with  the  seal  cut  out,  leaving  a  hole  in  the 
paper  where  the  seal  had  been  ;  several  pencil 
marks  were  also  drawn  through  the  signature. 
The  facts  bearing  on  the  question  of  the 
testator's  intention  in  mutilating  the  will 
were  as  follows :  Deceased,  who  was  a  deaf 
mute,  made  his  will  when  he  was  sick  in 
1874.  In  this  will  he  left  the  bulk  of  his 
property  to  hia  eldest  brother  C,  and  in  case 
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of  C.'s  dekth,  to  another  brotlier,  appointing  '  right  to  begin,  which  being  allnwed,  he  gave 

the  lMtii»m»d  to  be  the  executor  of  the  will,  in  endence  (subject  to  objection)  a  copy  of 

Upon  the  death  of  the  elder  brother  in  1880,  the  will  of  R.  S.  certified  by  the  Re^Htnr  of 

the  teatator  became  very  much  diaaatiafied,  Deeda  and  Willi  of  St.  John,  aa  having  been 
apparently  beCMiae  be  thought  that  be  ahould  adinitled  to  probate  before  the  Jadee  of  I'ro- 
exerciae  more  control  u  the  oldeat  BurTiving  batea  of  St,  John,  and  registered  in  the  recorda 
member  of  the  family.  The  testator,  in  con-  of  deeda  and  wills  for  the  Coonty.  This  ei'i- 
veraation  with  one  of  the  witnewes  to  the  dence  waa  offered  and  receiTed  under  sec.  15 
last  will,  referred  to  the  first  will  (the  one  of  cap,  74,  Consol,  Stat.  Defenduit's  counsel 
in  qaestion).  as  having  been  obtained  from  then  stopped,  relying  on  that  as  prima  facir. 
him  by  false  pretences,  and  as  having  been   evidence.     The  lessori  of  the  pikiotiff  then 

execnted  by  him  under  ciroomstancei  which  went  into  evidence  attacking  the  will  od  the 

he  dwelt  npcn  aa  shewing  that  he  never  in-  ground  of  the  testator's  incapacity,  and  the 

tended  to  make  auch  a  wiQ.  defendant  then  (subject  to  objectioo)  produced 

ifeU,  by  PjkLHKBaodRlNO,  JJ.,  (WcLDON,  the  original  will  and  gave  evidence   to  show 

J.,  dissenting),  that  the  inference  could  not  the  capacity  of  the  testator. 

fairly  be  drawn  that  the  testator  meant  the  Htd,  (1)  That  the  certified  copy  of  the  will 

nvocation  of  this  will  to  depend  upon  the  was  properly  admitted,  and  waa  prima  fnnr 

efficiency  of  the  new  disposition,  or  that  he  evidence  of  its  validity.     (2)  That  the  leseore 

meant  to  rsvohe  this  will  simply  becanse  fae  of  the  plaintiff  having  called  evidence  to  show 

had,  aa  he  thoaght,  mode  another  in  its  place,  the  incapacity  of  the  testator  to  moke  a  will. 

and  that  there  was  a  tearing  of  the  will  within  defendant  hod  a  right  to  rebut  the  case  so 

the  meaning  of  the  Wills  Act,  with  the  inten-  set  up  by  the  lessore  of  the  plaintiff. 

tton  of  revoking  the  will,  and  not  merely  a  '      The  will  in  question  waa  mode  in  1S66,  but 

dependent  relative  revocation.     /nrcDRURV's  the  testator  had  made  a  previous  will  in  lif/i, 

Wttx, 318  and  Mr.  Justice  l>uff,  who  was  then  an  attor. 

f^evL.  ^d   Cueath   all  my  propert^^  ""iZ^XX^.  C.  J-.  «,d  W^OK>  an.1 

:^nr^h^ra^raS;rt;=vTr^  ^'i^^nc'e^wl'^^r^rivS^d^*-  """"^ 

„ „  ..  ,1,,  .._..„^ .  .u.ii  .u..  ..  11.        '  evidence  was  improuerty  admitted, 

soaoonas  theyoungeat  shall  attain  the  age  //,u,  al«.  (by  AlVks,  C,  J,,  and  Wetmoeb 

of  twenty^ne  years,   rewrvmg  to  my  dear  ,  ^j  ^,^     jj  ?  ^j^^^  ^j,'^^  ^  ^'l^^^^.^j^^^^  ^„ 

wJe,  »>  long  as  she  'b""  rem«n  myj^dow.  „ot  material  t<^  the  issue  which  the  jury  hod 

the  revenue,  and  mcomes  to  be  derived  there-  ^^  ^       ^^^,     ^      ^^  testator's  caj^city  in 

from,  for  her  own  support  and  the  education  ■oBfi'''  i.      .if   „;ii  ■         _^      ,...  L,^J  ;* 

J       .   .                r           L-ij        pp  looo,  when  the  will  tn  question  waa  mode,  it 

and  maintenance  of  my  children.  ^^"™^-ki  %           tC    ■  „ .      t  ,  \t , 

U.1J  Th.t-  »h.  ™;j„L  *nni,  .,.  .^.t.  in  ti..  "»■  "mpoesible  to  say  the  jury  were  not  inliu- 

_:_i..  .    1          ■•  —Li     u         1  ..          ..J  UeUi,   that  the  tact  ot  one  of  the   iurom 

i^M^^,               "               ..                             "'^  UWlrW.      DOI    D»..    S.MOKD.    ..    OlL.BJ_T. 

4 Certifitd  copy   undtr  nt.   IS,   cap.   74,  nrrtimo     u...;..  rj 

lor-WUn^  to    pr^icu^^^U-WhMtr  ^„  <»  P™>"i»ory  note. 195 

protie  capacity  of  U4tator— Juror— DuguaUfi-  j         °~  8°^  °'  Exchai(««. 

tatioa.]    On  the  trial  of  an  action  of  ejectment,  : "City"  and  "County." 632 

where  the  lessors  of  the  plaintiff  claimed  aa  -,„  i-.-..,.  t-._-»— „•  i™.      t 

heirs.»t-Iawof  one  R.  S„  after  the  plaintiff's  8ee  C*»*d*  T«PHtAKC«  Act.     4. 

counsel  had  opened  the  case  the  defendant's  WHITB^^oBunoiu  or  Cainaa — Time  of  filing, 

oonnsel  admitted  that  the  lessors  of  the  plaintiff  fiM 

werethehein-at-lawofR.  S.,  whodied seized  ,         See  CoDBT,  Obkseai.  Bdlx  o*.     I, 

ot  the  land  in  dispute,  leaving  a  will,  under  ,  _„_  __  .,.,                            „                   

which  the  defendant  claimed  aa  devisee.   Upon  WBIT  OF  FBOHIBITIOH-Sonituiy, .  238^ 

thiaatatementdetemdant'sconnsel  claimed  the  I        See  Cahoda  T                                         ' 
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